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PETI TI ONER
MADHU BALA

Vs.

RESPONDENT:
SURESH KUVAR

DATE OF JUDGVENT: 23/ 07/ 1997

BENCH
M K. MJKHERJEE, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
M K. MUKHERJEE, J.

Speci al |leave' granted. Heard the | earned counsel for
the parties.

On February 18, 1988 the appellant filed a conplaint
agai nst the three respondents, who are her husband, father-
in-law and nmother-in-law respectively, before the Chief
Magi strate, Kurukshetra alleging commission of ‘offences
under Sections 498A and 406 of the Indian Penal Code [I P C
for short] by them On that conplaint, the |earned
Magi strate passed an order under Section 156(3) of the Code
of Crimnal Procedure (code for short) directing the police
to register a case and investigate into the sane. Pursuant
to the said direction Thaneswar Police Station registered a
case being FIR No. 61 of 1988 and on - conpletion f
i nvestigation submtted charge sheet (police report) against
the three respondents under Section 198A and 406 | P C. The
| earned Magi strate took cogni zance wupon the said charge-
sheet and thereafter framed charge against the three
respondents under Section 406 | P C only as, according to
the | earned Magistrate, the offence under Section 198A | P C
was allegedly committed in the district of Karnal. Against
the framng of the charge the respondents noved the Sessions
Judge in revision, but wthout success.

Thereafter on January 29, 1994 the appellant /filed
anot her conpl ai nt agai nst the respondents under - Section
498A | PC before the Chief Judicial Mgistrate, Karnal ‘and on
this conplaint the | earned magi strate passed a simlar order
under Section 156(3) of the Code for registration of a case
and investigation. In conpliance with the orders FIR No. 111
of 1994 was registered by the Karnal Police Station and on
conpl etion of i nvestigation charge-sheet was subnitted
agai nst the three respondents under Section 498A |.P.C.; On
that charge sheet the |earned Magi strate took cogni zance of
the above offence and | ater on framed charge agai nst them
in accordance with Section 240 of the Code.

Wiile the above two cases were being tried the
respondents filed petitions under Section 482 of the Code
bef ore the Punjab & Haryana H gh Court for quashing of their
proceedi ngs on the ground that the orders passed by the
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Chi ef  Judi ci al Magi strates of Kurukshetra and Karna

directing registration of cases in purported exercise of
their power under Section 156 (3) of the Code were patently
wong and consequently all actions taken pursuant thereto
were illegal. The contention so raised found favour with the
H gh Court; and by the inpugned judgnent it quashed the
orders of the Chief Judicial Mgistrates of Kurukshetra and
karnal dated February 18, 1988 and January 29, 1994
respectively, pursuant to which cases were registered by the
police on the complaints of the appellant, and the entire
proceedi ngs of the two cases arising therefrom According to
the H gh Court, under Section 156(3) of the Code a
Magi strate can only direct investigation by the police but
he has no power to direct. registration of a case'. in
drawi ng the above conclusion, it relied upon the judgnents
of this Court In CGopal Das Sindhi & Ors. vs. State of Assam
(AIR 1961 SC 986) and Tula Ram& Ors. vs. Koshore Singh (AIR
1977 SC 2401) and sone judgnents of the Punjab and Haryana
Hi gh Court which according to'it, followd the above tow
deci si ons _of this court.

In our considered view, the inpugned judgnent is wholly
unsustainable as it has not only failed to consider the
basi ¢ provisions of the Code but also failed to notice that
the judgnents in Gopal Das (supra) and Tula Ram (supra)
have no rel evance what soever to the interpretation or
purport of Section 156(3) of the Code. The earlier judgnents
of the Punjab & Haryana H gh Court, which have been
followed in the instant case also suffer fromthe above two
infirmties.

Comng first to.the relevant provisions of the Code,
Section 2 (d) defines conplaint’ to nean any allegation
nmade orally or in witing to a Magistrate, with a viewto
his taking action under the Code that sonme person, whether
known or unknown has committed an offence, but does not
include a police report. Under Section 2 (c) cognizable
of fence means an offence for which, and cognizable case
neans a case in which a police/officer may in accordance
with the First Schedule (of the Code) or under any other |aw
for the tine being in force, arrest w thout warrant. Under
Section 2(r) ©police report nmeans a report forwarded by a
police officer to a Magistrate under  sub-section (2)  of
Section 173 of the Code. Chapter XIl of the Code conprising
Sections 154 to 176 relates to information to the police and
their powers to investigate. Section 154 provides, inter
alia that the officer wuncharge of police station shal
reduce into witing every information relating to the
conmi ssion of a cognizable offence given to himorally and
every such information if given in witing shall be signed
by the person giving it and the substance thereof shall be
entered in book to be kept by such officer in such formas
the State Government may prescribe in this behalf. Section
156 of the Code wth which we are primarily concerned in
these appeal s reads as under

"(1) Any officer in charge of a

police station may, wthout the

order of a Magistrate, investigate

any cogni zabl e case which a Court

having jurisdiction over the |oca

area within the limts of such

station woul d have power to inquire

into or try under the provisions of

Chapter XIII.

(2) No proceeding of a police

officer in any such case shall at

any stage be called in question on
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the ground that the case was one

whi ch such of ficer was not

enpowered under this section to

i nvesti gate.

(3) Any Magistrate enpowered under

Section 190 may order such an

i nvestigation as above nentioned."

On compl etion of investigation undertaken under section
156(1) the officer in charge of the Police Station is
requi red under Section 173(2) to forward to a Magistrate
enmpowered to take cognizance of the offence on a police
report a report in the form prescribed by the State
Government containing all the particulars nmentioned therein
Chapter XIV of the Code lays down the conditions requisite
for initiation of proceedings by the Magistrate. Under sub-
section (1) of Section 190  appearing that Chapter any
Magi strate of the first~ class.and any Magistrate of the
second class specially enpowered nmay take cogni zance of any
Magi strate of ~the first class and any Magistrate of the
second cl'ass specially enpowered may take cogni zance of any
of fence (a) upon receiving a conplaint of facts which
constitutes such offence; (b) upon a police report of such
facts; or (c) upon information received from any person
other than a police officer, or upon his own know edge that
such offence has been commtted. Chapter XV prescribes the
procedure the Magistrate has to initially followif it takes
cogni zance of an offence on a conmplaint  under section
190(1) (a).

From a conbi ned reading of the above provisions it is
abundantly clear that when a witten conplaint disclosing a
cogni zabl e offence is nade before a Magi strate, he may take
cogni zance upon the sanme under Section 190(1)(a) of the Code
and proceed wth the same in accordance with the provisions
of Chapter XV. The other option available to the Magistrate
in such a case is to send the conplaint to the appropriate
Police Station wunder Section 156(3) for investigation. Once
such a direction is given under 'sub section (3) of Section
156 the police is required to investigate into that
conpl ai nt under sub-section (1) thereof and on conpl etion of
i nvestigation to subnmit a police report in accordance with
Section 173(2) on which a Mgistrate may take -cognizance
under Section 190(1)(b) but not under 190(1)(a). Since a
conplaint filed before a Magistrate cannot be police report
inview of the definition of conplaint referred to earlier
and since Section 156(1) has to culmnate in a police report
the complaint - as soon as an order under Section 156 (3) is
passed thereon - transforns itself to a report given in
witing within the nmeaning of Section 154 of the Code, which
id knowmm as the First information Report (F I R). As under
Section 156 (1) the police can only investigate a cogni zable
case it has to formally register a case on that report.

The node and manner of registration of such cases are
laid dowm in the Rules framed by the different State
CGovernments under the Indian Police Act, 1861. As in - the
instant case we are concerned with Punjab Police Rules, 1934
(Which are applicable to Punjab, Haryana, H nachal Pradesh
and Del hi) franed under the said Act we may now refer to the
rel evant provisions of those Rul es.

Chapter XXIV of the said Rules |lays down the procedure
an officer-in-charge of a Police Station has to follow on
receipt of information of comm ssion of crinme. Under Rul es
24.1 appearing in the Chapter every infornmation covered by
Section 154 of the Code nust be entered in the First
informati on Report Register and substance thereof in the
daily diary. Rule 24.5 says that the First information
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Report Register shall be a printer book in Form 24.5(1)
consisting of 200 pages and shall be completely filled
before a new one is comenced. It further requires that the
cases shall bear an annual serial nunber in each police
station for each calender year. The other requirements of
the said Rules need not be detailed as they have no
rel evance to the point at issue.

From the foregoing discussion it 1is evident that
whenever a nmagi strates directs an investigation on a
"complaint’ the police has to register a cognizabl e case on
that conplaint treating the same as the FIR and conmply with
the requirenents of the above Rules. It, therefore, passes
our conprehension as to ‘howthe direction of a Magistrate
asking the police to ’'register a case’ makes an order of
i nvestigation under Section 156(3) legally unsusteinable.
| ndeed, eve if Magi strate does not pass a direction to
register a case, still in viewof the provisions of Section
156(1) of = the Code which enpowers the Police to Investigate
into a cognizable “case’ and the Rules franmed under the
I ndian Police Act, 1861 it ( the Police) is duty bound to
formally register a case and then investigate into the sane.
The provisions of the Code, therefore, does not in any way
stand in the way of a Mgistrate to direct the police to
register a case at  the police station and then investigate
into the sanme. /In our opi nion when an order for
i nvestigation under Section 156(3) of the Code is to be made
the proper direction to the Police ~would be to register a
case at the police 'station treating the conplaint as the
First Information Report and investigate into the sane.

Adverting now to the two cases of this Court on which
reliance has been placed by the Hi gh Court we find that in
the case of CGopal Das (supra) the facts were that on receipt
of a complaint of commssion of offences under  Section
147, 323,342 and 448 of the Indian Penal Code, the Additiona
District Magi strate made the following endorsenment: " To
Shri C.  Thonmas, Magistrate 1st class, for disposal.” On
receiving the conplaint M. Thomas directed the officer In-
charge of the Gauhati Police Station to register a case
investigate and if warranted subnit a charge sheet. After
i nvestigation police submitted a charge sheet under  Secti on
448 of the Indian Penal Code and on  receipt thereof the
Additional District Magistrate forwarded to Shri R Goswam ,
Magi strate for disposal. Shri Goswam framed a charge under
Section 448 of the |Indian Penal Code against the accused
therein and aggrieved thereby the accused first approached
the revisional Court and, having failed there, the High
Court under Article 227 of the Constitution of India. Since
the petition before the H gh Court was al so displ eased they
nmoved this Court. The contention that was raised before this
Court was that M. Thomas acted without Jurisdiction in
directing the police to register a case to investigate it
and thereafter to submit a charge sheet, if warranted. The
steps of reasoning for the above contention was that since
the Additional District Magistrate had transferred the case
to M. Thonas for disposal under Section 192 of the Code it
nust be said that the fornmer had already taken cogni zance
t hereupon under Section 190(1)(a) of the Code. Therefore, he
(M. Thomas) could not pass any order under Section 156(3)
of the Code as it related to a pre-cogni zance stage; and he
could deal with the sanme only in accordance wth Chapter
XVlI. In negativing this contention this Court held that the
order of the Additional District Magistrate transferring the
a case to M. Thormas on the face of it did not show that the
former had taken cogni zance of any offence in the conplaint.
According to this Court the order was by way of an
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adm ni strative action, presunably because M. Thonas was the
Magi strate before whomordinarlly conplaints were to be
filed. The case of Gopal Dass (supra) has, therefore, no
manner of application in the facts of the instant case. It
is interesting to note that the order that was passed under
Section 156(3) therein also contained a direction to the
Police to register a case

In Tula Ramis (supra) the only question that was raised
before this Court was whether or not a Mgistrate after
receiving a conplaint and after directing investigation
under Section 156(3) of the Code and on receipt of the
"Police report” fromthe police can issue notice to the
conpl ai nant, records his statenent the statenents of other
wi tnesses and then issue process under Section 204 of the
Code. Fromthe questionit self it is apparent that the said
case related to a stage after police report under Section
173(2) of the Code was submitted pursuant to an order under
Section 156(3) of the Code and not to the nature of the
order that can be “passed thereunder [ Section 156(3)]. The
cases of ‘the Punjab & Haryana Hi gh Court referred to by the
| earned Judge in the _inpugned judgenment need not be
di scussed in details for they only Iay down the preposition
t hat under Section 156(3) a Magistrate can only direct
i nvestigation but cannot direct registration of a case for
no such power is given to himunder that section. W repeat
and reiterate that such a power inheres in Section 156(3),
for investigation directed thereunder can only be in the
conplaint filed before the Magistrate on which a case has
to be formally registered in the Police Station treating the
sane as the F.1.R If the reasoning of the Punjab and Haryana
High Court is taken toits logical conclusion it would nmean
that if a Magistrate issues a direction to subnmt a report
under Section 173(2) of the Code after conpletion of
i nvestigation while passing an order under Section 156(3) it
woul d be equally bad for the said Section only ’directs
i nvestigation” and nothing nore. Needless to say, such a
concl usion would be fallacious, for while wth the
registration of a case by the police on the conplaint, the
i nvestigation directed under Section 156(3) conmences, with
the subnission of the ’'Police report’ under Section 173(2)
it cul mnates.

On the conclusions as above we set aside the inpugned
judgrment and orders of the Hgh Court and direct the
concerned Magistrates to proceed with the cases - in
accordance of |aw. The appeals are accordingly allowed:




