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ACT:

Contr act - - Money deposi ted as ear nest noney- - Br each
conmitted by buyer-Right of seller to forfeit-Principles.
Contract Act (9 of 1872), ss. 64 and 74-Scope of.

HEADNOTE:

The respondent agreed to sell and the appellant agreed to
buy sone aero-scrap for Rs. 10,00,000. The appellant paid
Rs. 2,50,000 on the date of the contract and it was ‘agreed
between the parties that the balance should be paidin two
instalments. It was also agreed that the respondent’s terns
of business were nade part of the 'ternms and conditions gov-
erning the contract. According to.cl. 9 of the respondent’s
terns of business the buyer has to deposit wth the
respondent 25% of the total value and that deposit” is to
remain wth the respondent as earnest noney to be adjusted
inthe final bills and no interest shall be payable to buyer
on the amount. Under cl. 10 of the terns and conditions, if
the buyer nakes default in making paynent according to the
contract, the respondent has a right to cancel the, contract
and forfeit wunconditionally the earnest  noney wi t hout
prejudice to any other Tights of the respondent in law. The
appel l ant committed breach of the contract by refusing to
pay the rest of the noney and to take delivery of the aero-
scrap. The respondent thereupon cancelled the contract and
forfeited the deposit of Rs. 2,50, 000.

A suit by the appellant for recovery of the amunt was
di smi ssed.

In appeal to this Court,

HELD : (1) For a deposit by a purchaser to be treated as
earnest noney the ’'follow ng conditions nmust be satisfied
(i) it nust be given at the monent at which the contract is
concluded; (ii) it represents a guarantee that the contract
will be fulfilled or, in other words, 'earnest’ is given to
bind the contract; (iii) it is part of the purchase price
when the transaction is carried out; (iv) it is forfeited
when the transaction falls through by reason of the default
or failure of the purchaser; and (v) wunless there is
anything to the contrary in the terms of the contract, on
default commtted by the buyer, the seller is entitled to
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forfeit the earnest. [139 D F]

In the present case, the paynent of Rs. 2,50,000 could not
be treated nerely as part-paynment towards the total price,
because, the terms of business of the respondent applied to
the contract, and under those terns, since the conditions
regardi ng earnest noney are satisfied, the anbunt deposited
by the appellant was earnest noney and the respondent was
entitled to forfeit if. [140; 141 F]

Howe v. Smith L.R (1884) Ch. 89, Soper v. Arnold, I|.R
(1889) 14 A.C. 429, Farr, Smith & Co. v. Messers, Ltd. L. R
[1928] 1 K. B.D. 397, Summer and Leivesley v. John Brown &
Co. 25 T.L.R 745 and Chiranjit Singh v. Har Swarup, A I.R
1926 P.C. 1, applied.

128

Rol and Burrows, Words and Phrases Vol. 11, Benjamin on Sale,
Hal sbury’s Laws of England (111 Edition) Vol. 34, p. 118,
para. 189 and Jowitt’'s Dictionary of English Law, referred
to.

(2) In Fateh Chand v. Bal kishan Das, [1964] 1 S.C. R 515,
this Court recognised the principle that earnest noney could
be forfeited, and that s. 74 of the Contract Act applied
only to the ampbunt paid by the buyer which was not earnest
noney. In the present case, since the entire anount paid by
the appellant was earnest noney under the contract, this
deci sion has no application. [145 H, 146 A]

(3) As the plea of msrepresentati on was abandoned by the
appellant and the breach off contract was adnmttedly
conmitted by the appellant,s. 64 of the Contract Act could
not be invoked by the appellant. 146 D

Murlidhar Chatterjee v. International FilmCo. L.R 70 1I.A
35, not applicable.

[ The question as to whether the el enment of unreasaonabl eness
can even be taken into account when -considering the
forfeiture of an anmobunt deposited by way of earnest, and if
so what factors should be taken into account left open.]
[142 F-G

Maul a Bux v. Union of India, [1970] 1 S.C. R 928, explained.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1122 of 1966.
Appeal fromthe judgnent and decree dated January 29, 1964
of the Calcutta Hi gh Court in Appeal fromoriginal order No.
28 of 1960.
B. P. Maheshwari and Sobhag Mal Jain, for the appellant.
Niren De, Attorney-Ceneral, N. S. Bindra and S. ~P. Nayar,
for the respondent.
The Judgrment of the Court was delivered by
Vai di al ingam J.-This appeal, by the plaintiffs-appellants,
on certificate granted by the Calcutta H gh Court, is
directed against the judgnent and decree of the Division
Bench of that Court, dated January 29, 1964 in Appeal . from
Oiginal Oder No. 28 of 1960, affirmng the judgnent —and
decree, dated July 16, 1959 of the learned Single Judge in
Suit No. 2745 of 1947. The circunstances |leading up to the
institution of the said suit nmay be stated.
The appel l ants, who were dealing also in the purchase of new
and second hand machi nery, on coming to know froman adver-
tisement in a Daily that the defendant-respondent was
offering for sale aero-scrap, addressed a letter, dated
Novermber 6, 1946 to the respondent intimating their desire
to purchase the materials advertised for sale, and stating
that one of their representatives

129
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would be <contacting themshortly. Cbviously the parties
nmust have net and deci ded about the purchase, as is seen
from the letter, dated Novenber 18, 1946 addressed by the
General Manager of the respondent, to the appellants. That
letter refers to a discussion that the parties had on that
day and the respondents confirmed having sold to the
appel lants the entire |l ot of aero-scrap lying at Panagarh
on the terns and conditions nmentioned in the letter. The
material was stated to be in Dunp No. 1 near the flight Iine
at Panagarh and the approxi mate quantity was 4000 tons of
aero-scrap, more or less. The letter refers to the appel-
lants having agreed to pay Rs. 10 |akhs as price of the
materials in the said Dunp No. 1, against which the receipt,
by cheque, of a sum of Rs. 2,50,000 was acknow edged by the
respondent . There is a further reference to the fact that
the appell ants had agreed to pay the bal ance of Rs. 7,50, 000
that day itself. The letter also refers to the fact that
the price mentioned does not include sales-tax to be paid by
the appellants andto certain other nmatters, which are not
rel evant for the purpose of the appeal. The letter further
says : *“The conpany’'s terns of business apply to this
contract and a copy of this is enclosed herewith". W shal
refer to the relevant clauses in the conpany’s ternms of
busi ness, referred to inthis letter, a little later. It is
enough to note, at this stage that those ternms of business
have been nmade part of the terns and conditions governing
the contract.

On the sanme day, 'the appellants sent a ‘reply to the
respondent, acknowl edging the letter. The appellants said
that they noted that the respondent wants to-sell the aero-
scrap as it is and that it wanted the appellants to pay the
full value, viz., the balance of Rs. 7,50,000 at once. The
appel lants confirmed the arrangenent contained in t he
respondent’s letter; but regardi ng paynent, the appellants
said that they agree to pay the balance ampunt in two
instalments viz., Rs. 2,50,000 onor before Novenber 22,
1946 and the bal ance of Rs. 5,00,000 on or before /Decenber
14, 1946. ,They also further stated that they shall comence
taking delivery after making full paynent. The, = respondent
by its letter dated Novenber 20, 1946 acknow edged the
receipt of the appellants’ letter dated Novenmber 18, 1946
together with the nmodifications contained therein. But the
respondent enphasised that the other terns and conditions
will be as nmentioned in its letter of Novenmber 18, 1946.

On  Novenber 22, 1946, the appellants sent a comrunication
purporting to be in continuation of their letter dated

Novermber 18, 1946. In this letter they state that the
transacti on has been closed w thout i nspecting the
materials, nmerely on the assurance of the respondent /that
the quantity of aero-scrap was about 4,100 tons. The

appel l ants further state that they have since obtained
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information that the quantity stated to be available is not
on the spot and therefore they cannot do the business.
Under the circunstances, they request the respondent to
treat their letter, dated November 18, 1946 as cancel |l ed and
to return the sumof Rs. 2,50,000 already paid by them

The respondent sent several letters to the appellants asking
them to pay the balance ambunt and take delivery of the
goods; but the appellants refused to pay any further anount
to the respondent. The respondent ultimately forfeited the
entire sum of Rs. 2,50,000 which, according to it, was
ear nest noney and then cancell ed the contract.

Now that we have referred to the naterial correspondence
that took place between the parties as well as the fina
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action of the defendant of forfeiting the anount, it is now
necessary to advert to certain clauses in the Conpany’s
terms of business which, as nmentioned earlier, have been
made by the defendant’s |l etter dated Novenber 18, 1946
as part of the ternms and conditions of the contract. We
have also referred to the fact that the appellants in their reply
dat ed Novenber 18, 1946 have accepted the sane.
The respondent’s terns of business contain various clauses,
of which <clauses 9 and 10 are relevant for our purpose.
They are

"9. Deposits

The buyer s hall deposit with the Company 25%

of the total value of the stores at the tinme

of placing the order. The deposit shal
remain w'th the Conpany as earnest nobney and
shall be adjusted in the final bills, no

interest shall be payable to the buyer by the
Conpany -on such anounts hel d as earnest noney.
10. Time and net hod of paynent.
(a) The buyer shall, before actual delivery
i's taken or the stores despatched under
conditions, pay the full value of the stores
for which his offer has been accepted | ess the
deposi't as herei nbefore contained after which
a Shipping Ticket wll be issued by the
Conpany in the name of the buyer. The buyer
shall 'sign his copy of the Shipping Ticket
before' the sane is presented to the Depot
concerned for taking delivery of  the stores
concer ned.
(b) If the buyer shall make default in
nmaki ng paynment for the stores in accordance
with the provisions of this contract the.
Conpany may w thout prejudice to its Trights
under C ause 11 thereof or other renedies in
| aw
131
forfeit unconditionally the earnest nmoney paid
by the buyer and cancel the contract by notice
inwiting to the buyer and resell the stores
at such tinme and in such manner as the Conpany
thinks best and recover fromthe buyer ~any
loss incurred on such resale. The Conpany
shall, in addition be entitled to recover from
the buyer any cost of storage, warehousing or
renoval of the stores, from one place to
anot her and any expenses in connection wth
such a resale or attenpted resale thereof.
Profit, if any, on resale as aforesaid, ~ shal
bel ong to the Conmpany."
Fromt he above clauses, it will be seen that a buyer has to
deposit with the conmpany 25% of the total value and that
deposit is to remain with the conpany as earnest noney to be
adjusted in the final bills. The buyer is bound to pay the
full value -less the deposit,’ before taking delivery of the
stores. In case of default by the buyer, the conmpany is
entitled to forfeit unconditionally the earnest noney paid
by a buyer and cancel the contract.
The appellants instituted suit No. 2745 of 1947 in the
Oiginal Side of the Calcutta H gh Court against the
respondents for recovery of the sumof Rs. 2,50,000 together
Wth interest. The plaintiffs pleaded that there had been
no concl uded agreenent entered into between the parties and
even when the natter was in the stage of proposal and
counter-proposal, the plaintiffs had wthdrawmn from the
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negoti ati ons. They alleged that even if there was a
concluded contract, the sane was vitiated by the false and
an true representations nade by the respondents regarding
the quantity of scrap material available and the plaintiffs
had been induced to enter into the agreenent on such false

representations. Hence the plaintiffs were entitled to
avoid the contract and they have avoi ded the sane. They
pl eaded that the respondents were never ready and willing to

performtheir part of the contract. Even on the assunption
that the plaintiffs had wongfully repudiated the contract,
such repudi ati on was accepted by the defendant by putting an
end to the contract. The respondents were not entitled to
forfeit the sumof Rs. 2,50,000 as the latter cannot take

advantage of their own wongful conduct. |In any event, the
sum of Rs. 2,50,000 represents noney had and received by the
defendants to and for the use of the plaintiffs. The
plaintiffs, in consequence, prayed for a decree directing

the defendants to refund the sumof Rs. 2,50,000 together
with interest at 6% from Novenber 18, 1946

The defendants contested the claimof the plaintiffs. They
pl eaded that —a concluded contract has been entered into
bet ween

132

the parties as per two letters dated Novenber 18 and
Novenber 20, 1946.  The appellants had agreed to buy the | ot
of scraps lying in Dunp No. 1 for Rs. 10,00,000 of which Rs.
2,50,000 was paid as deposit. The defendants had agreed to
the bal ance anpunt ‘being paid in instal ments as asked for by
the plaintiffs in their letter of Novenber 18, ' 1946. The
def endant s further pl eaded” that there has been no
m srepresentation nmde by thembut the plaintiffs, wthout
any justification, repudiated the contract by their letter
dated Novenber 22, 1946. As the plaintiffs wongfully
repudi ated the contract, the defendants, as they are
entitled toin law, forfeited the sumof Rs. 2,50,000 paid
by the plaintiff as earnest noney, under the terns of
business of the Conpany which had beconme part of the
contract entered into between the parties. The defendants
further pleaded that they have al ways been ready and willing
to perform their part of the contract and that they, in
fact, even after the plaintiff repudiated the contract,
call ed upon themto pay the bal ance anmount and take del ivery
of the articles. But the plaintiffs persisted in~ their
wai | ful refusal to performtheir part and therefore the
defendants had no alternative but to forfeit the earnest
noney and conduct a resale of the goods. The defendants
further pleaded that the appellants had to pay them a sum of
Rs. 42,499 for the |loss and danage sustained 'by. the
defendants They further urged that the plaintiffs were not
entitled to claimthe refund of the sumof Rs. 2,50,000 or
any part thereof which had been paid as earnest npbney and
forfeited according to law, and the terns of contract, by
the def endants.

Though the plaintiffs have raised various contentions in-the
plaint, it is seen fromthe judgnents of the learned Single
Judge and the Division Bench, on appeal, that the appellants
conceded that they committed breach of contract and that the
def endants have been at all material tines ready and willing
to performtheir part of the contract. The plea that the
plaintiffs entered into the contract under a m stake of fact
and that they were induced, to so enter into the contract
due to the misrepresentation of the defendants regarding the
quantity of scrap available, was also given up. The
appel l ants have al so accepted the position that there has
been a concluded contract between the parties and the said
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contract was concluded by the correspondence between the
parties consisting of the letters dated Novenber 18, 1946
and Novermber 20, 1946. The plaintiffs have further
abandoned the plea that the defendants were not ready and
willing to performtheir part of the contract. Therefore
the two questions that ultimately survived for consideration
by the Court were: (1) as to whether the sumof Rs. 2,50,000
was paid by the plaintiffs as and by way of part paynent or
as earnest deposit; and (2) as to whether the defendants
were entitled to forfeit the said anount.
133

The | earned Single Judge and, on appeal, the Division Bench

have held that the sum of Rs. 2,50,000 paid by the
appel l ants was so paid as and by way of deposit or earnest
noney and that it is only when the plaintiffs pay the entire
price of the goods and perform the conditions of the

contract that the deposit of Rs. 2,50,000 will go towards
the paynment of the price. |1t \is the further view of the
Courts| that the _anpbunt representing earnest noney is

primarily a security for the performance of the contract
and, in the absence of any provision'to the contrary in the
contract, the defendants are entitled to forfeit the deposit
amount when the plaintiffs have conmitted a breach of
contract. In this view the defendant’s right to forfeit the
sum of Rs. 2,50,000 was accepted and it has been held that
the plaintiffs are not entitled to claimrefund of the said
amount. The plaintiffs’ suit, in theresult, was disnissed
by the learned Single Judge and, on appeal, the decree of
di sm ssal has been confirned

On behal f of the appellants M. NMaheshwari, l'earned counsel
has raised two contentions : (1) That the anmount of Rs.
2,50,000 paid by the plaintiffs and sought to be recovered
in the suit is not by way of a deposit or as earnest. noney
and that, on the other hand, it is part of the purchase
price and therefore the defendants are not entitled to
forfeit the said anpunt. (2) In this case, it nust be
consi dered that the sumof Rs. 2,50,000 has been nanmed in
the contract as the anmpunt to be paid in case of breach or
in the alternative the contract contains a stipulation by
way of penalty regarding forfeiture of the said anpbunt and
therefore the defendants will be entitled, if at all, to
receive only reasonable conpensation under S. 74 of the
Contract Act and the Courts erred in not considering this
aspect. Under this head, the counsel also urged that even a
forfeiture of earnest noney can only be, if the amunt is
consi dered reasonable and in this case the amunt which
represents 25 % of the total price cannot be considered to
be reasonable and hence the appellants are entitled to
relief in |aw

The | earned Attorney Ceneral, on behal f of the respondents,
pointed out that the naterial correspondence between the
parties, by which the contract was concluded, read  along
with the terms of business will clearly show that the sum of
Rs. 2,50,000 paid by the appellants was as earnest. |t —was
further pointed out that the positioninlawis that the
earnest noney is part of the purchase price when the
transaction goes through and is perforned and that on the
other hand it is forfeited when the transaction falls
through by reason of the fault or failure of the vendee.
The | earned Attorney Ceneral invited us to certain decisions
laying down the salient features of 'earnest deposit’ and
the right of the party to whomthe anbunt has been paid to
forfeit when the opposite party has comrtted a breach of
contract. Regarding the second contention of

134
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the appellant, the | earned Attorney General pointed out that
the appellants never raised any contention that the anount
of Rs. 2,50,000 deposited by the appellants is to be treated
as a sumnamed in the contract as the amount to be paid in
case of breach or that the contract must be considered to
contain any stipulation by way of penalty. He also pointed
out that the question of reasonabl eness or otherw se of the
earnest deposit forfeited in this case, was never raised by
the appellant at any stage of the proceedings in the High
Court. Therefore s. 74 of the Contract Act has "no
applicati on.
The first question that arises for consideration is whether
the paynment of Rs. 2,50,000 by the appellants was by way of
deposit or earnest noney. Before we advert to the docunents
evidencing the contract inthis case, it is necessary to
find out what in |lawconstitutes a deposit or paynment by way
of earnest noney and what the rights and liabilities of the
parties are, in respect of such deposit or earnest noney.
Bor r ows, in Wrds & Phrases,  Vol. 11, gi ves the
characteristics of "earnest".” According to the author
"An earnest nust be a tangible thing. That
thi ng nmust be given at the nmonent at which the
contract is concluded, because it is something
given 'to bind the contract, and, therefore, it
nmust / cone into existence at the nmaking or
conclusion of the contract. The thing given
in that way nust be given by the contracting

party who gives it, as an earnest or

t oken of
good faith, and as a guarantee that he wll
fulfil his contract, and subject to the terns
that if, owing to his default, the contract

goes off, it will be forfeited. If, on the
other hand, the contract is fulfilled, an
earnest may still serve a further purpose and

operate by way of part payment."
Benjam n, in his book on 'Sale, 8th Edition, after referring
to clause 17 of the Statute of Frauds and S. 4(1) of the
Sal e of Goods Act, 1893 providing for giving "something in
earnest to bind the -contract, or in part payment", says, at
p. 219 :
" give something in earnest’™ or ’'in -part
paynment,’ are often treated as neaning the
sanme thing, although the |language clearly
intimates that the earnest is something to
bi nd the bargain,’” or, 'the contract,’ whereas
it is manifest that there can be no part
payment till after the bargain has been bound,
or closed."
The author further states that there are two distinct
alternatives, viz., a buyer may give the seller nobney or a
present as a token or evidence of the bargain quite  apart

fromthe price, i.e., earnest, or

135
he my give himpart of the agreed price -to be set off
agai nst the noney to be finally paid, i.e., part paynent and

that if the buyer fails -to carry out the contract and it is
resci nded, cannot recover the earnest, but he wmay recover
the part paynent. But this does not affect the seller’s
right to recover dammges for breach of contract unless it as
by way of deposit or guarantee in which case it is
forfeited. It is further stated that an earnest does not
lose its character because the sanme thing might also avai
as a part paynent.

Regarding "deposit", the author states at p. 946, that a
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deposit is not recoverable by the buyer, for a deposit is a
guarantee that the buyer shall performhis contract and is
forfeited on his failure to do so and iif a contract
di stingui shes between the deposit and installments of price
and the buyer is in default, the deposit is forfeited.
Hal sbury, in "Laws of England", Vol. 34, IIl Edition, in
paragraph 189 at p. 118, dealing with deposit, states :
"Part of the price may be payable as a
deposi t. A part paynent is to be
di stingui shed froma deposit or earnest.
A deposit is paid primarily as security that
the buyer, will duly accept and pay for the
goods, but, subject thereto, forns part of the
price. Accordingly, if the buyer is unable or

unwi I lingto accept and pay for the goods, the
seller ~may repudiate the contract and retain
the deposit."

Earl Jowitt, in his Dictionary of English Law,
says

"Gving an earnest or earnest-noney is a node
of signifying assent to a contract of sale or

the like, by giving to the vendor a nomina
sum (e.g., ~a shilling) as a token that the
parties are in earnest or have made up their
m nds. "
In Howe v. Smth(1l) Fry, L.J., discussed the history of
"earnest", which is identical with a deposit.. In that case,

the plaintiff agreed to purchase a property for the price
mentioned in the agreenment and pai d pound 500 on the signing
of the agreenent Al as a deposit and in part paynment of the
purchase-noney." There where other stipulations in the
agreenment regarding title to the property and 't he paynent of
t he bal ance of the purchase noney. The plaintiff,
apprehending that the defendant-vendor~ would resell the
property, brought an action -against him for specific
performance of the agreement; but the suit was dism ssed on
the ground

(1) L.R [1884] Ch. D. 89.

136
that there had been inordinate delay on the plaintiffs part
in insisting on the conpletion of  the contract. The

plaintiff appealed. Before the Court of Appeal a request
was nmade on his behalf for |eave to anend the plaint that if
specific performance could not be decreed, he should get a
return of the deposit of pound 500. Leave was granted by
the Appellate Court and the question hence arose -as to
whether the plaintiff was entitled to get a refund of the
said amount. In dealing with the deposit clainmed back by
the plaintiff, Cotton, L.J., at p. 95, observes

"What is the deposit ? The deposit, 'as |

understand it, and using the words® of Lord

Justice Janes (in L. R 10 Ch. 512), 'is a

guar ant ee t hat t he contract shal | be
per f or med. If the sale goes on, of course,
not only in accordance with the words of the
contract, but in -accordance with t he
intention of the parties in naking t he
contract, it goes in part, paynent of the

purchasenoney for which it is deposited; but
if on the default of the purchaser the
contract goes off, that is to say, if he
repudi ates the contract, then, according to
Lord Justice James, he can have no right to
recover the deposit."

Bowen, L.J., at p. 98, states
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"W have therefore to consider what in
ordi nary parlance, and as used in an ordinary
contract of sale, is the meaning which
busi ness persons would 'attach to the term
" deposit’. Wthout going at length into the
history, or accepting all that has been said
or will be said by the other nenbers of the

Court on that point, it comes shortly to this,
"that a deposit, if nothing nore is said about
it, 1is, according to the ordinary interpre-
tation of business nen, a security for the
conpl etion of the purchase. But in what sense
is it a security for the conmpletion of the
purchase 2?2 It is quite certain that the
purchaser~ cannot insist on abandoning his
contract and yet recover the deposit, because
that ‘woul d"be to enable himto take advantage
of "his own wong"

Fry, L.J., at p. 101, observes

"Money paid as a deposit nust, | conceive, be
paid on sone terns inplied or expressed. In
this case no terns are expressed, and we nust
therefore inquire what terns are to be
i mplied. The terms nost. naturally to be

i npl ied appear to ne in the case of nobney paid
on the signing of a contract to be that in the
event of the contract being perfornmed it shal
be brought into
137
account,; but if the contract is not . perforned
by the payer it shall remain the property of
the payee. It is not nerely a part  paynent,
but is then also an earnest to bind the
bargain so entered into, and creates by the
fear of its forfeiture a notive in the  payer
to performthe rest of the contract."”
Utimately, the Court of Appeal rejected the claim of the
plaintiff for refund of the deposit.
In Soper v. Arnold(1) the House of Lords had to consider the
right of the plaintiff therein to claima refund of the
deposit made by him In that case the plaintiff had
contracted to purchase a piece of |land and entered into an
agreenment with the vendee. The agreenent provided that the
purchaser viz., the plaintiff, should make a deposit and it
further provided that if the vendee failed to conply wth
the conditions, the deposit should be forfeited. The
plaintiff, accordingly, paid the deposit but as he was not
in a position to conplete the contract by paying the bal ance
purchase noney, the contract could not be fulfilled. When
in another litigation it was subsequently -found that the
vendor’'s title to the property was defective, the ‘plaintiff
brought an action to recover his deposit on the ground of

m st ake and failure of consideration. The suit was
di smssed and the Court of Appeal also confirned the said
deci si on. The House of Lords also finally rejected the

plaintiff’s claim In discussing the nature of the deposit

nmade by the plaintiff under the agreement, Lord Macnaghten

at p. 435 observes
"The deposit serves two pur pose-i f t he
purchase is carried out it goes against the
purchase-noney, but its primary purpose is
this, it 1is a guarantee that the purchaser
means business; and if thereis a case in
which a deposit is rightly and properly
forfeited it is, |I think, when a man enters
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into a contract to buy real property without
taking the trouble to consi der whether he can
pay for it or not."
In Farr, Smith & Co. v. Messrs, Ltd. (2) dealing wth the
guestion as to whether the payment was by way of earnest
given to bind the contract, or it was a part paynment towards
the price. Wight J., observes at p. 408
"Certain characteristics, however, seemto be
clear, An earnest nmust be a tangible thing, in
which definition it may be that a deposit is
i ncluded, but in the old cases it was al ways
some tangible thing. That thing nust be given

at the monent at which the contract is
concl uded,
(1) L.R [1889]14 A.C. 429, (1)

L.R (1928] 1 K.B.D. 397.

6Sup.. Cl/70-10
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because it is something given to bind the
contract, and, therefore, it nmust conme into
exi stence at the making or conclusion of the
contract. ~ The thing given in that way nust be
given by the contracting party who gives it,
as an earnest or token of good faith, and as a

guarantee that he will fulfil his contract,
and subject to the terns that if, owing to his
default, the <contract goes off, it wll be
forfeited. |If on the other hand, the contract
is fulfilled, an-earnest may still serve a
further . purpose and operate by way of part
payment . "

The | earned Judge, quoting the observations of Hamlton, J.,
in Summer and Leivesley v. John Brown & Co. (1), observes at
p. 409:
" Earnest’. . . meant something given for the
pur pose of binding a contract, sonething to be
used to put pressure on the defaulter if he
failed to carry out his part. |[|f the contract
went through, the thing given in earnest was
returned to the giver, or, if noney, was de-
ducted fromthe price. If the contract went
of f through the giver’s fault the thing given
in earnest was forfeited."
The Judicial Committee had to consider in Chiranjit Singh v.
Har Swarup(2) the question as to whether a paynent naade by
way of earnest noney by a buyer could be recovered when the
buyer had conmitted breach of contract. |In that  case the
plaintiff had entered into a contract with the defendant for
purchase of a property. One of the terns of the contract of
sal e was
"WIlling on old terns nanely earnest twenty

t housand balance in two npieties. first
payabl e on executing conveyance, last ‘wthin
six nonths net cash we receive 4 | akhs
76, 000. "

The plaintiff did not pay the earnest noney eo nom ne but
sent two cheques anpbunting to Rs. 1,65,000 and obtained a
recei pt ?hat this amount was paid towards the sale price of
the estate in question out of the total consideration of Rs.
4,76, 000. Later the plaintiff informed the defendant that
he was not in a position to conplete the purchase and gave
opportunity to the latter to sell the property to any other
party. Therefore it was clear that the plaintiff-purchaser
was unable or wunwilling to conplete the contract of
purchase. The, plaintiff, notw thstanding his default, sued
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to recover the entire sumof Rs. 1,65,000 paid by him The
H gh Court held that as the plaintiff had broken the
contract, he nust |ose the earnest noney of Rs. 20,000 but
was entitled to a refund of the balance amunt of Rs.
1,45,000 from and out of the ampunts paid by him on that
account. The plaintiff, dissatis-
(1) 25 Times L. R 745.
(2) AI.R 1926 P.C 1.
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fled with the decision of the Hi gh Court, carried the matter
in appeal to the Judicial Conmttee for obtaining relief of
repaynent of earnest noney also. The Judicial Committee
agreed with the Hi gh Court that fromand out of the anbunts
paid by the plaintiff, a sumof Rs. 20,000 was earnest noney
and there was nothing in the contract to suggest that the
seller had agreed to sacrifice the stipulated earnest.
Regardi ng the | egal incidents of earnest noney, the Judicia
Conmi ttee stated
"Earnest noney is part of the purchase price
when the transaction goes forward; it 1is
forfeited when the transaction falls through
by reasons of the fault or failure of the
vendee. "
Hol ding that the above principle applied squarely to the
contract before them they dismssed the paintiff’'s appea
for refund of earnest.
From a review of the decisions cited above, - the follow ng
principles energe regardi ng "earnest":

(1) It nust be given at the nonment at which
the contract is concluded.

(2) It represents a guarantee that the
contract will be fulfilled or, in other words,
"earnest’ is given to bind the contract.

(3) It is part of the purchase price when
the transetionis carried out.

(4) It is forfeited when the transaction

falls through by reason of the default or

failure of the purchaser.

(5) Unl ess there is anything to the contrary

in the terns of the contract, on default

conmitted by the buyer, the seller is entitled

to forfeit the earnest.
Having due regard to the principles enunciated above, -we
shall now consider, the relevant claims in the contract
between the parties in the case, before us, to ascertain
whet her the anmount of Rs. 2,50,000 paid by the appellant
constitutes earnest noney and if so whether the respondents
were justified inlawin forfeiting the sane.
We have already referred to the letter, dated Novenber 18,
1946 written by the respondents to the appellants confirmng
the sale of scrap lying in Dump No. 1. That letter states
that the total price for which the appellants agreed to
purchase the scrap material is Rs. 10, 00,000 agai nst which a
sum of Rs. 2,50,000 had been paid and the bal ance ampbunt was

to be paid that day itself. 1In the reply sent by the
appel l ant on the sane day, they
140

confirmed the arrangenent referred to by the respondents
but, regarding the payment of the balance anount, they
agreed to pay the same in two instalnments. The letter of
Novermber 18, 1946 to the appellants clearly refers to the
fact that the Conpany’s Terns of Business applied to the
contract and a copy of the said terns was also sent to the
respondents. The respondents, by confirmng t he
arrangenent, by their letter of Novenmber 18, 1946 were fully
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aware that the terms of business of the respondent conpany
formed part of the contract. entered into between the
parties. We have also referred, earlier, to clauses 9 and
10 of the Ternms of Business of the respondents. Clause 9
requires the buyer to deposit 25%f the total value of the
goods at the tine of placing the order. That «clause also

further provides that the deposit shall remain wth the
conpany "as earnest noney", to be adjusted in the fina
bills. It further provides that no interest is payable to
the buyer by the conmpany "on such amounts held as earnest
noney". There is no controversy in this case that the

appel l ants deposited the sumof Rs. 2,50,000 wunder this
clause nine, representing 25% of the purchase price of Rs.
10,00,000. It is therefore clear that this anmount deposited
by the appellant is a deposit "as earnest noney",

M, Maheshwari drew our attention to the letter, dated Nov-
ember 18, 1946 sent by the respondents to the appellants
wherei n" the respondents have stated that the appellants have
agreed to pay Rs. 10,00,000 for all the materials in Dunp
No. 1 against which a cheque for Rs. 2,50,000 has been paid
and that the appellants further agreed to 'pay the bal ance
of Rs. 7,50,000 that day itself. This statement, according
to the |l earned counsel, wll clearly show that the sum of
Rs. 2,50,000 has been paid as part paynment towards the tota
price, pure and sinple, and there is no question of any
paynment by way of ‘earnest noney. But ‘this contention
ignores the last recital in the saidletter wherein it has
been specifically stated that the terms of business of the
respondent company applied to the contract. This condition
has al so been accepted by the appellants; in their reply,
dated Novenber 18, 1946. Therefore the position is this,
that the terns of business of the respondent conmpany have
been incorporated as part of the letter and has been
enbodied in the terns of contract between the parties.
Clause 9, to which we have already referred, clearly shows
that 25% of the total value is tobe deposited and that
amount is to remain with the respondents as earnest noney.
It is again enphasized in clause 9 that the anmount so
deposited as earnest will not bear any interest, but will be
only adjusted in the final bills. Therefore the anpunt of
Rs. 2,50,000 deposited by the appellants, representing 25%
of the total of Rs. 10,00,000, is "earnest noney" under
clause 9 of the Terns of Business.

141

W have also earlier referred to clause 10 of the Terms of
Busi ness, which relates to the tinme and method of paynent.
Under cl ause 10(b) a right is given to the respondents when
the buyer nmakes default in making payment according to. the
contract, to forfeit unconditionally the earnest noney  paid
by the buyer. That clause further provides that this
forfeiture of earnest nmoney is without proudly to the other
rights of the respondents in law. W have referred to the
fact that though the appellants raised pleas that they have
not conmmtted any breach of contract and that on the other
hand the respondents were the parties in 'breach, these
contentions were not pursued and had been abandoned before
the Hi gh Court. Further, as noted by the H gh Court, the
appel | ants conceded that they had conmitted a breach of the
contract. If so, as rightly held by the H gh Court, wunder
cl ause 10(b) the respondents were entitled to forfeit the
ear nest noney of Rs. 2,50, 000.

Before closing the discussion on this aspect, it is
necessary to note that in the case before the Privy Council
in Chiranjit Singh’s Case, though the contract stipul ated
that a sumof Rs. 20,000 should be paid as earnest, the
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buyer did not pay any anount by way of earnest, as such, but
he paid by two cheques the sumof Rs. 1,65,000 against the
purchase price of Rs. 4,76,000. The receipt of the sum of
Rs. 1,65,000, granted by the seller was also stated to be
only towards the sale price. But, nevertheless, the Hi gh
Court, as well as the Judicial Commttee, treated a sum of
Rs. 20,000 out of the sumof Rs. 1,65,000, as earnest nopney
paid under the terns of the agreenent, and a claim to
recover that anount of earnest noney was negatived. 1In the
case bhefore us, the contract read with the Ternms of Business
of the company, clearly refers to the earnest noney being
paid and to the fact of Rs. 2,50,000 having been paid as
ear nest . Therefore, there is no anbiguity regarding the
nature of the above paynent and the right of the respondents
to forfeit the same, under the terns of the contract, when
the appellants adnittedly had comitted breach of the
contract, cannot be assailed. The first contention for the
appel l ants therefore fails.

The second contention of M. Mheshwari, noted earlier, is
really based upon ss. 73 -and 74 of the Contract Act.
Accor di ng to the |earned counsel, wunder s. 73, t he

respondents wilt be entitled only to conpensation for any
| oss or danmge caused-to them by the breach of the contract,
conmmitted by the appellants. Counsel very strongly relied
upon s. 74 of the /Contract Act. According to him the sum
of Rs. 2,50,000, referredtoin the contract, nmnust be
treated as the ampunt to be paid in case of ‘a breach. In
the alternative, counsel also urged that the provision in
the contract regarding the forfeiture of the said anount,
shoul d be treated as a termcontaining a stipulation by way
of a penalty. Under any of
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these circunstances, the renmedy of the aggrieved party would
be to get conpensation which is adjudged reasonable by the
Court. Counsel al so urged that "earnest noney", unless it
is considered to be a reasonable ambunt, could not be
forfeited in I aw.

The |learned Attorney General very strongly urged ‘that the
pl eas covered by the second contention of the appellant had
never been raised in the pleadings nor in the contentions
urged before the High Court. The question of the quantum of
earnest deposit which was forfeited bei ng —unreasonabl e or
the forfeiture being by way of penalty, were never raised by
the appellants. The Attorney General al so pointed out that
as noted by the High Court the appellants |led no evidence at
all and, after abandoning the various pleas takenin the
plaint, the only question pressed before the H gh Court was
that the deposit was -not by way of earnest and hence the
amount could not be forfeited. Unless the appellants had
pl eaded and established that there was unreasonabl eness
attached to the amount required to be deposited under the
contract or that the clause regarding forfeiture amunted to
a stipulation by way of a penalty, the respondents had no
opportunity to satisfy the Court that no question  of
unr easonabl eness or the stipulation being by way of penalty
ari ses. He further ur ged t hat t he guestion of
unr easonabl eness or otherw se regardi ng earnest noney does
not at all arise when it is forfeited according to the terns
of the contract.

In our opinion the | earned Attorney Ceneral is well founded
in his contention that the appellants raised no such
contentions covered by the second point, noted above. It is

therefore wunnecessary for us to go into the question as to
whet her the anount deposited by the appellants, in this
case, by way of earnest and forfeited as such, can be
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considered to be reasonable or not. W express no opinion
on t he guestion as to whet her t he el enent of
unr easonabl eness can ever be considered regarding the
forfeiture of an anobunt deposited by way of earnest and if
so what are the necessary factors to be taken into account
in considering the reasonabl eness or otherw se of the anpunt
deposited by way of earnest. If the appellants were
contesting the claimon any such grounds, they should have
laid the foundation for the same by raising appropriate
pl eas and also | ed proper evidence regarding the sanme, so
that the respondents would have had an opportunity of
meeting such a claim
In this view, it is unnecessary for us to consider the
decision of this Court in Maula Bux v. Union of India(l)
relied on by the appellants and wherein there is an
observation to the effect

"Forfeiture of earnest noney under a contract

for sale of property-novable or imovable-if

t he

(1) [1970] 1 S. C. R 928.

anount is reasonable, does not fall within S

74 (of the Indian Contract Act). That has

been decided in several cases. Kunwar

Chiranjit ~Singh v. Har Swarup (AIR 1926 P.C.

1); Roshan Lal v. The Delhi doth and Genera

MIls /Co. Ltd. Del hi (ILR 33 All. 166);
Muhammad Habi bul I ah v. Mihammad Shafi (ILR 41
Al'l. " 324); Bishan Chand v. Radha Kishan Das

(ILR 19 All. 489). These cases  are easily
expl ai ned, for forfeiture of reasonabl e anpunt
paid -as earnest noney does not anmpount to
imposing a penalty. But-if forfeiture is of
the nature of penalty, S. 74 applies. Wer e
under the terns of the contract the party in
breach has undertaken to pay a sum of noney or
to forfeit a sumof noney which he has already
paid to the party conplaining of a breach of
contract, the undertaking is of the nature of
a penalty."
The Jlearned Attorney GCeneral has pointed —out that the
decisions referred to in the, above quotation do not |ay
down that the test of reasonabl eness applies to an earnest
deposit and its forfeiture. He has also pointed out that
this Court, in the above decision, did not agree wth the
view of the H gh Court that the deposit, the recovery of
which was sued for by the plaintiff therein,  was  earnest
noney. The | earned Attorney Ceneral also referred 'Us to
various decisions, wherein, according to him | though the
amounts deposited by way of earnest were fairly large in
proportion to the total price fixed wunder the contract,
nevertheless the forfeiture of those amounts “were not
interfered with by the Courts. But, as we have already
nmentioned, we do not propose to go into those aspects . in the
case on hand. As nentioned earlier, the appellants never
raised any contention that the forfeiture of the anount
amounted to a penalty or that the anount forfeited is so
large that the forfeiture is bad in |aw Nor have they
raised any contention that the anpunt of deposit is so
unreasonable and therefore forfeiture of the entire anpunt
is not justified. The decision in Maula Bux's Case(1l) had
no occasion to consider the question of reasonabl eness or
ot herwi se of the earnest deposit being forfeited. Because
from the said judgnent it is clear that this Court did not
agree with the view of the High Court that the deposits
made, and which were under consideration, were paid as
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earnest noney. It is under those circunstances that this
Court proceeded to -consider the applicability of s. 74 of
the Contract Act.

M. Maheshwari has relied upon the decision of this Court in
Fateh Chand v. Bal ki shan Das(1) wherein, according to him
this

(1) [1970] 1 S.C.R 928. (2) (1964) 1
S.C.R 515.
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Court has held, wunder simlar circunstances, that the
stipulation wunder the conrtact regarding forfeiture of the
amount deposited is a stipulation by way of penal ty
attracting s. 74 of the Contract Act. On this assunption,
counsel urged that there is a duty, statutorily inposed upon
Courts by S. 74 of the Contract Act not to enforce the
penalty clause but only to award reasonable conpensation
Thi s aspect, he urges, has been totally mssed by tile Hi gh
Court.
W are inclined to accept this contention of the |[earned
counsel . " This Court had to consider, in the said decision
two questions : (i) Whether the —plaintiff therein was
entitled to forfeit a sumof Rs. 1,000 paid as earnest noney
on default conmtted by the buyer; and (ii) whether the
plaintiff was further entitled to forfeit the entire sum of
Rs. 24,000 paid 'by the buyer wunder the contract which
recogni sed such right. This Court held that the plaintiff
was entitled to forfeit the sumof Rs. 1,000 paid as earnest
noney, when default was committed by the buyer. But ,
regardi ng the second item of Rs. 24,000 this Court held that
the same cannot be treated as earnest and therefore the
rights of the parties would have to be adjudged under s. 74
of the Contract Act. In view of this conclusion the Court
further had to consider the relief that the plaintiff had to
get when breach of contract was committed by the buyer and,
in dealing with this question, it observed at p. 526
"Section 74 of the Indian Contract Act deals
with the neasure of ‘damages in two cl asses of
cases (i) where the contract nanes a'sumto be
paid in case of breach and (ii)  where the
contract contains any other stipulation by way
of penalty. W are in the present ~case not
concerned to decide whether —a covenant  of
forfeiture of deposit for due performance of a
conrtact falls within the first class. The
neasure of danages in the case of breach of a
stipulation by way of penalty is by s. 74
reasonabl e conpensation not exceeding t he
penalty stipulated for."
Again, at p. 528 it observed
“I'n our judgnent the expression 'the contract
contains any other stipulation ’by- way of
penalty’ conprehensively applies to every
covenant involving a penalty whether it is for
payment on breach of contract of noney  or
del i very of property in future, or for
forfeiture of right to noney or other property
already delivered. Duty not to enforce the
penalty clause but only to award reasonable
conpensati on is statutorily inposed upon
courts by s. 74. In all cases, therefore,
where there is
145
a stipulation in the nature of penalty for
forfeiture of an anmpbunt deposited pursuant to
the ternms of contract which expressly provides
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for forfeiture, the court has jurisdiction to

awar d such sum only as it consi ders
reasonable, but not exceeding the anmount
speci fied in the contract as liable to

forfeiture."

The Court further observed at p. 529

"There is no ground for holding that the
expr essi on 'contract contains any ot her
stipulation by way of penalty’ is linmted to
cases of stipulation in the nature of an
agreement to pay noney or deliver property on
breach and does not conprehend covenants.
under which anounts paid or property delivered
under the contract, which by the terns of the
contract expressly or by clear inplication are
liable to be forfeited.

Section 74 declares the lawas to liability
upon breach of contract where compensation is
by agreenent of the parties predetern ned, or
where there is a stipulation by way of
penalty. But the application of the enactnent
is not restricted to cases where the aggrieved

party clains relief as a plaintiff. | The
section does not confer a special benefit upon
any /party; it nmerely declares the law that

notwithstanding any term in the contract
predet erm ni ng danages or providing for for-
feiture of any property by way of penalty, the

court - will award to the party aggrieved only
reasonabl e conpensati on not ~exceeding the
amount nanmed or penalty stipulated. The

jurisdiction of the Court is not deter-m ned
by the accidental circunstance of the party in
default being a plaintiff or a defendant in a
suit. Use of the expression 'to receive from
the party who has broken the contract" does
not predicate that the jurisdiction of the
court to adjust ampounts which have been paid
by the party in default cannot be exercised in
deal i ng with the claim of the party
conpl ai ni ng of breach of contract."
This Court applied s. 74 of the Contract Act, and ultimately
fixed a particular amunt which the plaintiff would be
entitled to as reasonabl e conpensation in the circunstances.
M. Maheshwari pl aced considerable reliance on- the —above
extracts in support of his contention and urged that the
recitals regarding forfeiture of the ambunt of Rs. 2,50, 000
shows that the contract contains a stipulation by way of
penalty and therefore s.74 is attracted. It is not possible
to accept this contention. As we have al ready pointed out,
this Court, in the above deci sion,
146
recogni sed the principle that earnest noney can be
forfeited, but in dealing with the rest of the ampunt which
was not, admittedly, earnest noney, s.74 was appli ed. In
the case before us the entire anount, as evidenced by the
contract and as held by us earlier, is earnest noney and
therefore the above decision does not apply.
M. Maheshwari finally urged that s.64 of the Contract Act
may apply and he also relied on the decision of the Judicia
Conmittee in Mirlidhar Chatterjee v. International Film
Co.(1). On the basis of that ruling he urged that the
respondents are bound to restore the benefit that they have
obtained under the contract. |In our opinion there is no
scope for applying s.64 of the Contract Act and it follows
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that the decision of the Judicial Comrittee, referred to
above, and dealing with s.64 has no rel evance.

We have already pointed out that the appellants raised a
contention that they had been induced to enter into the
agreement on a msrepresentation made by the respondents
regarding the quantity of material available. [f the.
appel l ants had proceeded on that basis, then the contract
woul d have been voi dabl e at their instance under s.19 of the
Contract Act. But they have abandoned that plea and have
adnmitted that the breach of contract was committed by them
Hence s. 64 cannot be invoked by the appellants.

In this view, the second contention also fails.

In the result’, the appeal fails and is dismssed wth
costs.
V.P.S. Appeal dism ssed

(1) L. R 70 I.A, 35.
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