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The Judgrment of the Court was delivered by

HANSARI A, J.- Hooch tragedi es have been taking heavy toll of
human lives throughout the length and  breadth of the
country. This has been so for a h-sufficiently long period
by now, and it could be well said that practically every
year the liquor barons, in some part or the other of this
vast country -
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Bihar is a recent exanple - earn easy noney by ruining many
houses and maki ng nany persons destitute. Many |adies have
becorme wi dows and nmany chil dren orphans.

2. Here is a case in which the festive day of Onam 1982
br ought di saster to many famlies inasnmuch as t he
prosecution case is that 70 persons died after having
consunmed liquor fromthe shops and sub-shops ~which  were
catered by the firmnamed "Bee Vee Liquors" and 24 | ost
eyesi ght permanently, not to speak of many others who becamne
prey to lesser injuries. The joyous day of Onam (1-9-1982)
thus becanme a day of disaster for hundreds of famlies. The
magni tude of the calamty swng police into action who,
after close of investigation, charge-sheeted 10 persons for
of fences puni shabl e under Sections 120-B, 302, 272 and 328
read with Sections 107 and 109 of the Indian Penal Code, as
well as sone sections of the Kerala Abkari Act. At -one
stage, the Sessions Judge at Ernakul am di scharged the 4th
accused and franed charges against others excluding one
under Section 302. This was challenged before the Kerala
H gh Court which confirmed the discharge of the 4th accused
but directed the Sessions Judge to frame charge under

Section 302 also. 1In the trial which proceeded thereafter
the prosecution examned 324 wtnesses and proved 433
docunents. At the close of the trial, the Sessions Judge
acquitted Accused 5 to 8 and 10 of all the charges. |Insofar

as Accused 1 to 3 and 9 are concerned, they were also
acquitted of the offences under Section 302 of the Pena
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Code as well as under the Abkari Act, but were convicted
under Sections 120-B and 328 as well as Sections 107, 109
and 272 read with Section 34 of the Penal Code. Vari ous
sentences were awarded for these of fences.

3. The convicted accused filed appeals before the Kerala
Hi gh Court and the State chall enged the acquittal of all the
accused for the offence under Section 302 and the acquitta

of Accused 5 to 8 and 10 for all the offences. The High
Court heard all the appeals together and after a very
detail ed examination of the materials on record disnissed
the appeals of Accused 1 to 3 and 9. Insofar as the State’'s
appeal is concerned, the same was partly allowed by
convicting Accused 1 to 3, 9 and 10 under Section 326 read
with Sections 120-B, 107 and 109 and each of them was
sentenced to undergo rigorous inprisonnent for seven years.
The 10th accused was further convicted under Sections 120-B
and 328 read with Sections 107 and 109 as well as Section
272 read wth Sections 34, 107 and 109. For the offence
under Section 328, rigorous inprisonnent for six years and a
fine of " Rs 10,000 and for the offence under Section 272
ri gorous —inprisonment for six nonths and a fine of Rs 1000
were awarded, with the rider that the substantive terns of
i mprisonnment would run concurrently.

4. Accused 1 to 3 and 10 have filed these appeals with the
aid of Article 136. These appeal s were earlier heard by
a Bench of Kuldip Singh and | ate Yogeshwar Dayal, JJ., and
after hearing themat great |length the Bench felt that the
case of enhancenent exists; and so, rules of enhancenent

wer e ordered on 5-1-1994. Lear ned counsel for t he
appel l ants addressed us on the question of ~enhancement as
well. Insofar as Accused 9 is concerned, he had
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filed SLP (Crl) No. 1190 of 1990 which was dismissed on
31-7-1990. Review petition was al so di sm ssed on 28-8-1991

By an order dated 10-11-1994, he was, however, noticed by us
to show cause as to why sentence awarded to himby the  High
Court shoul d not be enhanced, having noted that the / maxi mum
sentence awarded to himwas rigorous inprisonnment for /' seven
years and all the sentences were or der ed to run
concurrently. Pursuant to the notice issued to this
accused, he filed his witten subm ssion and we heard Senior
Advocate Shri Jain also on the question of his acquittal  as
well, as nmentioned in our notice; so also on the question
whet her sentence awarded to himnerits enhancenent.

5. Let it first be seen whether the conviction as awarded by
the Hgh Court is sustainable. To decide this, what we
shall have to primarily see is whether the five accused
before wus had acted in concert in commtting ‘the offences
for which they have been held guilty by the H gh Court.
Before examining this aspect, it nay be stated as the High
Court also had not convicted any of the appellants under
Section 302 of the Penal Code and as there is no appeal to
this Court against the acquittal under Section 302, we are
not addressing ourselves, as it is not open to do so, to the
guestion whether the appellants were guilty under Section

302. We, therefore, propose to confine our discussion to
the conviction as awarded by the H gh Court.
6. The licence to vend liquor being in the nane of the

aforesaid firm (Bee Vee Liquors), it is apposite to nention
that in this firm which was started on 13-3-1980, initially
Accused 2 and 10 were partners, in which partnership eight
per sons i ncl udi ng Accused 1 and 3 wer e i nduct ed
subsequently. In the relevant year (1982-83) the |iquor
i cence had been obtained by the firmin the nane of Accused
1 and 2 along with wife of the first accused. Insofar as
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Accused 9 is concerned, he is an outsider and a chenmi st who
had, accordi ng to the prosecution, entered into a
conspi racy, inter alia, with the aforesaid accused
whi ch conspiracy ultimtely cul m nat ed in t he
aforesaid tragedy. For the sake of conpleteness, it may be
pointed out that though Accused 10 wthdrew from this
partnership sonetinme before the tragic occurrence
there is a finding based on materials on record that he
continued his relationship with the firm
7. The liquor having been supplied by the aforesaid firm
the principal argunment of the |earned counsel appearing for
the appellants is that the af oresai d accused cannot
be held guilty of any crimnal offence for the nm sdeed, even
if there be any, of the firminasnmuch as there cannot be any
vicarious liability ina case of the present nature. Shr
Nanbi ar appearing for the State has fairly stated that he is
not pressing, as- he cannot, the principle of vicarious
l[iability to fasten the guilt on the appellants. According
to the | earned counsel there is plethora of material on
record to show that the five accused naned above had acted
in concert _in-adulterating the liquor, consunption of which
was responsible for the deaths and | oss of eyesight, apart
from causing other injuries. Shri Nanbiar’s submission is
that the aforesaid partners of the firmwere those who were
in charge of the nanagenent and Accused 9 had entered into
conspiracy either individually
104
or collectively with them and as such, all the five accused
before wus are guilty of the offences for which they have
been convicted by the H gh Court. This result follows,
according to Shri Nanbiar, either because of the conspiracy
of the partners or because of the common intention on the
part of the partners. According to the counsel appearing
for the appellants, however, the nmere fact that Accused 1
2, 3 and 10 were in active managenent of the firm (which
they dispute) would not be sufficient, in the absence of any
evidence relating to conspiracy, to hold themguilty of the
of fences in question
8. Let it first be seen whether fromthe evidence as |ed
in the case the conclusion arrived at by the H gh Court that
the four aforesaid accused were in active nanagenent of the
firmsuffers fromany infirmty.
9. Thi s aspect of the case presents no probleminsofar as
Accused 1, 2 and 3 are concerned inasnuch as even licence to
vend liquor by the firmstands in the name of Accused 1 and
2 and as to Accused 3 there is enough evidence to show that
he was taking active part in the managenent. This question
is really relevant qua Accused 10. As regards him the Hi gh
Court has nentioned about the following circunmstances to
show that despite his withdrawal fromthe firmof Bee Vee
Li quors before the occurrence, he continued to take active
part in the nanagenent:

(i) operation of bank account up to 31-9-

1982 (paras 105 and 110 of the judgnent);

(ii) the continued user of the jeep bel onging

to this accused by the firmof Bee Vee Liquors

(para 109);

(iii) dealing with all labour problens and

service conditions of the enployees of the

firm(para 111);

(iv) joint nanagenent of the firmat hand and

VWpeen Liquor, in which this accused was

adnmttedly taking | eading part, treating them

as sister concerns (para 111);

(v) conti nuous noney transactions between
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Bee Vee Liquors and Cochin Wnes, another firm

of this accused (para 112); and

(vi) overdraft applications nade by this

accused along with accused 2 on behal f Bee Vee

Liquors in May 1982 (para 114).
10. The aforesaid circunstances do not |eave any manner of
doubt in our mnd that Accused 10 was taking active part in
the nmanagenent. The submi ssion of Shri Sanyal that this
accused was a financier only and was | ooking after financia
matters cannot be accepted inasnuch as he was even taking
care of I|abour problens and service conditions of the
enpl oyees of the firm
11. In the aforesaid prenises, we have no hesitation in
agreeing wth the conclusion arrived at by the H gh Court
that all the four appellants were taking active part in the
managenment of the firm Shri. Sanyal contends that this by
itself is not sufficient-to hold this accused guilty of the
offences in question in the absence of any satisfactory
proof relating to conspiracy, as

105
observed by the Hi gh Court itself in paragraph 122 of the
j udgrent . The perusal of the judgnment shows that after

taking this view, the High Court analysed the evidence
(direct or «circunstantial) to find out whether there was
conspiracy between the parties and it ultimately concluded
i n paragraph 145 that' there was a conspiracy.

12.1n coning to this conclusion, the H gh Court principally
relied on the evidence of PW 38, 39, 42, 278 and 281. Shr

Sanyal has strenuously contended that evidence of these
wi t nesses does not support the conclusion arrived at by the
Hi gh Court. We shall advert to this submissionlater. Let
it be first stated that according to us no proof of
conspiracy as such between the four appellants was 'strictly
necessary inasnmuch as they being partners had clear notive
to derive wongful gain from adulteration which was
undertaken on behalf of the firm--to conmt the offences.
The High Court has dealt with this aspect in paragraph 102.
The venture undertaken has been described as "huge profit
maki ng" by the H gh Court and it has rightly said that
wi t hout the know edge, consent and connivance of the persons
in the managenment of the firmsuch a venture would not have
mat eri al i sed.

13. W nmay gi ve sone idea about the magnitude of the .illega

act which was undertaken. The brain behind this sordid
drama was Accused 9. He was doi ng business at Thrippunithura
under the nanme of "Atlas Chemicals" and was dealing in

varni sh and paints. He purchased 23 barrels ~of rmethyl
al cohol from Rekha Chem cal s at Bangal ore under ' fictitious
nane "Synthetic Poly Hydride Thinner". Prosecution case is

that he entered in conspiracy with other appellants on or
about 18-8-1982 for the supply of 23 barrels of nethyl
al cohol to be nmixed with arrack and water for distribution
to the consuners. He gave formula as per Exh. P-359. It
would be of sone interest to note the contents of  this
exhi bit read as bel ow

“I'tem Sprt Wat er Arrack Tot al %

1 20 + 40 + 140 = 200 10%

2 25 + 50 + 125 = 200 12. 5%
3 30 + 60 + 110 = 200 15%
No. 1 can usually be used daily. Taste and kick wll Dbe
alright.

No. 2 may be used only if necessary.

No. 3 may be used only if essential. |Its taste has to be
tested specially. 1t shall not exceed 15% for any reason

Sprt- 25 lit. In this proportion pour in a drum




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

Wat er - 50 lit. mix and pack after one hour. Taste
Arrack- 125/200 lit.kick etc., will be alright."
14. Though the aforesaid exhibit speaks about "Sprt*"

because of which a contention has been advanced on behal f of
the appellants that what was ultimtely mxed wth arrack
was spirit (to be nore particular, rectified spirit), the
sanme is belied by the several vouchers which were seized by
the Investigating Oficer, PW324, fromthe office of the

firm These vouchers contain the nane of 'SP . What  was
i ndeed supplied was not spirit but
106

met hyl al cohol as would appear from the report of the
Chemical Exam ner brought on record. Sanples which were
sent for examnation revealed that some of the barrels
cont ai ned nethyl al cohol” ranging from67.83% up to 96.4% In
the house of Accused 9, three |oaded barrels were found
whi ch cont ai ned net hyl al cohol-from 88.36% up to 95.5% It
is not  disputed that methyl alcohol is virtually poison

The quanti'ty supplied by Accused 9 was about 20,000 litres,
the price of which per litre was 50 naye paise. As per the
aforenoted fornmula, in total quantity of 200 litres of
liquor, spirit was to be 25 1itres, water 50 |litres and
arrack 125 litres as per ltem 2. (The conbinati on would be
different if the preparation was to be prepared according to

Iltem 1 or Item3.) Thi's shows the magnitude of the illega
gai n ained at inasmuch as 50 naye pai se stuff was passed on
as |iquor which nust have been sold at a price nmany tines
nor e. The greed for huge noney is thus wit large in the

abom nabl e pl anni ng.

15. Anot her aspect of the case nmakes the crimnality
appar ent . The firmhad lifted only 3200 Iitres of arrack
from 1-8-1992 up to 2-9-1982 as against the sanctioned
quantity of 5000 Ilitres, but during this period it
distributed 19,492.05 litres through various shops and sub-
shops. The additional quantity of nobre than 16,000 litres
constituted either water or methyl alcohol. [If the firmwas
only Kkeen to supply nore arrack during the festival season
for which permssion was sought, it would have ‘at /| east
lifted the full quantity of arrack sanctioned to it but it
did not; instead, it went for adulteration, and that too
with such a poi sonous material which ultimately resulted in
70 consumers dying, 24 |losing eyesight permanently and nany
others suffering mnor injuries.

16. Not hing nore than the above is required to hold that
the liquor barons were out to earn profit-at the cost of
human |ives. The nmagnitude of profit ainmed at fully
satisfies us that there was nmeeting of mnd insofar as the
persons in the nmanagement of the firm are concerned to
undertake the highly illegal act. As, however, the /High
Court has gone into the question of conspiracy -and has
relied on evidence of aforesaid PW to conclude that there
was a conspiracy between the aforesaid persons, let the
contention of Shri Sanyal noted above be dealt with now

17. The Hi gh Court having dealt with the evidence of these
wi tnesses at sone length fromparas 138 to 144, we do not
propose to note what these witnesses had stated. I nst ead,
we would deal with the criticismadvanced by Shri  Sanyal.
The main attack of Shri Sanyal is about om ssion of the nane
of Accused 10 by these wi tnesses when they were questioned
during investigation. Not that all the wtnesses had
omitted to nane this accused, because PW39, who was an
enpl oyee of a shop for 12 years, had named this accused, so
had PW278. As regards those wi tnesses who had omtted to
nane, the H gh Court has given cogent reason as to why
despite om ssion found in their statements as recorded by PW
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324 (the Investigating Oficer) their evidence should be
accept ed. Not only this the H gh Court has dealt with the
reasons given by the trial court for disbelieving these
Wi t nesses and
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has adequately met the reasons. W do not propose to
traverse this ground over again as we are fully satisfied
about this part of Hi gh Court’s judgnent.

18. As, however, Shri Sanyal has taken pains to highlight
the om ssion by someof the wi tnesses in namng Accused

10 during investigation, we proposeto say a few words
regarding this subm ssion. A perusal of the judgnentof

the Hi gh Court ||eaves no manner of doubt that the
i nvestigating agency had made all efforts to shield Accused
10; nmay be because of the political clout or any other
reason. Thi s woul d be apparent front the fact that though
this accused was being shown as absconding by the police, he
was in constant touch wth the police and was having
neetings ‘with the police who advised himnot to surrender
because 'if- he did so he ran the risk of his anticipatory
bail being rejected. Not only this, the Hgh Court has
stated in paragraph 190 that the police was giving secret
information to this accused and ultimately they went in for
a "thrilling arrest” at the cost of huge expenditure to the
State, as after giving out that this accused is absconding,
his photos were published in newspapers offering reward,
which drama ultimately ended at Delhi. It would be a
fitting finale that the l|ast act of the judicial exercise as
regards of this accused al so ends at Del hi.

19.1t is because of the aforesaid that the High Court did
not feel inclined to place nuch reliance on the  om ssions,
because where the investigation is partisan and wants to
shi el d sonebody, the statenents of witnesses exam ned during
investigation involving the person concerned would be
mani pul ated. The Hi gh Court, therefore, in some cases even
perused the police diary and was satisfied that the
all egation of the onmission was not correct. My we point
out that Section 172(2) of the Code of Crinminal “Procedure
permts any crimnal court to send for police diaries 'and to
use themto aid it in any enquiry or trial. Much ~ cannot ,
therefore, be allowed to be made about omni ssion of the nane
of this accused in the statenent of sone of the aforesaid
PW as recorded by the Investigating Oficer.

20. The aforesaid is all that is required to be said to
deal with the contentions advanced by Shri Sanyal” on _behal f
of Accused 10 when appeal was being heard in court, In the
witten subm ssions filed subsequently, what has been done
is primarily to reiterate the points urged in open court by
citing sone decisions to support the contentions.. The cases
referred relate to | egal propositions as to when conviction
can be founded on circunstantial evidence, when can
vicarious liability be fastened in a crimnal matter, when
can order of acquittal be set aside by an appellate court
and when can conspiracy be held as established. W do not
think it necessary to deal with the referred decisions, as
the view we have taken is based on facts before us and the
conclusions arrived at by us do not nilitate against any
| egal proposition propounded in the decisions. My we state
that the doctrine of vicarious liability was not pressed
into service by Shri Nanbiar hinself; and so, we have pl aced
no reliance on the sane to uphold the conviction of this
appel lant or, for that matter, any other appellant. As to
the Hgh Court setting aside the order of acquittal of
Accused 10, the above-noted discussion shows that it had
done so for good and cogent reasons; and what is nore, it
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did so
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after apprising itself of the reasons given by the tria
court in disbelieving the witnesses in question, and it duly

met the flaws pointed out. As regards circunmstantia
evidence, it is clear that those brought on record have duly
and sufficiently linked this accused with the offence in

guestion. The chain is conplete to fasten him As to when
conspiracy can be taken as established, it has been accepted
in the decisions relied on by Shri Sanyal, that there can
hardly be direct evidence on this, for the sinple reason
that conspiracies are not hatched in open; by their very
nature they are secretly planned; and so, lack of direct
evidence relating to conspiracy by this accused has no
significance.

21. Insofar as other appellants are concerned, not much is
required to be said by us in view of the concurrent findings
of the trial ~court” and the H gh Court about their
i nvol venent. ~As, however, Shri- Lalit appearing for Accused
1 made efforts, and sincere efforts at that, to persuade us
to disagree with the finding relating to this accused being
hand in glove with others, let us deal with the subm ssions
of Shri Lalit. He contends that there is nothing to show
about this accused being a conspirator inasmuch as in the
neeting which had been taken place on or  about 18-8-1982
with Accused 9 this accused was not present. This 1is not
mat eri al because conspiracy can be proved even by
circunstantial evidence; and it isreally this type of
evi dence which is normally available to prove  conspiracy.
The further subm ssion of Shri Lalit is that the only work
entrusted to this accused relating to the partnership
busi ness was to ook after matters with-the Government. The

financial control was with Accused 2 and 10 and ‘all the
recoveries were made at the instance of ‘Accused 3, 'states
Shri  Lalit. These facts do not mlitate against the

conclusion arrived at by the courts below that this  accused
was thick and thin with others. (The H gh Court has sumred
up its views qua himin paragraph 185 of the judgnent.
Anong the facts nentioned is that it was he who was one of
the bidders for 1982-83 and it was he who had applied for
perm ssion for keeping arrack shops open till night in the
festival season from 3-8-1982 to 16-8-1982 and from 13-8-
1982 to 5-9-1982.

22. As regards Accused 2, Shri Nair refers us to the
grounds taken in Crinminal Appeals Nos. 563-64 of 1990 filed
by him which are frompages 127 to 132. W have gone
through these grounds and these are on the question as to
when on the basis of circunstantial evidence a person can be
found guilty. These grounds al so say that there can be no

vicarious liability in a case of the present nature.
Sonet hi ng has been said about the evidence of PW < 260 and
322, who had done the chemical exam nation. These have

nothing to do wth crimnality or involvermrent of  this
accused. Qua Accused 3, Shri Anam has only urged that  what
had been purchased by himwas rectified spirit and not
net hyl al cohol . The least said the better about this
submi ssion, as it is wholly mnisconceived, which is apparent
from what we have noted above about recoveries nmade and
their conposition as found on chem cal anal ysis.
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23. W, therefore, conclude by stating that we find no
infirmty in the conclusion arrived at by the H gh Court
regardi ng the active participation of the four appellants in
t he despi cabl e act undertaken by them

24. \What is required to be seen further is whether the
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conviction of these appellants under Sections 326, 328 and
272 is tenable or not. So far as Section 272 is concerned,
there is no dispute because apparently there was Iteration.
The |earned counsel for the appellants have taken pains to
convince us that no offence under Section 326 specially was
conmmitted. Though some subm ssions had been advanced about
non-applicability of Section 328 also, it is apparent that
if we would be satisfied about applicability of Section 326,
Section 328 woul d apply proprio vigore.
25. According to Shri Sanyal, mischief of Section 326 would
not be attracted for two reasons. First, the appellants had
not caused any hurt ,voluntarily’. Secondly the  hurt
caused, in any case, was not ’'grievous’.
26. To sustain the first subm ssion, Shri Sanyal refers us to
the definition of 'voluntarily’ as given in Section 39 of
the Penal Code which, inter alia, says that a person is said
to cause an effect voluntarily when he knew or had reason to
believe to be likely to cause it. Learned counsel contends
that the accused persons had no know edge that the effect of
the consunption of the adulterated Iliquor would be so
injurious-as it proved to be. ~This subm ssion cannot be
accept ed because the af oresaid know edge can well be inputed
for two reasons. First, under the Kerala Abkari Act no
m xture at all with theliquor as supplied to the firm was
perm ssible. This/legal position is not disputed before us.
In view of this, the acceptance of the fornula given by A9
in mxing ’'spirit’ or water with arrack was itself an
illegal act. Secondly, in the present case what was nixed
was not 'spirit’ but, ‘as al ready noted, poisonous substance,
as is methyl alcohol.  The percentage of nethyl found in the
liquor supplied by the firmbeing what was found to be, it
has to be held that the persons responsible for mxing had
the know edge that consunption of the liquor was likely to
cause very serious adverse effects.” The contention that al
the consumers were not adversely affected cannot water  down
the mens rea required to bring home-the guilt under & Section
326.
27. The next submi ssion of Shri Sanyal for non-applicability
of Section 326 is that the hurt caused was not grievous. To
satisfy wus in this regard, our attention is invited to the
definition of "grievous hurt" as given in Section 320,
according to which the follow ng kinds of —hurt only are
desi gnated as grievous:

First: Emascul ati on.

Secondl y: Permanent privation of the sight of

ei t her eye.

Thirdly: Per manent privation of the hearing

of either ear.

Fourthly: Privation of any nenber or joint.

Fifthly: Destruction or permanent inpairing

of the powers of any

menber or joint.

Si xthly: Per manent di sfiguration of the head
or face.
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Seventhly: Fracture or dislocation of a bone
or tooth.

Ei ghthly: Any hurt which endangers life or
whi ch causes the

sufferer to be during the space of twenty days
in severe bodily pain, or unable to follow his
ordi nary pursuits.

28. Shri Sanyal urges that for a hurt to be
' grievous’ the same nust be one whi ch
endangers life. The background of making this
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submission is that the High Court took the
view that the accused had no know edge that
the adulteration caused by them woul d endanger
life because of which the accused persons were
not convi cted under Section 302. According to
us, the High Court was not correct in arriving
at this finding; but as there is no appeal by
the State against acquittal of the appellants
under Section 302, we would, instead of
reversing this finding of the H gh Court,
proceed to exam ne the submssion of Shri
Sanyal that the brewin question did not
endanger |ife.

29. Thi s subm ssion does not st and a
nmonment’ s _scrutiny inasnmuch as the requirenent
of endangering life nentioned in cl ause
Ei ghthly cannot be read in other clauses. To
us, this is so apparent that we really did not
expect a submission of this nature from a
seni or counsel . Shri Sanyal , however,
persi sted and sought to press into service the
observati on nade by a Full Bench of the Bonbay
H gh Court in CGovt. of Bonmbay v. Abdul Wahabl

That observation is:

"The | ine between cul pable hom cide not
amounting to nurder and grievous hurt is a
very thin and subtle one. ~In the one case the

injuries nust be such as are likely to cause

deat h; in the other, the injuries must be such

as endanger life:. ...
This has to be read in the context in which it was nmade; and
the same was that the jury in that case had returned a
unani mus verdict of the accused not being gquilty of
cul pable homicide not amounting to nurder, but only of
grievous hurt. A contention was advanced by the 'State
before the H gh Court that as injuries in question were such
whi ch endangered life, the guilt (of cul pable homcide not
amounting to murder was brought home. As, for this offence
the injuries must be such as are "likely to cause death",
the Full Bench drew attention to the difference in between
the two. The same cannot, therefore, be read to nean that
for a hurt to be designated as ’'grievous the same nust be
such whi ch endangers life. |In the present case, as many as
24 persons having | ost their eyesight pernanently, the hurt
in question has to be regarded as 'grievous’ because of what
has been stated in clause Secondly of Section 320.
30. The two subm ssions advanced by Shri Sanyal =~ for non-
applicability of Section 326 to the facts of ~ the present
case being not tenable, we uphold the conviction of the five
accused before us wunder Section 326. This being the
position, nothing further is required to be stated regarding
the guilt under Section 328, because it cannot be urged, as
was faintly sought to be done, that the present was ' not a

case where the accused persons had ’caused |iquor
1 (1945) 47 Bom LR 998, 1003: AIR 1946 Bom 38
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to be taken by the affected persons. W have said so as it
was the liquor supplied by the firmto the shops and sub-
shops whi ch was consumed; and so, it has to be held that the
consunmers were nade to take the |iquor supplied by the firm
QO her requirenents of Section 328 being present, t he
convi ction under Section 328 too was rightful.

COVPETENCY TO | SSUE THE RULE OF ENHANCEMENT

31. Having cone to the conclusion that the H gh Court was
right in convicting the appellants under various sections of
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law noted above, it is required to be seen whether the
sentences as awarded are appropriate on the facts of the
case. When these appeal s were being heard earlier, it was

felt that the sentence as awarded needs to be enhanced.
Being of this tentative view, by an order dated 5-1-1994 a
suo notu notice was issued asking to appellants for show
cause as to why the sentence should not be enhanced.
Similar notice was issued to A-9 on 10-11-1994.

32. As a point has been taken that this Court |acked
conpetence to issue the notices, the same needs to be
examined first; and we propose to do so in sone detail as
there does not appear to be any direct decision of this
Court on this point.

33. Shri Lalit has mainly addressed us on this aspect.
Though at one stage the |l earned counsel took a stand that an
appel | ate court seized w th appeal against conviction has no
power to suo notu issue rule. of enhancenent under the
provisions of the new Code of Crimnal Procedure, as
di stingui shed fromthe provisions which found place under
the old' Code, this point was not pursued, after the
attention of the | earned counsel was drawn to the judgment
rendered in Rengta Maj hi-v. State of Assan? in which one of
us (Hansaria, J.) speaking for a Bench of the Gauhati High
Court held that even -under the new Code of Crimnal
Procedure the power for issuing a suo nmotu rule of
enhancenent exits. That decision is based on certain
judgrments of this Court noted therein. ~Shri -Lalit conceded
that in view of what has been stated in Rengta Mjhi case2,
the High Courts do have this power even under the new Code
of Crimnal Procedure. Learned counsel, however, urges that
the sane power would not be available to this Court as this
Court is not exercising any power conferred  or ‘avail able
under the Code, but under Article 136, which, according to
Shri  Lalit, has conferred a limted jurisdiction and is
confined to the exam nation of legality or otherw se of the
j udgrment under appeal

34. Shri Nanbiar does not agree with this subm ssion

According to him the power conferred on this ‘Court by
Article 136 is of wide anplitude and is plenary. Lear ned
counsel also submits that the power of -an appellate court is
normal |y coextensive with that of the |ower court; and so,
if the High Court in a case of the present nature coul d have
issued the rule of enhancenment, such a power would be
available to this Court, when it hears appeal from the
judgrment of the High Court. The final contention in this
regard is that, in any case, Article 142 of the Constitution
woul d be avail abl e for the purpose

2 (1988) 1 Gau LR 481
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at hand, if this Court were to be of the viewthat” to do
conplete justice the sentence needs to be enhanced.

35. As Shri Lalit has conceded, and rightly, that ‘despite
lack of appeal by the State relating to the quantum of the
sentence, a High Court is conpetent, while hearing appea

agai nst conviction, to issue rule of enhancenent even under
the new Code, we woul d have thought that to deny such a
power to this Court, which is higher in hierarchy, would be
i nconmpatible wth the well-accepted judicial principle, as
normally it should be within the conpetence of an appellate
court to do what the subordinate court could do. W may
nmention here that though Shri Lalit took the right stand
that nonfiling of appeal by the State on the question of
sentence is not material, a contention has been advanced in
the witten submission filed on 22-11-1994 on behal f of A-
[Othat this Court will not (neaning cannot) interfere wth
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the question of sentence in the absence of appeal by the
State Governnment. (See page 21.) In support of this
submi ssi on reference has been nade to two decisions: Satbir
v. State of Haryana3 and State of Mysore v. C. N Vijendra
Rao4. A perusal of these decisions shows that they have not
dealt with this aspect at all

36. The aforesaid view of ours on the question of power of
an appellate court receives sone support from what was
stated by a Constitution Bench in Nagendra Nath Bora v.
Commr of Hills Division5. It was held there that the powers
which were available to appellate authorities under the
Eastern Bengal and Assam Exci se Act were coextensive wth
the powers of the primary authorities. In comng to this
concl usi on, what was observed by another Constitution Bench
in Ebrahim Aboobakar ~v. Custodian GCeneral of Evacuee
Property6 was also noted. In that case this Court was
concerned with the extent of the power of the tribunal which
had been constituted to hear the appeals; and after noting
the terns of constitution of tribunal it was observed that
like all ‘courts of appeal exercising general jurisdiction in
civil cases, the tribunal had been constituted as appellate
court in words of wi dest anplitude and the |egislature had
not limted its jurisdiction by providing that such exercise
will depend on the existence of any particular state of
facts.

37. Wat was held in the aforesaid two Constitution Bench
decisions would indicate that where an appellate authority
is conferred with power, wthout hedging the sane with any
restriction, the sane has to be regarded as one of wi dest
anplitude and the power of such an appellate authority would

be coextensive wth that of the |ower authority. It is
apparent that the appellate power available to this Court
under Article 136 is not circumscribed by any limitation

We are, therefore, inclined to think that being a court to
whom appeals lie fromthe judgments of the H gh Court, it

3 (1981) 4 SCC 508: 1981 SCC (Cri) 860

4 (1976) 1 SCC 286: 1976 SCC (L&S) 49: (1976) 2 SCR'321

5 AIR 1958 SC 398: 1958 SCR 1240

6 AIR 1952 SC 319: 1952 SCR 696
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woul d have the sanme power which is available to a High
Court; and in exercise of such a power the rule of
enhancenent coul d have been issued.

38. We do not, however, propose to uphold the legality  of
the rule issued on the aforesaid ground inasnuch as there
can be really no dispute that the power given by Article 136
is plenary in nature. This has been the view of this Court
for about four decades by now inasmuch as such a vista was
first opened by a Constitution Bench in Durga Shankar =~ Mehta
v. Thakur Raghuraj Singh7 by stating that power given by
Article 136 is worded in the widest terns possible and it
vests in the Suprene Court "a plenary jurisdiction" and is
in the nature of special or residuary power exercisable
outside the purview of the ordinary law in cases where the
needs of justice demand interference. Durga Shankar case7
was relied by a Division Bench in Arunachalam v. P.S R
Sadhanant hanB i n whi ch a doubt havi ng been rai sed about the
conpetence of a private party, as distinguished from the
State, to invoke jurisdiction under Article 136 against a
judgrment of acquittal by the H gh Court, it was observed
that there was no substance in the doubt inasnmuch as the
appel l ate power vested wunder Article 136 is not to be
conf used with ordinary appellate power exerci sed by
appel late courts and the sane is plenary.

39. Shri Nambiar has also brought to our notice the
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Constitution Bench decision in Union Carbide Corpn. v. Union
of India9 in which it was observed in para 58 that Article
136 vests in this Court a plenary jurisdiction and the power
so conferred can be exercised in spite of the linmtations
under the specific provisions for appeal contained in the
Constitution or other |aws, which power could be exercised
in cases where the needs of justice denmand interference.
The Constitution Bench further stated in paragraph 62 that
the plenitude of the powers of the Apex Court is intended to
be coextensive in each case with the needs of justice and to
neeting any exi gency. The subm ssion of Shri Lalit that the
power conferred by Article 136 is one of [imted
jurisdiction is, therefore, untenable; it has no nerit.
40. What is contained in Article 142 would in any case
provide sufficient power to this Court to pass an order like
one at hand, if this Court were to be of the viewthat the
same is necessary for doing conplete justice. The
contention of Shri Lalit, however, is that despite what 1is
stated. in Article 142 issuance of a suo motu rule for
enhancenent~ would not be permi ssi ble because that would be
violative of Article 21 inasnuch as it would be wunfair to
the appellant who, having come to this Court for seeking
relief, would face peril in case the sentence cones to be
enhanced after upholding the conviction. The | ear ned
counsel urges that 'Article 21 would not permt this as that
would be a procedure not nandated by law. - In support of
this contention, ' sone assistance is sought to be derived
fromwhat was stated by
7 (1955) 1 SCR 267: AR 1954 SC 520
8 (1979) 2 SCC 297 : 1979 SCC(Cri) 454
9 (1991) 4 SCC 584
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a seven-Judge Bench in AR Antulay vi R S.” NayaklO'in which
the direction given by a five-Judge Bench in its  first
judgrment in AR Antulay v. R S’ NayaklO transferring the
cases to High Court was held to beviolative of Article 21
as the larger Bench felt that because of the order in
guestion the appellant would be tried by a procedure not
mandated by law. Wat was stated by the seven-Judge Bench
has no rel evance, because if a H gh Court canissue a rule
of enhancenent, as fairly conceded by Shri Lalit, the power
of issuing rule of enhancement cannot be said to be one  not
mandat ed by | aw.
41. The further submi ssion that power to enhance the sentence
has to be specifically conferred in case ~of the present
nature has no legs to stand i nasmuch as the Code of Crinina
Procedure has not conferred such a power on High Court when
it is seized with an appeal agai nst conviction, This is
apparent from Section 386 of the Code, which has  been
referred by Shri Lalit in this context, as the sane gets
attracted when a High Court exercises its revisional @ power
under Section 401, which power enables a H gh Court, ‘as per
Rengta Maj hi 2, to issue a rule of enhancenent. |n an appea
from conviction, the appellate court may do any of the
following as per Section 386 (b)-
(i) reverse the finding and sentence and
acquit or discharge the accused, or order him
to be retried by a Court of conpet ent
jurisdiction subordinate to such Appellate
Court or commtted for trial, or
(ii) alter the finding, rmaintaining t he
sent ence, or
(iii) with or without altering the finding,
alter the nature or the extent, or the nature
and extent, of the sentence, but not so as to
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enhance the sane.

(enphasi s ours)
So, the submission that power to enhance sentence has to be
specifically conferred before such a rule can be issued
cannot be accept ed.
42. This being the position, we entertain no doubt that
this Court has power in an appropriate case to issue suo
motu rule of enhancement. A contention has, however, been
advanced by Shri Lalit that this Court had denied such a
power to it in some of the decisions. Learned counsel first
refers in this context to Naresh v. State of U P 11 and
brings to our notice what was stated in para 2. In that case
what had happened was that the H gh Court altered the
conviction of the appellant fromunder Section 302 |IPC to
Section 304 (Part 1).  The convicted accused appealed to
this Court, but there was no appeal by the State from
acquittal under Section 302. It was, therefore, observed in
para 2 that nothing could be done about the acquittal under
Section 302, thoughthis Court felt greatly concerned about
the grievous error conmitted by the H gh Court. Thi s
j udgrment had thus not dealt with the power of enhancenent of
sent ence.
10 (1988) 2 SCC 602: 1988 SCC (Cri) 372: AIR 1988 SC 1531
11 (1981) 3 SCC 74: /1981 SCC (Cri) 631 : AR 1981 SC 1385
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43. The next decision to be pressed in service was rendered
in Suraj Bhan v. OmPrakashl2. |In that case the injured
cane to this Court who had approached the H gh Court in
revision for enhancenent of the sentence. The H gh Court
had been approached by the accused also against hi s
conviction and sentence. The Hi gh Court reduced the
sentence to the period al ready undergone agai nst which the
State did not prefer any appeal. The injured, however, made
an application to the High Court for a certificate  which
having been refused he obtained special Ileave from this
Court. On these facts it was observed in para 10 that in
the absence of an appeal against (the judgnent of the High
Court in the crimnal appeal filed by the accused that
judgrment had becone final and the sentence could not be
enhanced. The passing observationin para 11 that  nothing
could be done as regards the sentence cannot be taken to be
a decision that power of enhancement is not available to
this Court. The judgnent in State of Msore v. CN
Vijendra Rao4 which is the last to be referred by Shri Lalit
to support this contention has no rel evance, as it ~dealt
with a different point altogether.
44. |f passing observation has to be borne in .mnd, what
was recently stated in Narayanamma (Kum) v, State of
Karnatakal3 is nore to the point inasmuch as it was stated
in para 6 that though the sentence of 3 years’ _rigorous
i mprisonnent for the crinme of rape was i nadequate, it did
not wi sh to enhance the sane "at this point of time".
45, On the basis of what has been stated above, we
entertain no doubt that it was within the conpetence of this
Court to have issued the rules of enhancenent. Let it —now
be exam ned whether the sentences as awarded nerit to be
enhanced.
46. Let it now be seen whether the sentences on the
appellants nerit need to be enhanced. On this aspect,
according to us, there cannot be tw opinions, as the
appel lants by their nefarious activity, pronpted only by
lust for noney, sold such a brew which contained even a
poi sonous substance. And see the enormity of consequences:
70 deaths and 24 |losing their eyesight permanently. What
can be nore shocking to the conscience? |If greed for noney
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nmakes peopl e so unconsci onabl e, so unconcerned w th hunman
happi ness and nakes t hem behave |ike devils and to destroy
human lives, they have to be dealt wth appropriately,
sternly and with a steel heart not yielding to any plea of
softness on any ground, not relenting to discharge the
onerous duty which falls on a court in such cases. The need
to rise to the occasi on becones great and inperative when it
is noted that |iquor barons have long been playing wth

destinies of many with inmpunity for one reason or t he
other, which has encouraged themto indulge in such an
activity wthout fear of Jlaw haunting them This is

abundantly clear from deaths due to consunption of spurious
liquor in different parts of the country. This has becone
al nost a regular feature and hooch tragedy has been taking
heavy toll of human lives alnpbst every year in one part or
the other of this vast

12 (1976) 1 SCC 886: 1976 SCC (Cri) 208

13 (1994) 5 SCC 728 : 1994 SCC (Cri) 1573
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country. To nention about such recent tragedies, it was
Gujarat which saw this disaster in-1991 in a big way; it
fell on Cuttack in 1992 to see |loss of nore than 100 i ves;

and very recently this tragic drama was enacted in Patna,
where too about 100 persons became victims.

47. So, retribution itself demands enhancement. Deterrence
| ends further support to the demand.” Let us all strive
to check such atrocious acts. W would be i ndeed failing
in our duty if we were not to do so. And the | east we can
do in the cases at hand is to see that the maxi mum sentence
vi sual i sed by our lawnakersis awarded to all the
appel | ants before us. There can hardly be nore  appropriate
occasion than the one at hand to award the naxi num sentence.
48. So far as the A9 is concerned, we have on record his
witten submission stating that he had been released from
the Central Prison, Trivandrumon 15-6-1994 after having
undergone the whole term of punishnent. He has  further
stated that he being an old man aged 72 years and absolutely
deaf and being also financially very weak-, his puni shnent
may not be enhanced. Being not represented by any counsel
we thought it appropriate to provide himlegal aid, to which
effect we requested the Suprenme Court Legal Aid Society to
appoi nt a counsel for him Shri R K Jain, Senior Advocate
appeared accordingly. W have heard him

49. W acquainted Shri Jain with what had been stated by us
whil e i ssuing enhancement notice and the sane being that it
woul d be open to this accused even to urge that  he is
entitled to acquittal. Shri Jain submitted that on the face
of dismssal of the special |eave petition filed by this
accused, followed by dismssal of the review petition, he is
not in a positionto urge that the conviction of/ this
accused was not justified. The |earned counsel, ~ however,
urged that keeping in viewthe old age of this accused and
his financially weak position, because of which even before
the trial court as well as in the H gh Court he was given
| egal aid, we may not enhance the sentence. H's deafness is
al so brought to our noti ce.

50. We have duly considered the aforesaid subm ssions of
Shri Jain. As to the advanced age we woul d say though this
is a mtigating circunstance, there exists an aggravating
circunstance as well the sanme being that it was this accused
who was the prinme nover, as would be apparent fromthe facts
not ed above and as pointed out by the High Court in para 157
of the judgment. Thus the age factor has been neutralised
by the active role played by this accused in the conspiracy.
As regards financial weakness of the accused which required
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providing of legal aid in the courts below, the same cannot
be said to have in any way prejudiced himinasnuch as his
case was adequately taken care of by the other accused who
were well defended by emnent | awyers. Further, the accused
has now got assistance of Senior Counsel l|ike Shri Jain who
is known for his legal acunen. Insofar as deafness is
concerned, that is not relevant for the purpose at hand.

51. Because of the above, we have not felt inclined to
treat this accused differently from others. | ndeed,
treating himdifferently would result in a sort
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of discrimnation, which was one of the subm ssions advanced
by Shri Sanyal appearing for Accused 10. This subni ssion
does have nerit inasnuch as the role played by Accused 9 was
in no way less, really it was nore, than other accused qua
whom we are satisfied that a case of enhancenent has been
made out.

52. For the aforesaid reasons, we are of the view that the
sentence /of this ~accused also has to be enhanced. e,
therefore, ~enhance the sentence of ‘all the appellants and
Accused 9, named, Ramavarma Thirunulpad, for their offence
under Section 326 to inprisonnent for life. In view of
this, we are not interfering with sentences awarded to them
for other offences.

53. For the reasons aforesaid, all 'the appeals stand
di smssed and rules of enhancerment stand disposed of by
enhanci ng sentences as ordered above.  The appellants shal
surrender the bail ‘bonds and undergo the sentence as awarded
by us. The trial court is directed to issue warrants to
arrest all the appellants ~and Accused 9, Ramavar ma
Thi rumul pad. The District Mgistrate and Superintendent of
Police concerned are directed to execute the warrants.
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