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ACT:

Constitution of India, 1950: Article 32--Tortious acts
of enpl oyees- Responsi hility of State--Death of person due to
beating by police official--State directed to pay conpensa-
tion.

HEADNOTE:

Torts: Vicarious Liability--Death of child due to beat-
ing by Police--State directed to pay conpensation to nother

In the Wit Petitions filed on-behalf of two wonmen, who
were severely beaten by the alleged landlord, in collusion
with the local police, in their attenpts to get the roons
occupi ed by them vacated, the petitioners prayed for direc-
tions to the respondents to pay exenplary charges to one of
the wonen for the death of her son but to injuries inflicted
on him by the police.

It was alleged that the landlord s son, acconpani ed by
the Station House Oficer and other police personnel severe-
Iy beat the wonman, and her nine year old son, who was cling-
ing to her to protect her, as a result of which the «child
suffered severe injuries and died in the hospital.

A medi co-l egal case was registered. The case was inves-
tigated by the Inspector of Crime Branch, who submitted his
report according to which there was a high level | conspiracy
of the police with the accused in getting the roons occupi ed
by the wonen vacated and opposed grant of bail as it was a
cl ear case under Section 302/120B |I.P.C.

A counter-affidavit on behal f of Respondent No. 1 was
filed stating that the Station House O ficer hinmself  took
part in the beatings and the mnor child was al so not spared
and the child sustained severe injury in the left leg, which
was opined as a grievous one, and that the injuries inflict-
ed on the child caused fever and pneunonitis, resulting in
the death of the child, and a case under Sections 308/34
I.P.C. which was later altered to 304/34 |.P.C. was regis-
tered and one of the accused arrested.
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Di sposing of the Wit Petitions, this Court,

HELD: 1.1 An action for damages lies for bodily harm
whi ch includes battery, assault, false inprisonnent, physi-
cal injuries and death. In cases of assault, battery and
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false inprisonment, the damages are large and represent a
solatium for the nental pain, distress, indignity, |oss of
l'iberty and death. [494F]

1.2 It is well settled that the State is responsible for
the tortious acts of its enployees. [494F]

In the instant case, it is apparent, fromthe report of
the I nspector of the Crine Branch and the counter-affidavit
fried on behalf of the Conm ssioner of Police and also from
the fact that the prosecution has been | aunched in connec-
tion with death of the child that the child was done to
death on account of the beating and assault by the agency of
the sovereign power acting in violation and excess of the
power vested in such agency. The nother of the «child is,
therefore, entitled to get conpensation fromrespondent No.
2, which is liable for paynent of compensation for the death
of the <child due to beating by the Police officials con-
cerned. It is, therefore, just .and proper to direct respond-
ent No. 2 to pay conpensation to the nother of the deceased
child, 'a sumof Rs.75,000. [494C-D; 495F]

[ Respondent No. 2 nay take appropriate steps for recov-
ery of the anpunt paid as conpensation or part thereof from
the officers, who will be found responsible, if they are so
advised. As the Police Oficers are not parties before the
Court, any observation nmade by the Court in justification of
this order shall not have any bearing in. any proceedings
specially crimnal prosecution pending against the police
officials in connection with the death of the child. [495(QF

Jogi nder Kaur v. The Punjab State and O's., [1969] ACJ)
28 at 32 and The State of Rajasthan v. Mst. Vidhyawati and
Anr., [1962] Supp 2 SCR 989 at 1007, relied on.

JUDGVENT:

ORIG NAL JURSIDICTION:. Wit Petition (Crimmnal) Nos.
250-53 of 1988.
(Under Article 32 of the Constitution of India).
CGovi nd Mukhoty and S. K. Bhattacharya for the Petitioners.
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V.C. Mahajan, Ms. A Subhashini ‘and R B. Mshra for the
Respondent s.
The Judgnent of the Court was delivered by

RAY, J. These wit petitions have been filed by the
Wren's and Civil Rights Oganization known as SAHELI, a
Wmen's Resources Centre on behalf of two wonen Maya  Devi
and Kam esh Kumari who have been residing in one room tena-
ment each on the ground floor of house No. 408/5/A L Gl
No. 29 Anand Parbat and were severely beaten (up by the
alleged landlord in collusion with the S.H O, Shri  Lal
Singh and the police of Anand Parbat Police Station, The
facts of the case giving rise to these wit petitions are as
foll ows: -

Kam esh Kumari and her husband I nder Singh mnoved into
the house No. 408/5/A L, Gli No. 29, Anand Parbat in 1974.
They had three children, Saroj 13 years old girl, Naresh 9
years old boy (now deceased) and Suresh 7 years old boy.
They were living in one roomon the ground floor of the said
house which is a double storey. The other |ady, Mya Devi
has also been living in another roomof the said house on
the ground floor with her husband and children. The husband
of both Kam esh Kumari and Maya Devi are truck drivers and
they often remain away fromtheir hone. There is a dispute
over the ownership of the house. In or about 1984, the old
 andl ord, one Tajinder Singh |left the house and one Manohar
Lal claims to be the new landlord. At present, one Puran
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Chand and his two sons Shanbu Dayal and Prakash Chand cl ai m
to have bought the said property from Manohar Lal and they
have been illegally evicting all the tenants fromthe said
premi ses.ln their attenpt they succeeded in evicting all the
tenants except the two tenants named Kam esh Kumari and Maya
Devi. It is because of these illegal threats of eviction
Kam esh Kumari obtained an order of stay from the Court
against her forceful eviction and that said order is in
force. Some time in Cctober, 1987 the so-called 1andlords
cut off the water and electricity supply to Kam esh Kunmari’s
room and the same has not been restored till this day. On
Novermber, 2, 1987 the then S.H O of Anand Parbat Police
Station, Lal Singh called for Kam esh Kumari and told her to
vacate the room On Novenber 4, 1987, the said S.H O again
called for Kam esh Kumari and when she arrived at the police
station she found that the so-called | andl ords were already
present there. Inthe presence of Shambu Dayal and others,
Lal Singh told Kam esh Kumari to take sone nobney and | eave
the room whereon Kam esh Kunmari said that she should be
gi ven sone tinme especially because her children are studying
in schools. On Novenber
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12, 1987, the said S/H O once again called Kam esh Kumar
and this time he threatened to lock her up if she refused to
vacate the room November 13, 1987, Kamlesh Kumari went to
Tis Hazari Court to consult her |awer. On conm ng back she
found her children mssing and Maya Devi was standing out-
side, all her belongings thrown out. NMaya Devi told Kaml esh
Kurmari that the Sub-Inspector of Police K L. Nanda of Anand
Par bat Police Station had cone and had taken away her chil -
dren and had thrown away Maya Devi from her room  Kanl esh
Kumari i mmediately went to the Police Station and net the
S.H O, Lal Singh and asked himabout her <children. The
S.H O said that her children had been kept |ocked 'up and
she would not be allowed to see her ~children unless she
vacated the room Kam esh Kumari then went to Tis Hazari
Court to see her |lawer. The | awer phoned the Police -con-
trol roomand rushed back to Anand Parbat Police  Station
Wth great difficulty the lawer got the three children
rel eased fromthe police station

On the sane day, i.e. Novenber 13, 1987, after Kanl esh
Kurmari and her children had just taken their dinner, Shanbu
Dayal trespassed into her roomand hit Kam esh Kumarion the
forehead with a brick. She rushed to the police station -and
reported the natter to the police. The police had her nedi-
cally exanmined but refused to take any action against the
assail ants.

On  November 14, 1987, Kam esh Kumari was  attacked by
Shanbu Dayal, his brother Prakash Chand acconpani ed by La
Singh in civilian clothes and Sham Lal, Sub-Inspector in
uni form acconpani ed by two others. They beat Kanml esh Kumari,
tore her clothes and nolested her. Her nine year old son
clung to his nother to protect her when Lal Singh took him
away and forcibly threw himon the floor. Lal Singh also
asked Shanmbu Dayal to beat Naresh. Kamlesh Kumari —was
dragged away to the police station and a crimnal case was
i mposed upon her of trespass. She was sent to Tihar Jail and
her |awyer got her rel eased on Novenber 16, 1987. Kaniesh
Kumari  on her rel ease canme back and found that her child,
Naresh was in a very bad condition. The children took shel-
ter at a neighbour’s house and the nei ghbours had got |oca
doctors to ook after Naresh. On the advice of the doctors,
Naresh was adnmitted to Ram Manohar Lohia Hospital on Novem
ber 18, 1987. However, no nedical |egal case was registered.
Kam esh Kumari’s lawer tried to get a nedical |egal case
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registered. At last nedical |legal case was registered on
Novermber 23, 1987 by the ACP, Patel Nagar at 11.30 p.m In
the FIR No. 143/87 the said ACP had witten that she had
sai d that no policeman had beaten
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her son although she had specifically naned Lal Singh and
ot hers. On Novenber 26, 1987, Naresh died in hospital and an
inquest was carried out. This news was published in the
H ndi newspapers.

On December 10, 1987, S.D.M, Vipul Mttra called Kam
l esh Kumari to his office stating that he was conducting an
enquiry into the facts and circunstances | eading to Naresh's
death. On Decenber 6, 1987, the Crinme Branch filed its
report in the court opposing bail for Shanmbu Dayal. In the
said report, it has been stated that the details of the D. D
entries nentioned in the bail application itself show con-
spi racy or connivance of the local police with the accused.
This report was annexed as annexure 'C to these petitions.
Kam esh Kumari and her nei ghbours and | awer on the day of
Naresh’s ' _death sat on dharna outside the residence of the
Lt. CGovernor and demanded that a judicial enquiry be ordered
into the death of Kam esh’s son, Naresh. The report given by
the fact-finding-team of the Peoples’ Union for Denocratic
Rights, into the death of Naresh was also published. The
said report states /'that the representatives of the Peoples’
Union for Denocratic Rights net the S.D-M, Vipul Mttra who
told them that he would intimate them  his- findings; but
subsequently when they contacted himit was told that it was
a sensitive report and it can be nade public only by the Lt.
CGovernor. As such theinstant wit petitions were noved
before this Court praying anpbngst others the issuance of a
wit for directions directing the respondents to pay Kam esh
Kumari exenpl ary damages for the death of her son, Naresh.

On June 13, 1988, this Court directed to inplead the
Medi cal  Superintendent, Ram Manohar -~ Lohia Hospital, New
Del hi as respondent No. 4 and also directed the  Medica
Superintendent to keep the record relating to Naresh, son of
Kam esh Kumari in a seal ed cover and deposit the sane’ with
the Registrar of this Court within tw weeks fromthe date
of the order. By order dated August 22, 1988 the respondents
were given two weeks tinme to file counter-affidavit and one
week’s time thereafter was given to the petitioners to file
rej oi nder.

Kanwal jit Deol, Deputy Comm ssioner of Police, Headquar-
ters (I1), Delhi, on behalf of Conm ssioner of Police af-
firmed an affidavit in counter wherein it has been stated
t hat :

"On the basis of the aforesaid conplaint
ACP/ Pat el Nagar got registered case FI'R No.

143 dated 24.11.1987 under section 308/ 34 |PC,
P.S. Anand Parbat, New Del hi and “entrusted
i nvestigation to Inspector, Vigilance, Centra
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Distt., who arrested accused Shanmbu Dayal, son
of Puran Chand on 24.11.1987. On 26.11. 1987
Naresh expired in Ram Manohar Lohia Hospita

and post-nortemwas got conducted. The autopsy
doctor opined that injuries were ante-nortem
caused by blunt force inpact/possible injuries
were not sufficient to cause death. Death was
due to pneunpbnitis as diagnosed clinically.
O fence was changed to Section 304/34 I PC. "

It has also been stated therein that Mya Devi was
residing in one room adjacent to room of Kam esh Kumari for
6-7 nonths, the landlords did not issue any rent receipt. It
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was al so stated that:

R On 13.11.1987 the landlord forcibly
got vacated the roomin possession of Mya
Devi with the connivance of |ocal police which
is evident fromthe DD entry made by Asstt.
Sub- I nspector, Kishan Lal who visited the spot
on the information of quarrel between Maya
Devi and landlord' s nen." It has further been
stated that on 14.11.1987, Shanbu Dayal got
regi stered a fal se case under section 4448 | PC
to get the above objective and the |oca

police arrested Snt. Kam esh Kumari the sane
day. She was not admitted to bail despite
approach by her relatives. The S.H O hinself
took part-in the beatings and the mnor child
(Naresh) of Snt. Kam esh was al so not spared

and was thrown away while he clung to feet of
his ot her, while she was being beaten nerci-
I essly. Naresh sustained severe injury in his
left leg andcould not be attended by the
doctors in~ absence ~of his parents. On
16.11.1987 only Naresh was attended by his
not her after release fromjail and by then the
child had suffered fromold ailnents. She took
him to RML. Hospital on the advice of the
| ocal /doctors. The injuries inflicted to
Naresh on 14.11.1987 caused fever and pneunoi -
tis ‘and finally resulted in his death. Later
on the nature of injury on left leg of the
child was opined to be grievous one."

The relevant portion of the report  dated 5.12.1987
submi tted by Puran Singh, Inspector, Crine Branch, Delhi is
qguot ed her eunder

"So far it seens that there is a high  Ileve
conspiracy in getting the roons of tenants got
vacated by the landlord if the accused is
bailed out, it will be difficult to find out
t he
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truth. Snt. Shobha and the doctor are al ready
under pressure. As the local police is in-
volved in all this episode so bailing out the
accused will definitely affect the fate of the
case. The accused shoul d not be bail ed out ~ as
it is «clear case u/s 304/120 B 1.P.C. The
details of DD entries nentioned in the bai
application itself show the conspiracy or
conni vance of the local police with the ac-
cused. Therefore the bai | i's opposed
strongly."

The landlord, Shanbu Dayal and Puran Prakash -and La
Singh, S.H O and Shyam Lal, Sub-Inspector have been im
pl eaded as respondents by order dated Septenber 20, 1988 in
these wit petitions. They also filed counter-affidavits:

It is now apparent fromthe report dated 5.12.1987 of
the Inspector of the Crine Branch, Delhi as well as the
counter-affidavit of the Deputy Commissioner of Police,
Del hi  on behalf of the Conm ssioner of Police, Delhi and
also fromthe fact that the prosecution has been | aunched in
connection wth the death of Naresh, son of Kam esh Kunari
showi ng that Naresh was done to death on account of the
beating and assault by the agency of the sovereign power
acting in violation and excess of the power vested in such
agency. The nmother of the child, Kaml esh Kumari, in our
considered opinion, is so entitled to get conpensation for
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the death of her son fromthe respondent No. 2, Del hi Adm n-
i stration.

An action for damages lies for bodily harm which in-
cludes battery, assault, false inprisonment, physical in-
juries and death. In cases of assault, battery and false
i mprisonnment the damages are at |large and represent a sol a-
tium for the nental pain, distress, indignity, |loss of
liberty and death. As we have hel d herei nbefore that the son
of Kam esh Kunmari aged 9 years died due to beating and
assault by the S.H O, Lal Singh and as such she is entitled
to get the damages for the death of her son. It is well
settled now that the State is responsible for the tortious
acts of its enployees. The respondent No. 2, Delhi Adm nis-
tration is liable for paynent of conpensation to Snt. Kam
lesh Kumari for the death of her son due to beating by the
S.H. O of Anand Parbat Police Station, Shri Lal Singh

It is convenient torefer in this connection the deci-
sion in Joginder Kaur v. The Punjab State and Ors., [1969]
ACJ 28 at /32 wherein it has been observed that:

"In" the matter of liability of the State for

the torts committed by its enployees, it is
now t he settled law that the State
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is liable for tortious acts conmtted by its

enpl oyees in the course of their enploynent."
In The State of 'Rajasthan v. Mst. Vidhyawati and Anr.
[ 1962] Supp 2 SCR 989 at 1007 has been held that:

"Viewing the case fromthe point of view of
first principles, there should be no difficul-
ty in holding that the State should be as much
liable for tort in respect of a tortious act
conmitted by its servant within the scope of
hi s empl oynment and functioning as such as any
ot her enployer. The- immunity of the Ctown in
the United Kingdom was based on the old
feudalistic notions of Justice, nanmely, that
the King was incapable of doing a wong, and,
therefore, of authorising or instigating one,
and that he could not be sued in his own
courts. In India, ever since the time of the
East India Conpany, the sovereign - has been
held |iable to be sued in tort or in contract,
and the Common Law i nmunity never operated in
India ...... "

In Peoples Union for Denocratic Rights through its
Secretary and Anr. v. Police Comm ssioner, Delhi~ Police
Headquarters and Anr., (Wit Petition Crl. Nos. 401-402 of
1988 orders in which were pronounced by this Court on Janu-
ary 13, 1989) one of the | abourers who was taken to the
police station for doing sone work and on demand for /wages
was severely beaten and ultimately succunbed to" the in-
juries. It was held that the State was liable to pay conpen-
sation and accordingly directed that the famly of the
deceased | abourer will be paid Rs. 75,000 as compensation

On a conspectus of these decisions we deemit just -and
proper to direct the Del hi Adm nistration, respondent No. 2
to pay conpensation to Kam esh Kumari, nother of the de-
ceased, Naresh a sumof Rs.75,000 within a period of four
weeks fromthe date of this judgnent. The Del hi Admi nistra-
tion may take appropriate steps for recovery of the ampunts
paid as conpensation or part thereof fromthe officers who
will be found responsible, if they are so advised. As the
Police officers are not parties before us, we state that any
observation nade by us in justification of this order shal
not have any beating in any proceedings specially crimnna




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 7 of 7

posed of accordingly.
N. P. V.

posed of .
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prosecution pendi ng against the police officials in
tion wth the death of Naresh. The wit petitions are

Petitions

connec-

di s-
di s-




