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ACT:
Madhya Pradesh GCeneral Sales Tax Act, 1959, whether
t aki ng phot ographs and supplying photo-prints is sale trans-
action for the purpose of--Contract of sale and contract of
wor k and | abour, distinction between.
HEADNOTE:

The respondent carries on business,  inter alia, of
suppl yi ng photo-prints to those who get thensel ves photo-
graphed at his studios. The. Sales-tax authorities assessed
himand | evi ed sal es tax on his supply of photo-prints. The
respondent filed a wit petition in the H gh Court contend-
ing that in supplying photo-prints, he did not enter into
sal e transactions but only undertook contracts of work and
| abour. He also refuted the appellant’s  contention that a
finished photograph was a marketable comodity. The " High
Court allowed the wit petition holding the respondent not
liable to pay sal es-tax on the supply of photo-prints.

Di sm ssing the appeal, the Court,

HELD: (1) Wen a phot ographer undertakes to take photo-
graph, develop the negative, or do other photographic work
and thereafter supply the prints to his client, he cannot be
said to enter into a contract for sale of goods. The con-
tract on the contrary is for use of skill and | abour by the
phot ographer to bring about desired result. [439E]

Masanda’s case (1957) 8 STC 370 and Canera House Case
(1970) 25 STC 354, distinguished; 28 S. T.C.-1 M reversed.

(2) A contract of sale is one whose main object is the
transfer of property in, and the delivery of the possession
of, a chattel as a chattel to the buyer. Were the principa
object of work undertaken by the payee of the price is not
the transfer of a chattel qua chattel, the contract is one
of work and | abour. The test is whether or not the work and
| abour bestowed end in anything that can properly becone the
subj ect of sale. [437D E]

State of Hi machal Pradesh & Ors. v. Associated Hotel s of
India Ltd. STC 474 and State of Madras v. Gannon Dunker| ey
& Co. (Madras) Ltd. STC 353, appli ed.

Sal e of Goods, 4th Edn. p. 10 by P.S. Atiyah relied upon
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G Vil Appeal No. 138 of 1972.
(From the Judgnment and Order dated 20.3.1971 of the

Madhya Pradesh Hi gh Court in Msc. Petition No. 313/70).
. N Shroff, for the appellants.
S.V. Cupte, J. D. Jain, Mss Kanwaljit Mglani and Balram
Sahgal for the respondent.
The Judgnent of the Court was delivered by
KHANNA, J.--Wether sales tax is payable by a photographer
under the Madhya Pradesh General Sales Tax Act (Act 2 of
1959) when the
436
phot ographer takes photographs or does other photographic
work and thereafter supplies the photographic prints to his
client or custoner is the question which arises for determ -
nation in this appeal on certificate against the judgnment of
Madhya Pradesh Hi gh Court reported in 28 STC 1. The Hi gh
Court -answered the question in the negative in favour of the
assessee respondent .

The ~respondent ~is the proprietor of Kane Photo Studio.

He has apart from his nmain shop two branches. He carries
on business, inter alia, of buying and selling photographic
goods. After buying photographic goods he either sells

them to his custoners or uses themin three ways--(1) in
taki ng photographs and supplying prints thereof, (2) in
maki ng enlargenents for the clients who bring their own
negatives, ‘and (3) in preparing positive prints of the sane
size fromthe negatives brought by the clients. For doing
these various types of works the assessee respondent
charges consol i dat ed anount dependi ng upon the work invol ved
and the size and nunmber of prints denanded by the client.

The sales tax authorities assessed the respondent for
different periods fromApril 1, 1964 to March 31, 1969 to
sales tax on his turnover on best judgment basis as he had
not kept full and conpl ete accounts. It may be convenient
to refer to the figures of assessnent for one of the years.
For the year 1964-65 the total turnover of the respondent
was taken to be Rs. 41, 500. Qut of this anmpount a deduction
of Rs. 6,500 was allowed as relatable to ~devel oping. and
enl argenent  whi ch was considered to be not chargeable to
t ax. The bal ance of Rs. 35,000 was divided into two~ parts
Rs. 12,000 being treated as relatable to sale of mterials
as such and the rest Rs. 23,000 being taken to be the re-
cei pts on account of the supply of photo prints to those who
got thensel ves phot ographed at the studios.

The respondent filed wit petitionto challenge the
levy of sales tax on the last item nanely, the itemfor the
supply of photo prints. The contention of the respondent was
that in taking a photograph, preparing its /'negative and
thereafter the final positive print for supplying the sane
to the client, the respondent undertakes a contract of work
and | abour and does not enter into a sale transaction. It
was also stated on behalf of the respondent that the
prepared positive print was not a mar ket abl e commodity and
he coul d not sell the photograph of one person to any other
person except with the forner’s consent. As agai nst that,
the case of the appellants was that the respondent was
carrying on a commercial activity in the nature of trade and
busi ness and the finished phot ographs supplied by himto his
customer was a commpdity and the supply of sane attracted
the Ilevy of sales tax. The High Court, on consideration
of the matter, came to the conclusion that the respondent
only undertook the contract of work and | abour and did not
enter into a sale transaction. The respondent as such was
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held not liable to pay sales tax in respect of the item to
which the wit petition related. The Hi gh Court while
accepting the wit petition also observed as under
"W may lastly make it clear that in
this case we are not called upon to go into
the question whether the material used

437

in preparing the photograph is sold and taxa-
bl e. The petitioner has alleged in the
petition that he was paid full tax on the

value of such material and the respondents
have neither denied the fact nor have clainmed
tax . on such material. W, therefore, express
no ~ opinion on that question and need not
consi der either Masanda's case (1957) 8 STC
370, where the only question referred to this
Court was whether such material alone could be
taxed, or the observations of the Bonmbay Hi gh
Court in Camera House Case (1970)25 STC
354, about severability of the contract into
one ~spearately for service and supply of
material. "

I n appeal before us M. Shroff has assail ed the judgnent
of the Hi gh Court. As against that,. M. Gupte on behalf
of the respondent has canvassed for the correctness of the
vi ew taken by the Hi gh Court.

The question as to whether a contract is a contract of
work and ‘| abour or a contract for sale is not one free
fromdifficulty. The reason for that is that in border |ine
cases the distinction between the two types of contract is
very fine. This is particularly so when the contract is a
conposite one involving both a contract of work and | abour
and a contract of sale. Neverthel ess, ‘the distinction
between the two rests on a-clear principle. A contract of
sale is one whose main object is the-transfer of property
in, and the delivery of the possession of, a chattel as a
chattel to the buyer. Where the principal object of work
undert aken by the payee of the price is not the transfer of
a chattel qua chattel, the contract is one’ of work and
[ abour. The test is whether or not the work and’ |abour
bestowed end in anything that can properly becone the sub-
ject of sale; neither the ownership of materials, nor the

val ue of the skill and | abour as conpared with the value of
the materials, is conclusive, although such matters may be
taken into consideration in determning, in the circum

stances of a particular case, whether the contract 1is in
substance one for work and | abour or one for the sale of  a
chattel (see The State of H machal Pradesh & Ors. v. Associ -
ated Hotels of India(l). The respondent company in that
case carried on business as hoteliers. As a/'part of its
busi ness as hoteliers, the conpany received guests in its
several hotels to whom besides furnishing |lodging, it also
served several other amenities, such as public and private

rooms, bath with hot and cold running water, linen, neals
during stated hours. The bill tendered to t he guests was
all-inclusive one, nanely, a fixed amount for the stay in
the hotel for each day and did not contain different itens
in respect of each of the anenities. The question which
arose for determ nati on was whet her the conpany was |iable

to pay sales tax under the Punjab General Sales Tax Act,
1948 in respect of neals served in the hotel to the ,guests
coning there for stay It was held by the Constitution
Bench of this Court that the transacti on was essentially one
and indivisible, nanely, one of receiving a customer in the
hotel to stay. It was essentially one of service by the
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hotelier in the performance of which, and as part of the

anenities incidental to the service, the hotelier served
neal s at stated hours. The revenue, it was held, was

(1) 29 S.T.C. 474.

438

not entitled to split up the transaction into two parts, one
of service and the other of sale of food-stuffs. Thi s

Court accordingly came to the conclusion that there was no

sale of food-stuffs and the respondent conpany was not

liable to pay sales tax in respect of the neals served to

the guests in the hotel. In arriving at this conclusion
this Court observed as under

"Thus, in considering whether a transaction

falls. within the purview of sales tax, it

beconmes necessary at the threshold to deter-

m ne the nature of the contract involved in

such a transaction for the purpose of ascer-

taining whether it constitutes a contract of

sale or a contract of work or service. |If it

is of the latter kind it obviously would not

attract the tax. Fromthe decisions earlier

cited it clearly energes that such determ na-

tion ~depends in each case upon its facts and

ci rcunmst ances. Mere passing of property in an

article or commodity during the course of the

performance of the transaction in question

does not render it a- transaction of sale.

For, even in a contract purely of work or

service, it is possible that articles my

have to be used by the person executing the

work and property in such-articles or materi-

als may pass to the other party. That woul d
not necessarily convert the contract into one
of sale of those materials. I'n every case

the court woul d have to find out what was the
primary  object of the transaction and the
intention. of the parties while entering into
it.

It may in sone cases be that even while enter-
ing into a contract of work or even service,
parties mght enter into separate agreenents,
one of work and service and the other of sale
and purchase of materials to be used in the
course of executing the work or performng the

servi ce. But, then in such cases the trans-
action would not be one and indivisible, but
would fail into two separate agreements, one

of work or service and the other of sale."

Reliance in the above cited case was placed upon an
earlier decision of this Court in the case 'of State of
Madras v. Gannon Dunkerley & Co. (Madras) - Ltd.(1l) wherein
the Constitution Bench of this Court held that in a building
contract the property in materials used, does not pass 'to
the other party to the contract as novable property. It
woul d so pass if that be the agreenent between the parties.
But if there was no such agreenment and the contract was only
to construct a building, then the materials used therein
woul d, in the opinion of the Court, becone the property of
the other party to the contract only on the theory of accre-
tion.

The distinction between a contract of sale and contract
for skill and | abour has been discussed at page 10 of the
4th Edn. of "Sale of Goods" by P.S. Atiyah. The follow ng
passage in that book has a material beating so far as the
present case i s concerned:
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(1) 9 S.T.C. 353.

439
"The distinction between contracts of sale and
contracts for skill and | abour has agitated
the courts for many years, and though its
i mportance has been greatly dimnished by the
repeal of Sect. 4 of the Act, it still cannot
be ignored. It was thought for nany years that
Lee v. Giffin (1861), 1 B.&S. 272 laid down
that, if a contract would result in the trans-
fer of the property in goods fromone party to
another, then it nmust be a contract of sale.
The  view was expl oded in Robinson v. G aves
(1935) 1 K. B. 579 where it was held that a
contract to paint a portrait was a contract
for skill and I abour and not a contract for
the sale o[ goods, despite the fact that it
was the object of the contract to transfer the
property “in_the conpleted portrait to the
defendent. Green L.J. stated the law as fol-
lows(1935) 1 K.B. at p. 587:
| f~ the substance of the contract Ce is
that skill and | abour have to be exercised for
the production of the articles and -
it is only ancillary to that that there wll
pass fromthe artist to his client or custoner
sone nmaterials in addition to the skill in-
volved in the production of the portrait, that
does not make any difference to the result,
because 't he substance of the contract is the
skill and experience of the artist in produc-
ing the picture."

Keepi ng the above principles in view, we may now turn to
the facts of the present case. When a photographer 1ike
the respondent undertakes to take photograph, @ develop the
negative, or do other photographic work ' and thereafter
supply the prints to his client, he cannot be said to enter
into a contract for sale of goods. The contract ~on the
contrary is for use of skill and | abour by the photographer
to bring about a desired result. The occupation of a
phot ographer, except in so far as he sells the goods pur-
chased by him in our opinion, is essentially one of  skil
and | abour. A good phot ograph reveals not only the aes-
thetic sense and artistic faculty of the photographer, it
also reflects his skill and | abour- A-good phot ograph-—in
nost cases is indeed a thing of beauty. It not only /seeks
to mrror and portray a scene fromactual Ilife, it also
catches and preserves for the future what belongs to and is
a part of the fleeting nonent. The ravage brought about by
the passage of tinme, the decay and the ageing process which
inevitably set in as the years roll by leave what is pre-
served in the photograph unaffected. It is no wonder that
an old phot ograph revives nostal gic nenories of days no
nore, but to which we rook back through the mst of tine
with fondness even though such fondness has a tinge of
sadness.

We, therefore, find no cogent ground to disagree wth
the Hgh Court in so far as it has decided against the
revenue and has held the contract to be one for work and

| abour . Qur attention has been invited during the course
of argunents to some decisions of the H gh Courts. It is,
in our opinion, not necessary to deal with those cases 12 --
1546 SCI/ 76

440

because after giving the matter our consideration was are of
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the opinion, that the view taken by the High Court in the
j udgrment under appeal substantially represents the correct
position in |aw The appeal consequently fails and is
di smissed, but in the circumstances w thout costs.

M P. Appeal di s-
m ssed.
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