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AND
ClVIL APPEAL NO. 8581 COF 2003
(Arising out of S.L.P. (Cvil) No. 1347 of 2002)

Dr. AR Lakshnmanan,J.
VWil e concurring wth the conclusion arrived at by Hon’ ble the Chief
Justice, | would like to add the following fewlines for streamining the policies and
processes for adm ssion to Medical Courses and other Professional Courses. The
i ssues and options are discussed bel ow

Every year during the adm ssion season several |akhs of students undergo
i mrense suffering and harassnent in seeking adnission to Professional Courses
caused by uncertain policies, anbiguous procedures and inadequate information
The miseries of students and parents are escal ating year after year due to
boundl ess expansi on in the nunber ‘of professional institutions and their intake
capacity, emergence of a large variety of newer di'sciplines and nmobility of
students seeki ng adm ssi ons beyond the boundaries of States. The students who
are about to conplete their high school education go through a period of acute
anxi ety caused by the uncertain situation about their chances for further
education. The nunber of qualified students wanting to go for higher studies has
been swelling largely notivated by hopes of better econom c security and partly
by a desire to attain greater upward social nobility. Then begins their trauma due
to many prevailing unfair practices in adm ssions and devi ous ways of fee
coll ections exploiting the anxiety of students and uncertainty of procedures. Most
of the efforts to deal with these problens are ad-hoc in nature often deci ded
under judicial orders. Different State and Central authorities take many different
actions often |l eading to severe inconsistencies. There is substantial scope for
stream i ning the adm ssi on process, even within the regul atory powers of the
authorities, provided these issues are not dealt with on an energency basis
during the adni ssion season but done in a co-ordi nated and conprehensive
manner ahead of tine.
| SSUE NUMBER ONE

ENTRY QUALI FI CATI ON

For admi ssions to under-graduate programes, there are severa

different eligibility norms anong the different categories of institutions and
among the various States. Sone are based on Twel fth Standard marks or grades
only, some are based on the Entrance Exam nation only, and sone are
determ ned by a conbination of these with different weightages. There is endl ess
nunber of justifications for each of the above, confusing the students from
different parts of the country.

The preferred option, in nmy view, should be for a designated agency or
the University concerned to conduct the entrance exam nation for professional as
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wel | as non-professional institutions in the specified subjects, (an option

suggested by this Court). The narks awarded in those subjects should be the

basis for determning the nerits of the students for adnission to the institutions to
whi ch they apply.

| SSUE NUMBER TWO:

UNPLANNED GROWTH OF | NSTI TUTI ONS

The growt h of the Professional Institutions has been at an geonetrical rate

during the last five years. During recent years the expansion of educationa
facilities for higher education has been nearly exclusively in the private unai ded
sector due to the financial incapacity of CGovernnents.

Those who have ventured to start the new institutions are notivated by

commercial interests and not by educational and social interests. Politica

consi derati ons have becone paranmount in sanctioning of colleges. There has

been a high level of exploitation of students in certain disciplines through

unethical and illegal collection of unauthorized paynents. The di scontent anong
the neritorious students'is simmering al so because only those, even with poor
conpet ence, but who could pay high illegal ambunts can get into many

institutions.

OPTI ONS

1. The country needs to evolve urgently a predictable pattern of growth
the H gher Education systemin Technical; Mnagerial, and other Professiona
di sciplines as well in“Science and Humanities at |east for the next five years. The
present |evel of ad-hoc approach and stanpede shoul d be elim nated.

2. The national blue print and the road nap for the devel opnent of

pr of essi onal educati on shoul d be based on maintaining credible | evel of quality
standards and anti cipated demand structure in econom c and soci al sectors.

| SSUE NUVBER THREE
FEE STRUCTURE

This Court states: "A rational fee structure should be adopted by the
Management, which would not be entitled to charge a capitation fee. Appropriate
machi nery can be devised by the State or University to ensure that no capitation
fee is charged and that there is no profiteering.”

OPTI ONS

One possible renedy is to make a rule under the Prevention of the

Capitation Fee Act that collecting any fee that was not previously announced in
the college publications and any fee collected without a formal receipt should be
puni shabl e of fences. This rule should be strictly enforced.

| SSUE NUMBER FOUR

CERTI FI CATES HASSLES:

When we consider the size of our country and the-large nunber of

institutions and huge vol une of applicants, the man hour and noney lost in
runni ng around for getting the certificates during the adm ssion/season nust run
i nto equi val ent of several crores of rupees. A nore hassle-free systemfor

aut henticating the required information from students should be evol ved.

OPTI ONS

Every student be provided with a basic identity certificate while he/she is in
the higher secondary stage (10th to 12th std). This should provide all essentia
i nformati on such as date of birth, community, domcile, photo identity etc.,

aut henticated by a designated official. This should be acceptable for adni ssion
requirenents in any institution and in any State in India.

Superspeciality Institutions and Institutions where
hi ghly skilled Training/Education is inparted:

On the issue whether there can be Article 15(4) reservations in super-
speciality courses, this Court was categorical when it declared that there could
not be any reservation at the |level of super-specialisation in nmedicine because
any dilution of nmerit at the level would adversely affect the national interest in
havi ng the best possible at the highest |evel of professional and educationa

for
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training."

Simlar view was already taken by this Court in Pradeep Jain V. Union of
India, AIR 1984 SC 1420.

In simlar vein, in Jagdish Saran vs. Union of India, AIR 1980 SC 820,
this Court observed that Merit nust be the test when choosing the best,
according to this rule of equal chance for equal nmarks. Thi s proposition has
greater inportance when we reach the higher |evels of education for postgraduate
courses. This Court further observed that the host of variables influence the
qualification of the reservation as one factor deserves great enphasis, the higher
the level of the speciality the I esser the role of reservation

In the case of Article 15(4) reservations, this Court has nade it clear that
the clains of national interest demands that these reservations can never exceed
50% of the avail able seats in the concerned educational institutions.

The view was approved by this Court in the case of Indra Sawhney V.

Union of I'ndia. |If one |ooks at this issue in the light of the spirit of the ratios laid
down in Preeti Srivatsava v. State of MP., AIR 1999 SC 2894 and in AllM
Students Unionv. AIl.I.MS., AR 2001 SC 3262, one would cone to the

i nevitabl e concl usions that the constitutional reservations contenpl ated under
Article 15(4) should be kept at the minimal level so that national interest in the
achi evenent of the goal of excellence in all fields is not unduly affected.

O course, as between the reserved category candi dates, there should be
inter-se nmerit observed. This has been enphasised by this court in severa
cases.

As regards the constitutional validity of institutional/regional/university w se
reservation/preference, in viewof this court’s enphasis on the need to strive for
excel l ence which alone is in-the national interest, it may not be possible to
sustain its constitutional validity. However, the presently avail abl e deci sional |aw
is in support of institutional preference to the extent of 50% of the total available
seats in the concerned educational institutions.

Concl usi ons:

1) In the case of Central educational institutions and other institutions of

excellence in the country the judicial thinking has veered around t he dom nant

idea of national interest with its limting effect on the constitutional prescription of
reservations. The result is that in the case of these /institutions the scope for
reservations i s mninal

2) As regards the feasibility of constitutional reservations-at the |evel of super-
specialities, the position is that the judiciary has adopted the dom nant norm i.e.
“"the higher the level of the speciality the | esser the role of reservation". At the
| evel of super-specialities the rule of "equal chance for equal marks" dom nates.

This view equally applies to all super-speciality institutions,

3) As regards the scope of reservation of seats in educational institutions
affiliated and recogni sed by State Universities, the constitutional prescription of
reservation of 50% of the avail able seats has to be respected and enforced.

4 ) The institutional preference should be limted to 50% and the rest
being left for open conpetition based purely on nerits on an Al 'India basis.

5) As regards private non-mnority educational institutions distinction

bet ween governnent ai ded and unai ded institutions. Wile governnent/State can
prescribe guidelines as to the process of selection and admi ssion of students, the
government/ State while issuing guidelines has to take into consideration the
constitutional nmandate of the requirenment of protective discrinmnation in matters
of reservation of seats as ordained by the decisional law in the country.
Accordingly, the extent of reservation in no case can exceed 50% of the seats.

The inter-se nmerit nmay be assessed on the basis of a cormon Al India Entrance
Test or on the basis of marks at the level of qualifying exam nation

6) The position with respect to mnority aided institutions is that they are
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bound by the requirenent of constitutional reservation along with other regulatory
controls. However, the right to admt students of their choice being part of the
right of religious and linguistic ninorities, to establish and adni nister educationa
institutions of their choice, the nanagenments of these educational institutions can
reserve seats to a reasonable extent, not necessarily 50% as laid down in

St ephens Col | ege case. Qut of the seats left after the deduction of managenent

guota, the State can require the observance of the requirement of Constitutiona
reservation.

7) As regards the unaided institutions, they have | arge neasure of

aut onony even in matters of adm ssion of students as they are not bound by the
constraints of the demands of Article 29(2). Nor are they bound by the constraints
of the obligatory requirenents of Constitutional reservation

Before parting with this case, | am of the opinion that the younger

generation in our society nurturing fond hopes and aspiration for their future

prof essi onal careers should feel it as a pleasurable experience to explore the
avai |l abl'e options in higher education. They should be spared fromthe nmenta

torture due hassl es and unsavoury experiences in getting to the first base. To the
ext ent possible they should be nmade to feel that they are part of one nation

Tensions and frustrations at their inpressionable age will surely result in a society
with distorted and negative val ues danagi ng the foundati ons of a healthy society.

The policies and procedures for adm ssions should be viewed fromthe |arger

i mpact on the future of India.

Appeal (civil)#Appeal (civil) 4051 of 1996#1996#M s Pepsi Foods Limted

#Col | ector of Central Excise, Chandigarh

#2003- 11- 25#25622# 4051#P. VENKATARAVA REDDI # Dr. AR LAKSHVANAN

#itt

Appeal (crl.)#Appeal (crl.) 104-106 of 2003#2003#Bi kau Pandey and Ors.

#St ate of Bi har
#2003- 11- 25#25623# 104- 106#DORAI SWAMY RAJU # ARI JI T PASAYAT.
HHH#

Appeal (civil)#Appeal (civil) 10906 of 1996#1996#Shanti Kumar Panda

#Shakut al a Devi
#2003- 11- 03#25624# 10906#R. C. LAHOTI # ASHOK BHAN
HHH#

Appeal (civil)#Appeal (civil) 11483 of 1996#1996#Anr endra Pratap Si ngh

#Tej Bahadur Prajapati & Os.

#2003- 11- 21#25625# 11483#R C. LAHOTI # ASHOK BHAN

HHH

Appeal (civil)#Appeal (civil) 9130 of 2003#2003#Aneer Tradi ng Corporation Ltd.

#Shapoorji Data Processing Ltd.
#2003- 11- 18#25626# 9130#CJI# S.B. Sinha # AR Lakshmanan.

##t
Appeal (civil)#Appeal (civil) 14178-14184 of 1996#1996#Brij Behari Sahai (Dead) through L.R

s., etc. etc.
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#State of Uttar Pradesh #2003- 11- 28#25627# 14178- 14184#Do
raiswamy Raju # Arijit Pasayat.
#Hi#

Appeal (crl.)#Appeal (crl.) 1968 of 1996#1996#Goa Plast (P) Ltd.

#Chico Ursula D Souza

#2003- 11- 20#25628# 1968#B. P. Singh # Dr. AR Lakshmanan

#HitH

Wit Petition (crl.)#Wit Petition (crl.) 199 of 2003#2003#Ashok Kumar Pandey
#The State of West Bengal

#2003- 11- 18#25629# 199#DORAI SWAMY RAJU # ARI JI T PASAYAT.

#HitH

Appeal (crl.)#Appeal (crl.) 20 of 2003#2003#Surendra Paswan

#St at e of Jhar khand
#2003- 11- 28#25630# 20#DORAI'SWAMY RAJU # ARI JI T PASAYAT.
#i#

Appeal (crl.)#Appeal (crl.) 278 of 1997#1997#Vi dyadhar an

#St ate of Kerala
#2003- 11- 14#25631# 278#DORAI SWAMY RAJU # ARI JI T PASAYAT.
#i#

Appeal (crl.)#Appeal (crl.) 292 of 1997#1997#State of Madhya Pradesh.
#Awadh Ki shore Gupta and Os.

#2003- 11- 18#25632# 292#DORAI SWAMY RAJU # ARI JI T PASAYAT.

Hi#

###St at e of Punjab & Anr.

#M s Devans Modern Brewaries Ltd. & Anr.

#2003- 11- 20#25633##CJ1 . # R C. -Lahoti # Dr. AR Lakshnanan.

##

Appeal (crl.)#Appeal (crl.) 331 of 1997#1997#Shriram

#St ate of Madhya Pradesh
#2003- 11- 24#25634# 331#DORAI SWAMY (RAJU # ARI JI T PASAYAT.
#it#

Appeal (civil)#Appeal (civil) 3630-3631 of 2003#2003#The Prohi bition & Excise Supdt., A P.
& Os.

#Toddy Tappers Coop. Society, Marredpally & O's. #2003- 11- 17#25635# 3630- 3631#CJI .
#Dr. AR Lakshmanan

#HitH

Appeal (crl.)#Appeal (crl.) 371-372 of 2003#2003#Ram Dul ar Rai & Os.

#St ate of Bi har
#2003- 11- 27#25636# 371-372#S. B. Si nha.
HitHH

Appeal (civil)#Appeal (civil) 4075-4081 of 1998#1998#Nair Service Society

#Dist. Oficer, Kerala Public Service Conm ssion & Os.

#2003- 11- 17#25637# 4075-4081#CJI. # Dr. AR Lakshmanan.

HitH

Appeal (civil)#Appeal (civil) 4698-4700 of 1994#1994#State of U P. & Os.

#Lal ji Tandon (Dead)

#2003- 11- 03#25638# 4698- 4700#R C. LAHOTI # ASHOK BHAN

#itt

Appeal (crl.)#Appeal (crl.) 506 of 1997#1997#State of Karnataka

#Puttaraja
#2003- 11- 27#25639# 506#DORAI SWAMY RAJU # ARI JI T PASAYAT.
#itt
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Appeal (crl.)#Appeal (crl.) 519-521 of 2003#2003#Goura Venkata Reddy
Vs.

#St ate of Andhra Pradesh

#2003- 11- 19#25640# 519- 521#DORAI SWAMY RAJU # ARI JI T PASAYAT.

#HitH

Appeal (crl.)#Appeal (crl.) 530-531 of 2003#2003#Bhargavan & O's.

#State of Kerala
#2003- 11- 17#25641# 530- 531#DORAI SWAMY RAJU # ARI JI T PASAYAT.
#i#

Appeal (civil)#Appeal (civil) 7371 of 2002#2002#N. D. Thandani (Dead) By Lrs.

#Arnavaz Rustom Printer & Anr.

#2003- 11- 24#25642# 7371#R C. LAHOTI # ASHOK BHAN.

#itt

Appeal (civil)#Appeal (civil) 9205-07 of 2003#2003#The Land Acquisition Oficer, N zamabad,
Di strict, Andhra Pradesh

#Nookal a '‘Raj amal 'u and Ors.

#2003- 11- 21#25643# 9205- 07#DORAI'SWAMY RAJU # ARI JI T PASAYAT.

#itt

Transfer Petition (crl.)#Transfer Petition (crl.) 77-78 of 2003#2003#K. Anbazhagan

#The Superintendent of "Police & ors.

#2003- 11- 18#25644# 77- 78#S. N. VARI AVA # H. K.. SEMA.

#Hi#

Appeal (civil)#Appeal (civil) 7868 of 1995#1995#| TW Si gnode | ndia Ltd.

#Col | ector of Central Excise

#2003- 11- 19#25645# 7868#CJI# S.B. Sinha # Dr. AR Lakshmanan.
##

Appeal (civil)#Appeal (civil) 857 of 1998#1998#Shyam Si ngh
#Daryao Singh (dead) by Lrs. & O's

#2003- 11- 19#25646# 857#Shi varaj V. Patil # D.M Dharnadhikari .
#itH

Appeal (civil)#Appeal (civil) 3630-3631 of 2003#2003#Prohi bition & Excise Supdt. A P. & Os
#Toddy Tappers Coop. Society, Marredpally & Ors.

#2003- 11- 17#25647# 3630- 3631#S. B. Si nha
H#it#
Appeal (civil)#Appeal (civil) 62-65 of 1999#1999#Prannd K. Pankaj

#State of Bihar and Os.
#2003- 11- 20#25648# 62-65#CJI# # S.B. Sinha.
#i#t

Appeal (civil)#Appeal (civil) 8232 of 1996#1996#Hi ndustan Lever & Anr.

#St ate of Maharashtra & Anr.

#2003- 11- 18#25649# 8232#R. C. Lahoti # Ashok Bhan.

#itH

Appeal (civil)#Appeal (civil) 5337-5339 of 1999#1999#Manager, Nirmala Senior, Secondary Sch
ool, Port Blair

#N. 1. Khan & Os.

#2003- 11- 21#25650# 5337-5339#SH VARAJ V. PATIL # ARI JI T PASAYAT.

#HitH

Appeal (civil)#Appeal (civil) 9131 of 2003#2003#Rekha Mikherj ee

#Ashi sh Kumar Das & Anr.

#2003- 11- 18#25651# 9131#CJI# S.B. Sinha # Dr. AR Lakshmanan.

Hit

Appeal (civil)#Appeal (civil) 3130 of 2002#2002#Ashan Devi & Anr.
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#Phul wasi Devi & Ors.

#2003- 11- 19#25652# 3130#Shivaraj V. Patil # D.M Dharnmadhi kari .
HHH

Appeal (civil)#Appeal (civil) 7096 of 2000#2000#Snt. Lila Ghosh (Dead) through LR Shri Tap
as Chandra Roy

#The State of West Bengal

#2003- 11- 18#25653# 7096#S. N. Variava # H K. Sens.

H#HH##H

###Har i nagar Sugar MI1ls Ltd.

#State of Bihar & Os.

#2003- 11- 19#25654##Bri j esh Kumar # Arun Kumar.

#it#

Appeal (crl.)#Appeal (crl.) 115-120 of 2002#2002#R. Sai Bhar at hi

#J. Jayalalitha & Os.

#2003- 11- 24#25655# 115- 120#S. RAJENDRA BABU # P. VENKATARANVA REDDI

#itH

Appeal (civil)#Appeal (civil) 9136-9137 of 2003#2003#M s. Sat hyanarayana Brot hers (P) Ltd.

#Tam | Nadu Water Supply & Drai nage Board
#2003- 11- 18#25656# 9136- 9137#Brijesh Kumar # (Arun Kumar.
#itt




