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ACT:

The Mai ntenance of Internal Security Act, (26 of 1971),  s.
17A-1f violates Art. 14 and Art. 22(7) of the Constitution.
Constitution of India, 1950, Art. 22(4)(a) and (b) of Art.
22(7)- Scope of.

Practice-Scope of Supreme Court’s Power to (review its
earlier decisions.

HEADNOTE

The Maintenance of Internal Security Act, 1971, was passed
on July 2, 1971. On Decenber 3, 1971, a Proclamation  of
Enmergency was issued and on the next day. the Defence of
India Act. 1971, was enacted. Section 6 of the Defence of
India Act introduced various anmendnents and a new section
s. 17A. in the Mintenance of Internal Security Act.
Section 17A effectuated 3 mmin changes: (a) It overrides, by
its non-obstante clause, the other provisions of the Act;
(b) a person may be detained in a class or classes of camor
under the circunstances set out in 9. 17A(1) (a) and (b)-
nanely on the ground of prejudicial acts in relation to (i)
defence of India, relations with foreign powers and security
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of India, and (ii) security of the State and mai ntenance of
public order w thout obtaining the opinion of an Advisory
Board for a period |longer than 3 nonths. but not exceeding
two vyears fromthe date of detention; and (c) the maximm
peri od of detention of such a person can be 3 years or unti
the expiry of the Defence of India Act, whichever is later.
These changes were brought about by Parlianment exercising
the power contained in Art. 22(4)(b), (7) (a) and (b), in
respect of all the heads under Entries 9 and 3 of Lists |
and I'll of the VII Schedule to the Constitution, except the
one wth respect to maintenance of essential supplies and
servi ces.

The petitioner was arrested on January 29, 1972, under a.
3(1) and (2) of the Maintenance of Internal Security Act,
and on April 15, 1972,the State CGovernnent, after perusing
the report of the Advisory Board, confirned the order of
detention wunder s. 12(1) and directed the detention to
continue for 3 years fromthe date of detention

In a petition under Art. 32,

HELD : The petitioner should be released fromhis detention
forthwth.

(1) (a) There is no question of discrimnation or
violation of Art. 14 as a result of any such discrimnation
By the use of the words " nmay be detained in the first part
of s. 17A, an ungui ded di scretion has not been conferred on
the detaining authority whether to take action under the
nore drastic provisions of s. 17A or under s.  3(1) read with
as. 10 to 13. [10E]

(i) The opening words in a. 10 “save as otherw se expressly
provided in this Act’, mean that s. 10 would apply only to
cases not expressly provided for In the Act, that is it
woul d not apply to cases falling under ss. 17 and 17A. [ 10B]
(ii) The words 'may be detained in-s. 17A(1) go wth the
words which follow them nanely, ~’w thout obtaining the
opi nion of the Advisory Board  and 'in any of the follow ng
cl asses of cases or under any of the following circuns-
tances . ". and hence. are words enabling the authority
to detain in certain cases and are not words giving a choice
to the authority to apply s. 17A or not. [10C- D]

(b) Even if the operation of ss. 17A-and 10 side by side
were to result in any difference in the working of the Act.
that difference would not anmount to any discrimnation, by
reason of the provisionins. 17A(2) to the effect that in
the case of a person to whoms. 17A(1) applies, s. 10 shal
be read subject to the nodifications set out therein. [10D

El
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(2) Article 22(4)(a) lays down a rule to which Art.
22(4)(b) read with Art. 22(7)(a) is an exception. 1n/ that
view, cl. (7)(a) nmust be construed as a restriction on
Parliament’s power of naking preventive detention laws in
the sense that it can depart fromthe rule laid down in cl
(4)(a) and dispense with reference of cases to an Advisory
Board only by a | aw which prescribes both the circunstances
under which and the class or classes of cases in which, a
person may be detained for a period |longer than 3 nonths
without obtaining the opinion of an Advisory Board in
accordance with cl. (4) (a). Since s. 17A has failed to
conply with the requirenent of cl. (7)(a). it has to be
decl ared bad as being inconsistent with that clause. [23F-H]
(a) Parliament has no alternative power either to pass a
| aw providing for it |onger period of detention than 3
nonths with the intercession of an Advisory Board or to
enact a law under Art. 22 (4) (b) read with Art. 22 (7) (a)
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providing also for a longer detention. but wthout the
intercession of such a Board, for, if such a theory were
accepted, it would nmean that : (1) Art. 22 (4) (a) would be
totally nullified by Art. 22(4)(b) read with Art. 22(7)(a),
and (ii) whereas State | aws providing | onger detention would
require the intercession of an Advisory Board, such |aws
passed by Parliament would not. Mbreover, the construction
that cl. (4)(b) read with cl. (7)(h) lays down an exception
to cl. (4)(a), harnonises the clauses. Therefore, the
theory of independent or alternative power of Parlianent
cannot be accepted. [18E-H, 19(C

(b) (1) An analysis of the 2 clauses, cls. (4) and (7) of
Art. 22 shows : (A) that ordinarily, detention provided by a
preventive detention |aw should not be for a period |onger
than 3 nmonths; (B) that if however such a | aw does provide
for a longer period than 3 nonths, it nust provide for the
intercession of an Advisory Board; and (C) that situations
may arise when in certain classes of cases Parlianent alone
should be enmpowered to enact a law which provides for a
| onger detention even wthout the intercession of an
Advi sory Board. [ 19A- B]

(ii) The law wunder cl. 7 (a) would be a drastic law, as
conpared to the one to which cl. (4) (a) would apply, and
the presunmpti on woul'd be that such a drastic | aw would apply
to exceptional circunstances and activities expressly and in
precise terms described. G rcunstances would ordinarily
mean situation or events erroneous to the activities of a
concerned person or a group of persons, such as riots etc.,
whi ch m ght by their pre-existence accentuate the inmpact of
such activities affecting the security of the country or a
part of it or the public order. dass or classes of cases,
on the other hand, relate to a group or groups of
i ndi viduals, who, by the nature of their ~activities fal
under one particular group or groups by their conmmon or
sim | ar objective or objectives. [21B-C, E]

(i) The entries 9 in List | and 3 in List 11l of the
VIl Schedule lay down the topics in respect of ‘which
| egi sl ati on can be nade. They are intended to delineate the
bounds within which |egislatures can pass detention | aws.
The purpose of these entries and of Art. 22(7)(a) are
di stinct. The purpose of Art. 22 (7) (a) is to distinguish
the ordinary fromthe exceptional to which only the salutary
saf eguards provided by cl. (4)(a) would not apply. [21C E
(iv) Therefore, nmere repetition of the subjects or topics of
legislation from the entries would not mean ~prescribing
either the circunstances or the classes of cases to which
only. as against the rest of the individuals and their
activities, the safeguard of intercession of an | independent

body would not apply. |If enuneration of the heads in the
entries were to nmean conpliance with prescribing of
circunstances and classes of cases. Parliament would., in
such a law, be dealing with all situations and all 'classes

of cases from the lowest to the nost extraordinary or
abnormal and not wth some only requiring a treatnent
different fromthat envisaged by cl. (4) (a); and in such a
case, 61. (4) (a) would again be rendered nugatory, for,
Parliament can, by enunerating verbatim the heads or
subj ects set out in the entries, do away wth the
requirement of cl. (4) (a). [20B-F;, 21 E-H

(v) The neaning of the word "and” in cl. (7) (a) nust be
held to have its ordinary conjunctive sense. the context in
the clause requiring Parliament to prescribe both the
circunstances and the classes of <cases in which only
consi deration by the Board can be dispensed with. Hence,
cl, (7) (a) envisages that Parlianent should apply its mnd
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and prescribe specific situations and types of cases which
require a drastic |aw dispensing with the intervention of an
Advi sory Board. [22A- B]

3

(c) The classification of prejudicial activities set out in
Regul ati on 18B of the British Defence of the Real m
Regul ations, 1939. in rr. 34(6) and 36(6) of the Defence of
India Rules, 1939, and in a. 3(2) of the W Benga

(Prevention of Violent Activities) Act, 1970, show, that
there is no practical difficulty in prescribing specific
ci rcunmst ances under which and the classes of cases which
need di spensing with the intercession of an Advisory Board.

[ 23F]

(3) This Court would reviewits earlier decisions if it is
satisfied of its error or of the baneful effect such a
deci si on woul d have on the general interest of the public or
if it is inconsistence it with the |egal philosophy of our
Constitution andin constitutional matters, this Court would
do so nore readily than in other branches, of law as
per petuation of an error would be harnful to public interest
Nevertheless, ~this Court~ will have to bear in nmind the
accepted rule that earlier decisions are not to be upset
except upon a clear conpulsion especially when t he
| egi sl ature has acted upon them as perhaps Parliament did,

whi |l e enacting the /i npugned s. 17A. [ 16A-D]

Majority view on the construction of ~ Art. 22(4)(b) and
(7)(a) in Gopalan v. Madr as [1950] S.C. R 88, over
rul ed. [230-H

The Bengal Imunity Co. Ltd. v. Bihar, [1955] 2 S.C R 603
and Legal Renenbrancer, State, of Wst Bengal v. The
Corporation of Calcutta, [1967] 2 S.C. R 176, followed.

[ The followi ng two questions were left open :((1) Since the
nmajor premise in the magjority decision in Gopalan that Art.

22 was a self-contained code and therefore the provisions of
a law mamde wunder that Article would not have to be
considered in the light of the provisions of Art. 19, was
di sapproved in Cooper T. Union of India, [1970] 3 S.CR

530, as. 3 and 8 to 13 of the Miintenance of  Interna

Security Act, must be declared void as inmposing unreasonable
restrictions; and (2) the maximum period- of detention
prescribed by the amended s. 13 and by s. 17A(2)(d) did not
satisfy Art. 22(7)(b), since the period fixed by Parlianment
therein is 3 years or until the expiry of the Defence of
I ndia Act whichever is later, which was an uncertain event.]

[ 24A- E]

JUDGVENT:

ORIG NAL, JURISDICTION : Wit Petition No. 266 of 1972,
(Petition wunder Art. 32 of the Constitution of India for
issue of wit it the nature of habeas corpus),

Nar anarayan Gooptu, Dilip Sinha, Pulak Ranjan Mandal And
Rat hin Das, for the petitioner

Niren De, Attorney-General of India, D. N. Mikherjee and G
S. Chatterjee, for the respondent.

Niren De, Attorney-Ceneral of India, B. Sen and S. P. Nayar,
for Attorney General of India

R K. Garg and S. C. Agarwala, for Intervener Nos. 1 & 4,
R K. Garg and K. R Nanbiar, for Intervener No. 2

Prodyot Kumar Chakravarthy, for Intervener No. 3

The Judgrment of the Court was delivered by

SHELAT, ACTING C.J., At all material times the petitioner
was an enployee of the Government of West Bengal in the
Col l ectorate of Hooghly District. He was arrested on
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January 29, 1972 pursuant to the order of detention dated
January 25, 1972 passed by the District Mgistrate, Hooghly
under s. 3(2) read with S. 3(1) of the Mintenance of
Internal Security Act, 26 of 1971. The said order was
passed "with a viewto preventing himfromacting in any
manner prejudicial to the maintenance of public order”. He
was served with
4
grounds of detention on that very day. The said grounds of
detention were in connection with certain incidents alleged
to have taken place on April 25, 1971, Septenber 14, 1971
Cct ober 12, 1971 and January 19, 1972, as set out therein
Before the said order was issued, the petitioner and six
others, also Governnent enployees in Hooghly Collectorate,
were prosecuted for their alleged parts in the first two
i ncidents on the basis of the first information report dated
Septenber 14, 1971 under s. 143/506 of the Penal Code. On
March 29, 1972, they were di scharged by the Magistrate on a
final 'report of the police dated March 10, 1972. Pur usant
to the said order of detention, the petitioner was detain
and is still in Hooghly jail
The not her of the petitioner thereafter filed an application
No. 318 of 1972 in the Hi gh Court of Calcutta under s. 491
of the Code of Criminal Procedure. |In that application the
petitioner’s detention was challenged only on two grounds,
nanely, vagueness of the grounds of detention and their
irrelevance. On May 29, 1972, the Hi gh Court dismissed the
said application. The present —petition is nore com
prehensi ve and for the first tinme challenges the validity of
several provisions of the Act.
The record before us shows that all the steps required under
the Act have been taken and conplied with inthe tine and
manner prescribed by the Act. No objection, therefore, to
the petitioner’s detention on that ground can be  validly
t aken. The petitioner’'s case was referred to the Advisory
Board constituted under the Act, which reported that there
was sufficient cause for his detention. On April 15, 1972,
the State Governnent, on receipt of the said report,
confirmed the order of detention under s. 12(1) and directed
that detention to continue for three years fromthe date of
det enti on. The said order of confirmation was duly
conmuni cated to the detenu. The petitioner thereafter made
his representation to the State Governnent on August 10,
1972, that is to say, several nonths after reference of his
case to the Board and the said order of confirmation. The
sai d representation was not considered by the State
CGovernment as by that tine this wit petition had already
been filed and was pending before this Court.
The order of detention has been challenged in the petition
on the follow ng grounds:

(1) that the grounds of detention were

vague;

(2) that there was no nexus between the

grounds and nai ntenance of public order

(3) t hat they were nechanically f raned

wi thout the detaining authority applying his

m nd;

(4) that the order was nala fide and passed

for collateral purpose, nanmely, to victimse

the active menbers of the State Coordination

Conmittee of which the petitioner was one;

(5) that s. 6(6) (d) and (e) of the Defence

of India Act, 42 of 1971 increasing

the detention period from12 nonths to 3 years

by the anmendment of s. 13 of the Act has
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5

treated equal |y citizens of I ndi a and

forei gners and has thereby violated Art. 14;

(6) that the said order of confirmtion

providing three years detention was ultra

vires Art. 22.
The District Magistrate by his counter-affidavit denied al
the grounds of challenge to the validity of the said order
On October 24, 1972, the petitioner applied for urging
addi ti onal grounds of challenge and on |liberty being granted
to anend, the petition was amended. Stated briefly, the
addi tional grounds challenged the validity of ss. 3, 5, 8,
11, 12 and 13 of the Act on the grounds of their being
unreasonabl e restrictions and as violating Arts. 14, 19, 21
and 22 by reason of those provisions failing to provide an
inmpartial authority to consider a detenu’s representation
and the means to chall enge the materials on which the order
is nade, the materials placed by the authority before the
advi sory ‘board and the report of the board based on such
mat eri al s _bef ore governnent confirnmed the detention
The hearing of the case started before the Constitution
Bench on Novenber 17, 1972 and was heard on that day and
again on November 21, 1972 and Decenber 1, 1972. It seens
that a contention was then raised as to the validity of s.
17A of the Act which provides for a period of detention for
21 nonths wthout ~consulting an advisory board, which
guestion, the Bench thought, required reconsideration of the
decision in GCopalan v. Madras. (1) The Constitution Bench
thought, therefore, that the case should be referred to a
| arger bench, and that is howthis case has cone up before
us for disposal.
The Act was passed on July 2, 1971. Its long title shows
that it was passed to provide for detention for the purpose
of maintenance of internal security and  matters connected
therewith. Sec. 3(1)(a) empowers the Central and the State
CGovernments to nmke an order detaining a person, i f
satisfied wth respect to such person that it is necessary
to do so with a viewto preventing himfromacting in any
manner prejudicial to : (i) the defence of -India. the
relations of India with foreign powers, the security of
India, or (ii) the security of the State, or the maintenance
of public order, or (iii) the maintenance of  supplies  and
services essential to the community. Sub-s. (2) authorises
the exercise of the power of detention under sub-s. (1)(a)
by certain officers named therein, inter- alia, district
magi strates, with respect to matters set out in s. 3(1) (a)
(ii) and (iii). Sec. 5 confers power on the _appropriate
government to renove a person detained under s. 3 from one
pl ace of detention to another Whether within or outside the
State. Sec. 6 provides that such an order shall ~not be
invalid on the ground that the concerned person is‘ detained
in ajail outside the jurisdiction of that Governnent, or
the office making the order. Sec. 8 Provides for the
conmuni cati on of grounds for detention.to the det enu
ordinarily wthin five days, and in exceptional cases
within 15 days
(1) [1950] S.C.R 88.
6

from the date of detention. Sec. 9 provides for the
constitution of advisory boards. Sec. 10 provides that,
save as otherwi se provided for in the Act, the appropriate
CGovernment shall within 30 days fromthe date of detention
refer every case to the advisory board. Under S. 11, the
advisory board has to give its report to the CGovernnent
within ten weeks fromthe date of detention. Sub sec. (4)
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of s. 11 disentities the detenu to appear by any |ega
practitioner before the board and neker,, the proceedings
before and the opinion of the board confidential. Sec. 12
provides that iif the board is of opinion that there is
sufficient reason for the detention, the Governnent may
confirm the order and continue such detention for such
period as status fit. in case the opinion is that there is
no such sufficient cause, the Government has to revoke the
detention order. Sec. 13 provides that the maxi mum period
of detention shall be 12 nonths fromthe date of detention
Sec. 17 provides that a foreigner, in respect of whom a
detention order is passed, may be detained w thout obtaining
the opinion of the advisory board for a |longer period than
three nonths, but not exceeding two years in any of the
classes of cases | _or under any of the circunstances
thereinafter set out in sub-cls. (a) to (d) of sub-s. (1),
nanmely, where a foreigner enters or attenpts to enter India
or is found with arms, amunition or explosives, or Were a
foreigner ‘enters or attenpts to enter a notified area or is
found therein in breach of s. 3 of the Cimnal I|aw
Amendnent - Act, 1961, or where such a foreigner enters or
attenpts to enter in an area adjoining the borders of India
specified wunder s. 139 of the Border Security Forces, Act,
1968 w thout a travel ~ docunment, or where the Centra
Government has reason to believe that such a foreigner
conmits or is likely to commit an of fence under the Oficia
Secrets Act, 1923. Sec. 17 thus |ays down classes of cases
in or circunstances under which foreigners can be, detained
for a period |longer than three nonths wthout reference to
an advi sory board.

Art. 19(1) guarantees the rights of freedom of ~ speech and
expression, of assenbly, to form associations and unions to
nove freely throughout India, to reside and settle in any
part of India and to practise any - profession, occupation
trade or business, subject to reasonable restrictions \which
may be inposed by law as provided by cls. (2) to (6)
thereof. Art. 21 guarantees protection of life and/liberty,
the deprivation of which is not  permissible, except in
accordance with procedure established by law. Art. 22, by
its cls. (1) and (2) guarantees that no person can be
detained in custody w thout his being.informed, as soon _as
may be, of the grounds for his arrest and wthout being
furnished with an opportunity to consult and be defended by
a legal practitioner of his choice, and his being produced
before the nearest nmmgistrate within 24 ~hours from his
arrest. No such person can be detained for nore than that
period w thout the authority of a magistrate. d. (3) of
Art. 22, however, maekes cls. (1) and (2) inapplicable to a
person arrested and detained under a |aw providing for
preventive detention. But «cl. (4) provides that no |aw
provi di ngf or preventive detention shall authorise detention
for a period |longerthan three months unless (a) an advisory
board has reported before the expiration of three
nonths that there is sufficient cause for ’suchdetention

or (b) such person is detained in accordance with a |law
madeby Parlianent under cl. 7(a) and (b).

7

ad. (7) provides that Parlianment may by law prescribe (a)
the circunmstances under which, and the class or classes of
cases in which, a person nmay be detained for a period | onger
than three nonths under any |law providing for preventive
detention w thout obtaining the opinion of an advisory board
in accordance with the provisions of sub-cl. (a) of cl. (4);
(b) the maxi mum period for which any person may in any cl ass
or classes of cases be detained under any |aw providing for
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preventive detention. Parliament under entry 9 of List | of
the Seventh Schedule can pass such a law for reasons
connected with defence, foreign relations or the security of
India, and concurrently with State |egislatures under entry
3, List I'll for reasons connected with the security of the
State, the mai ntenance of public order or the maintenance of
supplies and services essential to the community.
On Decenber 3, 1971, the President issued a proclamation of
emergency under Art. 352 of the Constitution. On Decenber
4, 1971, Parliament enacted the Defence of India Act, 42 of
1971. The Act was passed in view of the grave emergency
which then existed as proclaimed by the President, and to
provide for special neasures to ensure public safety and
interest, the defence of India and civil defence, for tria
of certain offences and for nmatters connected therewth.
Sec. 2(3) of the Act provided that it would remain in force
during the period of operation of the proclamation of
enmergency and for six nonths thereafter. By sec. 6, the Act
i ntroduced anendnents in several Acts, one anobngst them
bei ng the Maintenance of Internal Security Act, 1971. a.
(d) of sub-s. (6) of s. 6 anended s. 13 of the Act by adding
after the words therein "fromthe date of detention", the
words and figures "or until the expiry of the Defence of-
India Act, 1971, whichever is later". By cl. (e) of sub-s.
(6) of s. 6, a newsection, s. 17A was inserted in the Act.
The new section reads as follows :
"17A. (1) Notwithstanding anything contained
in the foregoing provisions of this Act,
during the period of operation of t he
Procl amation of Energency issued on the 3rd
day of Decenber, 1971, any person (including a
foreigner) in respect of whom an order of
detention has been made under this Act, may be
det ai ned wi t hout obtaining the opinion of the
Advi sory Board for-a period |onger than three
nont hs, but not exceeding two years from the
date of his detention in any of the follow ng
cl asses of cases or under any of the follow ng
ci rcunst ances, nanely:-
(a) where such person had been detained with
a viewto preventing himfromacting in any
manner prejudicial to the defence of India,
relations of India with foreign powers or the
security of India; or
(b) where such person had- been, detained
with a viewto preventing himfromacting in
any manner prejudicial to the security of the
State or the maintenance of public order
(2)In the case of any person to whom sub-
section (1) applies, sections 10 to 13 /shal
have ef f ect subj ect to the <“follow ng
nodi fi cations, nanely,
8
(a) in section 10, for the words "shall
within thirty days", the words "may, at —any
time prior to but in no case later than three
nonths before the expiration of two years"”
shal | be substituted;
(b) in section 11, -
(1) in sub-section (1) for the words "from
the date of detention", the words "from the
date on which reference is made to it" shal
be substituted;
(ii)in sub-section (2), for the words "the
detention of the person concerned", the words
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"t he continued detention of the per son

concerned" shall be substituted;

(c) in section 12. for the words "for the

detention", in both the places where they

occur, the words "for the continued detention’

shal | be substituted;

(d) in section 13, for the words "twelve

nonths", the words "three years" shall be

substituted."
The new section, s. 17A effectuates three main changes : (1)
by its non-obsante cl ause overrides the other provisions of
the Act, (2) a person may be detained in a class or classes
of cases or under the circunstances set out in sub-cls. (a)
and (b) of its sub-s. (1) without obtaining the opinion of
an advisory board for a period | onger than three nonths, but
not exceeding two years fromthe date of detention, that is
to say, no opinion-of an advisory board need now be obtai ned
for 21 nonths fromthe date of detention, the first three
nonths' of the detention being permssible wthout such
opi nion. ‘even before the insertion of s. 17A; and (3) the
maxi mum period of detention of such-a person can be three
years or until the expiry of the Defence of India Act, 1971
whi chever is later. ~These changes have been brought about
by Parliament exerci'si ng power contained in cl. (4) (b) read
with cl. 7(a) and (b) of Art. 22. The power is exercised in
respect of classes of cases and circunstances relating to

all the heads under entries 9 and 3 of Lists | and [IIl of
the Seventh Schedule, except one, ~viz., naintenance of
essential supplies and services, in respect of whi ch

Parliament has the power to pass preventive detention |aws.
Counsel for the petitioner challenged the validity of the
provi sions of the Act and the detention order nmainly on the
foll owi ng grounds :
(1) that the amendnents introduced in the
Act by s. 6(6) (d) and (e) are violative of
U. 22(4), (5 and (7);
(2) that s. 10, both prior to and after its
amendnment, contravenes Art. 22(4);
(3) that sec. 6 (6) (d) and (e), of the
Def ence of India Act contravenes Art. 14;
(4) that the maxi mumperiod prescribed by
the anmendment to s. 13 by, s. 6 (6) (d) of the
Defence of India Act and by , the new s
1.7A(2) (d) is ultra vires the powers  of
Parliament since it amounts to punitive and
not, preventive detention
9
(5) that secs. 3, 5, 8, 11 and 12 of the Act
are violative of Arts. 14, 19 and 21, on the
ground that they are unreasonable restrictions
and are not saved by any of the sub-clauses of
Art. 19(1); and
(6) that the amendnents brought about in
themby s. 6(6) (d) and (e) of the Defence  of
I ndia Act cannot breathe life in themas they
were non est, by reason only of the subsequent
procl amati on of emergency.
These contentions fall under two parts, (1) relating to the
provisions as they stood before the amendnents, and (2)
relating to the amendnents introduced in the Act by the
Def ence of India Act, s. 6 (6) (d) and (e). As regards the
first part, the arguments were that
(i)the Act was invalid as the restrictions
placed thereby on the fundanental rights
guaranteed by Arts. 14, 19(1) (a) to (d) and
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(g), 21 and 22 were not saved by sub-cls. (2),
(3), (4) and (6) of Art. 19(1);

(ii) s. 3 of the Act in so far as it enpowers
the detention of a person on subj ective

sati sfaction, and not on any obj ective
assessnment of the truth of allegations made
agai nst hi m i nposes an unr easonabl e

restriction on his several rights guaranteed
by Art. 19(1);

(iii)s. 8, which obliges the authority to

furnish to the detenu the grounds of detention
and confers on him the right to make a
representatioon does not provide for its con-
sideration by an independent and inpartia

body, is bad;
(iv) s. 12 is bad as government can, contrary
to principles of natural justice, confirm

detention for a period longer than three
nmonths on the strength of an advisory board' s
report wthout giving any opportunity to the
detenu to know the contents of such a report
and to controvert it;

(v) t he provi si ons of t he Act are
di scriminatory 1in so far as they drastically
curtail ~“the liberty of a detenu wthout his

havi ng saf eguards available to a per son
proceeded agai nst under-ss. 107 to 110 of the
Code ‘of Crim nal Procedure.
As stated above, s. 17A authorises detention on the ground
of prejudicial acts.in relation to (a) defence of India,
relations wth foreign powers and security of -India, and,
(b) security of the State and nmi ntenance of = public order
only. Counsel argued that by the use of the words "may be
detained" in the first part of the section an unguided
di scretion has been conferred on the detaining authority
whet her to take action under the nore drastic provisions of
this section or under s. 3(1) read with ss. 10 to 13, even
though the activities in respect of which action “is /taken
are in both the cases of the kind set out in (a) and (b)
above. in support of this argunent, counsel relied on the
decisions of this Court in Northern I'ndia Caterers Private
Ltd.
10
v.Punjab, (1) State of MP., v. Thakur Bharat Singh, (2)
S. G falsinghani v. Union of India,(3) Satwant ~Singh
Sawhney v. D. Ranmarathnam Assistant Passport Oficer
CGovernment of India, New Delhi. (4)
The contention, however, is not borne out by thel provisions

of W 10 and 17A(1) and (2). In the first place, s. 10
opens with the words save as otherw se expressly provide in
this Act". These words nean that the section would apply

only to cases not expressly provided for in the Act, that is
to say that would not apply to under ss. 17 and 17A which

deal cases "otherw se expressly provided" in the Act. In
the second place, the words "may be detained" ins. 17A(1)
go with the words which follow them nanely, "without

obt ai ni ng the opinion of the advisory board" and in "any of
the follow ng classes of cases or under any of the follow ng
ci rcunmst ances The words "may be detained", no doubt, enable
the authority to detain a person wthout obtaining the
opi nion of an advisory board for a period 'longer than three
nont hs, but not exceeding two years in the canfotherein set
out . The words "may be detained" thus are words enabling
,the authority to detain without a board' s opinion for the
period there provided for, but are not words giving a choice
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to the authority to apply s. 17A(a) or not. Even if the
operation of s. 17A and s. 10 side by side were to result in
any difference in the working of the Act, that difference
woul d not seemto anount to any discrimnation by reason of
the provision in s. 17A(2) to the effect that in the case of
a person to whomsub-s.(1) applies s. 10 shall be read
subject to the nodification, nanely, that for the words
"within thirty days", the words "at any tinme prior to but in
no case later than three nmonths before the expiration of two

years" shall be substituted. 1In this view, there is no
guestion of discrimnation or violation of Art. 14 as a
result of any such discrimnation. This conclusion is

clearly borne out by the conbi ned effect of the non-obstante
clause in the comencenent of s. 17A(1) and the qualifying
words "save as otherw se provided in this Act" in s. 10.

But the nore inportant challenge to the validity of s. 17A
was as regards its inconpatibility with and the non-
conpliance of the requirenents of Art. 22(7). The argunent
was two fold: (1) that on a proper reading of Art. 22(4),
(5) and (7), cl. (7) was an exception to the rule laid down
incl. (4), and (2) that consequent upon such a construction
of cl. (7), that is, as an exception to cl. (4), that clause
did not generally enmpower Parlianment to enact a law, on the

subjects set out in entries 9 and 3 of Lists | and |11
respectively, wthout  the safeguard provided by cl. (4),
nanely, of obtaining an opinion of an inpartial body, Ilike

the advisory board’ On the contrary, that clause authorises
Parliament to enact a detention law in exceptional class or
cl asses of cases and in excepti onal ci rcumnst ances
specifically prescribed by such-a law. The contention was
that s. 17A did not comply with such a requirenent. of cl
(7) inasnmuch as enuneration of the subjects or heads in s.
17A, except that with respect to maintenance of essentia
supplies and services, would not nmean prescribing class or
cl asses of cases and circunstances as provided by cl. (7).
(1) [1967] 3 S. C R 399. (2) [1967] 2 S. C R 454.

(3) [1967] 2 S. C R 703. (4) [1967] 3 S. C R 525.

11

Three questions would energe from this contention: (1)
whet her cl. (7) is an exception to the rule laid down in cl
(4); (2) whether Parlianents power to enact a detention law
islimted by the requirenments laid down incl. (7); and (3)
whet her setting out verbatimthe heads or subjects or sone
of them wupon which Parlianent can enact such a law would
mean conpliance of the requirements of cl. (7).

These very questions were considered in one form or - anot her
in Copalan v. Madras(l) in connection with s. 12 of the
Preventive Detention Act, 1950. The wvalidity of _that
section was inpugned on the ground of its not having
conplied with the requirenments laid down in cl. (7),
firstly, because the section nerely enunerated the heads or
subj ects, except one, nanely, maintenance of essentia
supplies and serves upon which under entries 9 and 3 of
Lists | and |II1l respectively Parlianent could enact a
detention | aw and not the class or classes of cases and the
circunstances in which detention, wthout the board’ s
opi nion could be ordered , and secondly, because it failed
to conply with both the requirements, the word 'and’ in that
connection being used conjunctively and not disjunctively.
Sec. 3(1) of that Act authorised the Central or the State
Government to detain a person, (i) if it was satisfied that
his detention was necessary to preventing him from acting
prejudicially to (a) to the defence of India, her relations
with foreign powers, the security of India; or (b) the
security of the State or the maintenance of public order, or
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(c) the maintenance of supplies and services essential to
the comunity, or (ii) with reference to a foreigner to
regulate his continued presence in India, or to nmake
arrangenents for his expulsion fromlndia. See. 9 required
the appropriate Government to place the case of the person
det ai ned under s. 3(1) before the advisory board within six
weeks fromthe date of detention only in cases (1) where the
order was nmade on apprehension that the detenu was likely to
act prejudicially to the maintenance of essential supplies
and services, and (2) where it was nade against a foreigner
under the two heads stated above. S. 12 of the Act provided
that a person could be detained w thout obtaining the
board’s opinion for a period | onger than three nonth-,. but
not exceedi ng one year fromthe date of the detention in the
following classes of ~cases, or in any of the follow ng
ci rcunst ances, nanely, where such a person has been det ai ned
with a viewto preventing himfromacting prejudicially to
(a) the defence of India, relations with foreign powers, the
security of India, and (b) the security of the State or the
mai nt enance- of public order.” S. 12(2), however, provided
for a review by the appropriate Governnment in consultation
with a person who is or has been or is qualified to be
appointed a judge of ‘a High Court. Such a provision for a
review and the intercession of an independent and inpartia

person reduced to/'a certain extent the rigour of s. 12(1).
No such review, which would be of a quasi judicial nature,
[ (see Lakhanpal v. Union of India(2)] is provided for in the
i mpugned section 17A.

The majority Court. consisting of Kania. CJ., and
Patanjali Sastri, Mikherjea and Das, JJ., (as they all then
were) rejected both the contentions, holding, firstly that
the word 'and’ neant in the context 'or, which nmeant that it
was enough if Parlianment, under Art.

(1) [1950] S. C. R 88.

(2) [1967] 1 S. C R 433.

12

22(7) (a), prescribed either the circunstances or,/ the of
cases in which a person mght be detained for ‘a period
longer than three nonths without reference to an advisory
board, and secondly, that matters referredto in s. 12
constituted sufficient description of circunstances or
classes of cases so as to conply with the requirenents of
Art. 22(7)(a), and that therefore, the section was not open
to any constitutional. challenge.

The minority Court consisting of Fazl Ali and Mahajan, JJ.,
(as the latter then was) accepted the’ petitioner’s
contention in both its aspects and held that the word ' and

meant the conjunctive and not the disjunctive, and  that
therefore, the inpugned provision had to specify both the
cl asses of cases and the circunstances in which detention
for a |longer period could be directed without a" board s

opinion. They also held that the expressions "class or
cl asses of cases" and "the circunmstances" would not ' nean
nmerely the heads or the subjects on which a detention |aw
was perm ssible under cl. (7)(a).

Kania, C. J., held that the word "and’ in cl. (7) (a) neant
that the power of preventive detention beyond three nonths
may be exercised, either for the circunstances in which or
the class or <classes of cases in which a person was
suspected to be doing the objectional things nentioned in s.
12. According to him "the use of the word "which’ twice in
the first- art of the sub-clause read with a comma put after
each shows that the legislature wanted these to be read as
di sjunctive and not conjunctive".(126-127) Patanjali Sastri,
J., (as he then was) also construed the word ’'and as
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nmeani ng t hat Par | i ament nay prescribe ei t her the
circunstances or the classes of cases or both and held that
s. 12 provided both, for, to say that persons likely to act
prejudicially to the defence of India may be detai ned beyond
three nonths was at once to prescribe a class of persons who
and the circunstances under which persons could be detained
for the longer period. (216) Mikherjea, J., (as he then was)
thought that cl. (7)(a) laid down an enabling provision and
Parliament, if it so chose, could pass a lawin terms of the
sarne. "where an optional power is conferred on certain.
authority to performtw separate acts, ordinarily it would
not be obligatory to performboth; it may do either if it so
likes". (282) Das, J., (as he then was) also felt that
Parlianment "was not obliged under el. (7) to prescribe both
ci rcunst ances and cl asses, and in any case has in fact, and
substance prescribed both, particularly as in sonme cases
ci rcumnst ances and classes of cases may concei vabl y
coal esce." (330-331) The approach, on the other hand, of the
mnority /judges was that cl. (4) of Art. 22 laid down a
general . rule and cl. (7) war, an exception thereto. Read in
that light, —cl. (7) meant-that Parlianment could dispense
with an advisory board. but that if it did, it, ’'had to
prescribe the circunstance and the classes of cases, and
therefore, the word 'and” in that sub-clause could not be
read as 'oil. (175-176; and 235)

As regards the expression "the circunstances under which and
the class or classes of cases in which" a Person could be
detained for a | onger period than three nonths, Kania, C. J.,
observed that circunstances ordinarily nmeant. events or
situations extraneous to | the-actions of ~the individua
concerned, while a class of cases neant determ nable groups
based on the actions of the individuals wth a common aimor
13

i dea. He, however, held that the assunption that entry 9 in
List I and entry 3 in List Il were incapable of being
consi der ed as circunstances. or -classes of cases was
untenabl e, and therefore, there was no reason why the words
of those entries could not be usedin s. 12 so as to conply
with the requirenment of cl. (7)(a). (127-128) Patanjal

Sastri, J., thought that cls. (4) and (7) were independent
clauses and could not be correlated so as to characterise
cl. (7) as a proviso or exception to cl. (4), and that to

read them as a rule and an exception was against their
| anguage and structure. He also thought that cl: (7) dealt
with preventive detention, a purely protectional neasure,
whi ch nmust necessarily proceed in all cases on suspicion or
antici pation as. di stinct from proof, [ Rex V.
Hal l i day(1l)]and that in such laws it would be inpossible to
maintain the various circunstances to enunerate various
cl asses of cases exhaustively for which a person should be
detai ned for nore than three nonths except in broad outline.
(214) According to himsufficient guidance could be given by
i ndicating the general nature of the prejudicial activities

which a person is likely to indulge in. He observed
that he failed to see why enuneration of five out - of
t he Si X subjects on which a det ent was
perm ssible wunder the two entries could not be said to
conply with the requirenents of cl. (7)(a). "I fail to
see", he said, " why this could not be regarded as a broad

classification of cases or a br oad di scretion of
ci rcunst ances where Parliament considers |onger detention be
justifiable". (215)

Wile Kania, CJ., and Patanjali Sastri, J., were thus
satisfied Got the requirement of «cl. (7)(a) wuld be
conplied with by the mom enuneration of the subjects in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 25

entries or sone of them Das J. and Mukherjea J, do not

appear to express their satisfaction in so forthright a

| anguage. This is-clear fromthe foll owi ng passages:
"It is true that circunstances ordinarily
relate to extraneous things, like riots,
commotion, political or communal or some sort
of abnormal situation and it is said that the
framers of the Constitution had in mnd sone
such situation when the advisory board m ght
be done away, with. it is also,urged that they

had in mnd that the nore dangerous t

ypes of
det enus shoul d be denied the privileg
e of the
advi sory ~board. | amfree to confess that
prescription of specific circunstances or a
nor e rigid and definite of

classes ~ would have been better and nor e
desirable. But that is crying for the ideal
The  Constitution has 'not in ternms put any
such limtation-(per Das, J., at 331-332)
"I am extrenely doubtful", said Mikherjea, T.,
"whet her” the classification of cases nade by
Parliament ~in section 12 of the Act really
fulfils the object which the Constitution had
in view. The basis of classification has been
the | apprehended acts of the persons detained
described with reference to the lists as said
above. Five Qut of the six heads have been
taken out -and | abel'led as cl asses of cases to
whi ch the protection of clause (4) (a) of the
article would not be available. It is against
conmon sense that all forns of

(1)[1917] A.C. 260, at 275.
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activities connected with these five itens are
equal |y dangerous and nerit the sane,/ drastic
treatnment. The descriptions are very genera
and there may be acts of various -degrees of
intensity and danger under each -one of  these.
heads." (281)

Al t hough he thought that s.12 was not framed-with due regard

to the object which the Constitution had in view. he held

that he was unable to say that the section was invalid  as

being ultra vires the Constitution.

Fazl- Ali J., on the other hand, held (1) that cl. (4) laid

down a general rule and cl.. (7) engrafted an exception to
it, and that it was never intended that Parlianment could
treat the nornmal as the abnornmal, or the rule as an

exception; (2) that the circunstances to be prescribed nust
be special and extraordinary and the class or classes of
cases 9%t Dbe of the same nature. The Constitution | never
contenpl ated that Parlianent should mechanically reproduce
all or nost of the categories in the legislative entries
al nost verbatimand not to apply its mnd to decide in what
circunstances and in what class or classes of cases the
advi sory-board should be dispensed with; (3) that even if
cls.- (4) and (7) were treated as alternatives and not as a
rule and an exception, a law under cl.- (7) (a) would be an
exceptionally drastic |aw and such a | aw nust be intended
for an exceptional situation and not for all the situations
whi ch woul d fall under the heads in the entries, under which
a detention lawis permissible. It followed, therefore,
that class or classes of cases and the circunstances nust be
of a special nature to require |legislation which dispenses
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with the safeguard of an advisory board. (11-3-176) Mahajan

I., (as he then was) held.that if clause (7) were regarded
as an independent clause or an alternative to cl.(4), cl

(4) would , be rendered nugatory and such a construction
woul d armount to the Constitution saying in one breath that a
detention |aw cannot provide for detention for a period
| onger than three nonths without reference to an advisory
board and in the sane breath saying that Parlianment, if it
so chose, can do so in respect of or any of the subjects
mentioned in the lists. |If that was so, it would have been
whol Iy unnecessary to provide such a safeguard in the
Constitution on a matter which seriously affected persona

liberty. On the construction of cl. (7), he held that the
Constitution recognised varying scales of duration of
detention with the ideathat this would vary with the nature
of the apprehended act, detention for a period of three
nonths in ordi nary cases, detention for a |longer period with
i ntervention of a board in nore serious cases, and detention

for a /longer period than "three nonth  wthout t he
intercession of a board for still nore dangerous class or
Classes and for acts: committed in grave situation,-,."
(238-239)

About a mouth before the Suprenme Court delivered its
judgrment in Copalan(l)’ the H gh Court. of Calcutta in
Sitendra Narain Ray Choudhury v. The Chief Secretary to the
CGovernment. of West Bengal (2) (F. B.; Ref.. 1 of 1950) had
decided by a majority that setting out five out of the six
heads in the entries in s. 1 2 of the 1950 Act was
sufficient conpliance of the requirenments under cl. (4) (b)
read with cl. (7) (a of-Art’. 22.

(1) [21950] S. C R 88

(2) 1. L. R [1954] 1 Cal, 1.
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Counsel for the petitioner canvassed for the reasoning given
by Fazl Ali and Mahajan, JJ., while the |earned Attorney
General contended that the reasoning in the judgnments of the
majority judges was in consonance with clauses (4) and (7)
of Art. 22. He comrended the follow ng propositions for our
accept ance:
(1) The Constitution authorises preventive
detention and makes, specific provisions for
it in Art. 22(4) to (7);
(2) The heads in respect of which preventive
detention <can be ordered are carefully —and
deliberately nmade in entries 9 and-3 of ~Lists
Il and I1I1;
(3) The. Constitution provides two separate
and independent situations where preventive
det ention can be directed, nanel y t he,
substantive part of cl. (4)(a) and cl.” (4)(b)
read with cl. (7)(a) and (b);
(4) Except for the enabling power 'in cl
(7)(a) both Parliament and State |egislatures
are conpetent to make preventive de’'tention
| aws under entry 3 of List II1;
(5) So far as cl. (7) of Art. 22 is
concerned, it is an enabling clause and
provides for two situations in which a |aw
under that clause can be nade by Parlianent
al one. In other words, these two situations
are independent of each other and are not
condi tions-precedent,
The Ilearned Attorney CGeneral argued that what cl. (7)(3)
provides is that Parlianent may. prescribe the circunstances
or prescribe class or classes of cases for which a person
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can be detained for ’'nore than three nonths wi t hout
reference to an advisory board. 1In other words the clause
is an enabling clause authorising Parlianent (1) to
prescribe the circunstances under which a person nay be.
detained for a period |onger than three nonths de hors the
advi sory board; and (2) to prescribe the class or classes of
cases etc. |In this sense Parlianment can do either of the
two, and therefore, though cl. (7)(a) uses the word 'and’
that word is used in the disjunctive and not in conjunctive
sense. ’'Circunstances’, according to him nean the heads or
subjects set out in the tw legislative entries, and the
expression "class or classes of " mean incidents or
activities but is not related to individuals or group or
groups of individuals.

The |earned Attorney-General finally urged the fact. which
all of wus are too well conscious of, that the mjesty
decision in Copalan(1l) has stood for such a long time that
it should not be disturbed unless there are strong and
mani fest ‘reasons to do so. Counsel for the petitioner, on
the ot her hand, argued that the najority decision was cont-
rary to the schene and the terns, of Art. 22. Since the
matter involves the right of personal liberty, the fact that
"the decision has held the field should not. by itself be a
deterrent against its reconsideration. The principles upon
whi ch  such reconsideration would be resorted to have been
expl ained by this Court in a nunber of decisions, of, which
we need renind ourselves of two only. The Bengal [Inmunity
Co. Ltd. v. Bihar(2) and the Legal Renenmbrancer, State of
West Benga

(1) [1950] S. C R 88. (2) 11955] 2'S.C.R 603.
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v. The Corporation of Calcutta.(1l) These decisions have laid
down that this Court would reviewits earlier decisions if
it is satisfied of its error or of the baneful effect such a
deci sion woul d have on the general interest of the public or
if it "is inconsistent with the | egal philosophy @ of our
Constitution," and that in constitutional matters this Court
would do so nore readily than in other branches of |aw as
perpetuation of an error would be harnful to public
i nterests. I ndeed, the inhibit of the doctrine of Stare
decisis is in this case, partly reduced ,by the fact that
despite the majority decision in Gopalan (supra) up holding
the wvalidity of the inpugned s. 12 of the Act of 1950, and
presunably in deference to the mnority views, that  section
was renoved from the Act the very next year by the
Preventive Detention (Arendnent) Act, 1951. Further, the
major premse in the majority decision ,that Art. 22 was a
self-contained code and that therefore the provision of a
law permtted by that Article would not have to be
considered In the light of the provisions of Art. 19 was
di sapproved in R C. Cooper v. The Union of <lndia.(2)
Nevert hel ess, we have to bear in mind the accepted rule that
earlier decisions are not to be upset except upon a clear
conpul sion especially when the | egislature has acted upon-,
as perhaps Parlianment did while enacting the inpugned  s.
17A.

Art. 19(1) in the first instance, guarantees the severa

freedom well accepted in all denpcratic systems, subject of
course to the power of the State to inpose reasonable

restrictions in public interest and public good. Art. 21
then guarantees the equally well accepted safeguard against
arbitrary deprivation of |ife and personal |liberty save in

accordance with procedure established by |aw, t her eby
ensuring governnent by law and not by men. d's. (1) and (2)
of Art 22 again lay down the well-accepted rule that a
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person detained in custody shall be expeditiously inforned
of the grounds of his arrest and guarantee I1& right to the
assistance of a legal practitioner of his choice and the
necessity of his having to be produced before a mmgistrate
thus securing a judicial as against a legislative or an
executive sanction for hit arrest.

The non-applicability of cls. (1) and (2) provided by cl
(3) of Art. 22 in the case of an eneny-alien and a person
det ai ned under a preventive detention | aw was provided for,
as is notorious, as a sequel to the tragic incidents and
danger to both the internal and external security of the
country following the partition. d. (3) consequently was
inserted as an exceptionto the rule laid down in cls. (1)
and (2) of Art. 22. There can be no doubt whatsoever that

the Constitution nmakers accepted preventive detention ',as a
necessary evil, to be tolerated in a constitutional schene
whi ch otherw se, guaranteed personal liberty in its well-

accepted form Having thus recognized the necessity of
preventive detention |aws, the <constitution-nakers first
delineated in clear and precise terns certain. heads or such

in respect —of which only Parlianment by itself and
concurrently with State 1l egislatures was enpowered to enact
detention laws wunder entries 9 and 3 of Lists | and 111

respectively. Secondl y, they provided in cl. (4) that no
such law shall authorise detention of a person for a period
| onger than three, nonths as (a) an advisory- wth

(1) [1967] 2 S.C R 176. (2) [1970] 3 S.C-R 530.
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of judicial training has reported that there is sufficient
cause for detention; ~or (b) a person is detained in
accordance with a Parliamentary statute passed under
cl..(4)(b) read with cl. (7)(a) and (b). These provisions
clearly indicate that ordinarily preventive detention can
only be for a period of three nonths “only. If ‘a law,
however, provides for detention for longer period, it can
only do so with the intercession of an i mparti al
i ndependent body, viz., an advisory board. Sub-cl. (b) of
cl. (4), however, provides that a detention for ‘a | onger
period than three nonths can be had, if a person-is detained
under a |aw nmade by Parlianent under cl. (7)(a) and (b).
ad. (4) thus lays down two situations-in which the rule of
three nonths detention can be relaxed; (1) where the
i ntercession of an advisory board is provided, and (2) where
Parlianment has enacted a. law under cl. (7)(a) and (b). ~The
proviso to sub-cl. (a) of cl. (4) lays down that even where
there is intercession of. the board, detention cannot be in
any event for nmore than the nmaxi mum period prescribed in the
law in question under cl. (7). Reading cl. (4) thus in_ its
entirety, the plain neaning of the | anguage used there is
cl ear. It first lays down the ordinary rule of detention
being only for three nmonths and then provides two exceptions
toit, viz., (a) detention for longer period of intercession
of an advisory board is provided for, and (b) ‘where
Parliament acts under cl. (7) (a) and (b), subject in  both
the <cases to the maxi mum period provided in the [|aw under
consideration. It will be seen that sub-cl. (a) of cl. (4)
is not restricted to Parlianentary Statutes, while sub-cl
(b) is and applies to an Act passed by Parlianment al one.
W next go tocl. (7). That clause by its
sub-cl. (a) provides "Parlianment may by [|aw
prescri be-
(a) the circunstances under which, and the
class or classes of cases in which, a person
may be detained for a period | onger than three
nmonths wi thout. the opinion 'of *an Advisory
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Board in accordance with the provisions of

sub-cl. (b) of cl. (4)."
Two alternative constructions of cl. (7) (a) were
suggested before US. The |earned Attorney-General subnitted
that cls. (4) and (7) should be read together, and if so
read, they mean, two i ndependent powers; (1) to make a | aw
providing for |onger detention with the provision for an
advi sory board, and (2) to make a | ow providing for a | onger
detention wi thout an advisory board. He argued that,
therefore, the powers were independent or alternative and
"there was no question of’ cl. (7)(a) being an exception to
cl. (4 a Secondly, he argued that the words "may by |aw
prescribe" in cl. (7)(a) neant that that sub-cl. was an
enabl i ng provi sion which authorised Parlianment (i) to pres-
cribe the circunstances. under which, and (ii) the class or
classes of cases in which a person can be detained for a
| onger period w thout the intervention of an advisory board.
Since the constitution enables Parlianent to perform two
things, it has the power to do either of themand therefore
the word 'and there used has to be read in the context as
having been used in the disjunctive sense. Maxwel I on
Interpretation of Statutes (11th ed.) 229) 'On the other
hand, the contention on behalf of the petitioner was that
cl. (4) (a) laid down a safeguard that there has to be the
intervention of a board in all cases where the |law Provides
for detention for a period |longer than three nonths except
44 SupCl/ 73
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in the case when Parlianment choose to exercise its power
under cl. (7) (a).

In determ ning which of these constructions is correct, it
is necessary to consider first the 'nature and scope of cl

(4)(a). Under that <clause, no law, whether passed by
Parliament under entry 9 of List | and or by Parlianment and
the State Legislature wunder entry 3 of List I[Il can
authorise longer detention than three nonths wunless it
provides for the intercession of an advisory board. a.

(4)(a) thus lays down a limtation on the |egislative / power
conferred on both the Central and State |egislatures’ while
exercising their power under the said entries.. The position
then is that although Parlianment and the State Legislatures
have the power to make detention |aws under any of the
topics or subjects enunerated in the two entries, cl. (4)(a)
first provides that a | aw passed by either of them cannot
provi de detention for a period |onger than three nonths. It
next lays down that if such a |law provi des detention for a
period longer than three nmonths, it can do so only if it
i ncludes the safeguard of the intercession of = an advisory
board, which the Constitution was anxi ous enough to see that
it contained persons who were or would be qualified to hold
the position of a Hi gh-Court judge.

Whereas sub-cl. (a) of cl. (4) applies to legislation
enacted by both Parlianent and the State Legislatures,  sub-
cl. (b) applies to |laws made by Parlianent. Sub-cl . (b)
provides that the Iimtation placed ,on the power  of

Parlianment under sub-cl. (a) is not to apply to a law nmade
by Parlianent wunder cl. (7)(a) and (b). If the theory of
alternative power of Parlianent either to enable a |I|aw
providing for a | onger period but with the intercession of a
Board or to enact a |law under cl. (4)(b) read wth cl

(7)(b) providing also for a |onger detention but w thout the
i ntercession of a board, were accepted cl. (4) (a) would be
totally nullified by cl. (4)(b) read with cl, (7) (a). In
ot her words, such a construction would nean that though the
constitution makers laid dowmn a safeguard against a |aw
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providing for a longer duration, they, in the very sane
breath, nullified that safeguard by generally enmpowering
Parliament under cls. (4) (b) read with cl. (7) (a) to enact
laws with [longer period of detention w thout the inter-
cessi on of an advi sory boar d. Surely, such an
interpretation which nullifies one part of the same cl ause
while interpreting its another pad has to be avoided.
Further, if cl.(4) (b) read with cl. (7) (a) was intended to
override «cl. (4) (a) and the safeguard required in a |aw
provi di ng for det ention for a | onger peri od t he
constitution-makers would have confined cl. (4)(a) only to
laws made by the State Legislatures and would not have

applied it to Parlianent as well. The constitution-nakers
in that case would have sinply used in wused incl. (4) (b)
and cl. (7) (a) language such as "Nothing cont ai ned
incl. (4) (a) shall apply to ' a |aw of preventive detention
made by Parlianment”. The acceptance of the theory of
al ternative power of Parlianent nmeans that whereas
State laws providing | onger detention woul d
require. ‘the intercession of -an advisory board, |laws passed
by Parliament, ~ though, —providing for | onger

detention, would not It is inpossible to conceive that such
a result could have beenintended by the constitution-

maker s, who were  careful enough to provide for the
i ntervention of an/inpar-
19

tial and an independent body in laws whether nmade by
Parliament or State Legislatures providing for detention for
| onger period than three nmonths. = On an analysis of the two
clauses (4) and (7), the, conclusion is inescapable that
what they provide is (a) that ordinarily, detention provided
by a preventive detention |aw should not be for ‘a period
| onger than three nonths; (b) that if, however, such, a |aw
does provide for a longer period than three nmonths, it nust
provide for the intercession of an advisory body and (c)
that situations may arise when in certain classes of cases
Parlianment al one should be enpowered to en,act a | aw which
provides for a longer detention even wthout the inter-
,cession of an advisory board. On a careful consideration
of the language of «cls. (4) and (7), the theory of
i ndependent or alternative power of Parlianment breaks down
and cannot be accepted, firstly, because the language of the
two clauses does not bear out such a construction, and
secondly, because the construction under which cl. (4) (b)
read with cl. (7)(a) lays down an exception to cl. (4)(a)
harmoni ses both the clauses and brings out the true
intention in enacting the two cl auses.

The next question is what kind of a |law which  can provide
for a longer duration of detention and at the same tine can
di spense with the advisory board is permssible under cl
(7) (a). Such a law has to be one passed by Parlianent and
has to be one which prescribes "the circunstances | under
whi ch, and the class or classes of cases in which", a person
may be detained for a longer period than the one
contenplated by cl. (4), i.e.., three nonths and wi thout the
requirement of an advisory board. The expression "the
ci rcunst ances under which and the class or classes of cases"
evoked a controversy in Gopalan(l) which resulted in
di fference of opinion between the majority and the mnority
judges. That controversy practically in the sane terms was
repeat ed before us, one side contending that enuneration of
the heads or subjects in the two entries on which a |aw of
detention can be nade would sufficiently comply wth the
requirement of cl. (7) (a), and the other side contending
against such a meaning being given to the af oresaid
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expr essi on. In deciding that controversy, one br oad
consi deration at once arises and that is t hat t he
circunstances and the classes of cases nentioned in cl

(7)(a) arenot limted to any one or nore of the subjects
set out in the two entries in respect of which a detention
law can be nmade’. |If the contention that enuneration of
these subjects would satisfy the requirenent of cl., (7) (a)
I were to be right, a Parlianentary |aw can enunerate al

the six subjects in the two entries and provide detention
for a longer period for reasons connected with all of them.
Both, the Preventive Detention Act, 1950 and the i mpugned
Act excepted the subject of rmaintenance of essentia
supplies and services, but in the absence of any restrictive
| anguage in that respect ' in.cl. (7)(a), they need not have

done so. That neans that Parlianent can pass a |aw
di spensing with the advi sory board by nerely stating therein
all the heads or subjects it..the "two entries. If that
,were .done, the safeguard provided in cl. (4) (a) can be
rendered ‘totally infructuous. “If that was the intention

cl. (7) " (a) need not. have, been franed in an elaborate

| anguage. -as has been doneand it would
(1) [1950] SCR 88
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have been sufficient to provide that nothing in cl. (4) (a)
shall apply to a | aw passed by Parlianment which sets out the
subjects in the entries or any one or nore, of them Wy
did. the constitution-makers consider it necessary to
provide in cl. (7)(a) that the 1law nust ‘prescribe the
circunmst ances and the classes of cases ? The 'insertion of
such an expression coupled with-Parliament being the only
body which can enact such a law seens to suggest that cf.
(7) (a) is an exception to cl. (4)(a) and it being such an
exception, Parliament alone is enpowered to pass ‘a |aw
dealing with exceptional circunstances and excepti ona

cl asses of cases. if enuneration of the heads in the entries
were to nmean conpliance of prescribing circunstances and
cl asses of, cases, Parlianent would in such a | aw be dealing
with all situations and all classes of cases fromthe | owest
to the nost extraordinary or abnormal and not wi th sone only
requiring a treatment different. fromthat envisaged by cl

(4) (a). In such a case, cl. (4) (a) would, again be
rendered nugatory, for Parliament can, by enumer ati ng
verbatim the heads or subjects set out in the entries, do
away with the requirenment of cl. (4) (a). Could that have

been the intention in, enacting cl.(7) (&a)? It clearly
could not have been so intended for the sinple reason that
deprivation of personal liberty even for a period | onger

than three nonths, ordinarily considered to be | sufficient,
required, according tocl. (4) (a), at least the safeguard
of an inpartial body against executive action of a drastic
ki nd.

The difficulty in equating enumeration in verbatim of the
heads of |egislation permssible under the two entries in
Lists | and Il with both the circunstances and the classes
of cases is that though the activities of persons thought
necessary for detention may vary in degrees of their inpact
dependi ng upon the situations existing at the tinme, all of
them irrespective of their degree of intensity and i npact,
woul d be clubbed together so as to treat themequally in a
law wunder «cl. (7) (4). 1In such a cage even activities,
which would 'not justify the dispensation of the safeguard
of an advisory board as against those which need such
di spensation, would be treated equally, with the result that
in respect of all activities and all situations Parlianent
would be enabled to dispense with the safeguard of the
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intervention of an advisory board. Wat use would then be
of having cl. (4) (a) if its requirenent can be avoided by a
[ aw whi ch sinply sets out the subjects or sone of them from

t he two entries? As Mahajan, J., pointed out in
Copal an, (1) the language of cls. (4) and (7) show that they
deal with three distinct situations; (1) wher e the

activities and the persons likely to perpetrate them though
connected with the subjects in the entries, are of such a
nature and consequence that three nonths’ detention would
neet the situation; (2) where the activities and the persons
likely to perpetrate themare of such nature and consequence
that they need a longer period of detention but wth the
intercession of an’ advisory board, and (3) where the
activities and the persons likely to resort to themare of
such a nature and consequence that the situations 'they
created are such as require not only a longer period of
detention, but also the dispensation of intercession by an
advisory body. “in tinmes of |severe energency when the
security of the,country or a part of it is threatened

(1) [21950] SCR 88
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for instance, not only detention for a |onger period m ght
become necessary but the intervention of an advisory body to
which information ‘of a vital nature would have to be
di scl osed mght be regarded both as inconsistent with the
safety of the country or the comunity as well as
cunber sone. Such situations nmay arise not nerely in cases
i nvol ving the security of the nation or part or parts of. it
but nmay arise in connection with the rest of the subjects
in the entries. Sabot age ~of essential = supplies and
services would in given circunstances be as dangerous as
activities involving danger to the security of the, State
and/ or public order.

Crcunmstance; would ordinarily nean situations or ‘events
extraneous to the activities of a concerned person or a
group of persons, such as  riots, disorders, tensions,
religious, racial, regional or linguistic or other such
conmotions which mght by their « pre-existence accentuate

the inpact of such activities affecting the. security of the
country or a part of it or the public order. Class or
cl asses of cases, on the other hand, relate to  group _or
groups of individuals, who by the nature of their activities
fall under one particular group or groups by their comron or
simlar objective or objectives. The subjects or heads set
out in the legislative entries were intended to delineate
the bounds within which the | egislatures can pass detention
| aws. The purposes of these entries and of cl. (7) (a)_are
distinct; that of the ,entries to lay down the topics in
respect of Wiich legislation can be nmade and that of cl. (7)
(a) to distinguish the ordinary from the exceptional to
which only the salutary safeguard provided by cl. - (4) (a)
woul d not apply. Mere repetition of the subjects or | topics
of legislation fromthe entries would not nean prescribing
either the circunstances or the classes of cases to which
only, as against the rest of the individuals and their
activities, the safeguard of intercession of an independent
body would not apply. The law under cl. (7) (a) would,. as
conpared to the one to which cl.(4) (a) would apply, be a
drastic |law and the presunption would be that such a drastic
law would apply to excepti onal ci rcunst ances and
exceptional’ activities expressly and in precise terms
prescri bed.

If cl. (7) (a) were construed to pernit nere enuneration of
the subjects in respect of which there is power to enact
preventive detention [aws, all those subjects can be set out
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verbatim in which event cl. (4) (a) would be rendered
otiose. Al act prejudicial to the maintenance of essentia
supplies and services e.g. possession of controlled or
rational food articles in excess of statutory limts, would
be equated for treatment with an act prejudicial to the
security of India or of a State. On the, other hand, an act
sabot agi ng, for i nst ance, lines of supplies and
conmuni cation in tines of an energency, prejudicial to the
mai nt enance of essential supplies and services would be
equated with an act prejudicial to naintenance a public
order in one locality or affecting a section of the
community. d. (7)(a), thus, envisages 'Parliament to apply
its mnd and prescribe specific situations and types of
cases which require a drastic law dispensing with the
intervention of an advisory board on the ground that such
intervention would in such "exceptional circunstances and.
in cases of dangerous individuals would be cunbersone or
unsaf e. Reading cls. (4)(a) and (7)(a) together, it is
quite clear that intercession of an independent body |ike
22
the advisory board was regarded by the constitution-nmakers
as ; An essential safeguard against a jurisdiction primarily
based on suspicion and apprehension, which could be
di spensed with in  extraordinary circunstances and wth
regard to dangerous persons and their apprehended activities
specifically prescribed in the |aw made under cl. (7) (a).
In this view, the neaning of the word >and -in that clause
must. be held to have its ordi nary conjunctive sense, the
context in that clause also requiring not the opposite but
its commonly understood sense, requiring Parlianent to
prescri be both the circunstances and the classes of cases in
which only consideration by the board  can be. dispensed
wit h.
In Copalan(1l) Patanjali Sastri, ~J., ~(as he then was)
expressed the view that in such a matter as preventive
detention which by its nature depended on the likelihood of
certain apprehended acts, it would be inpossible for
Parlianment to exhaustively set out the circunstances or the
cl asses of cases which a |law under cl. (7)(a) would be nade.
The difficulty felt by Patanjali Sastri, J., was sought to
be answered by Fazl A, J. (p. 178) by referring to
Regul ation 18B of +the ’'British Defence of the Real m
Regul ations, 1939 as and by way of a concrete illustration
where activities and circunstances of a nore dangerous type
could be classified fromthe rest. Regulation 18B [aid down
the follow ng classes of cases where the Secretary of State
could direct preventive detention :-
(1) If the Secretary of State has reasonabl e
cause to believe any person to be of hostile
origin or associations;
(2) If the Secretary of State has reasonabl e
cause to believe any person to have been
recently "concerned in acts prejudicial to the
public safety or the defence of the realm or
in he preparation or instigation of such acts;
(3) If he has reasonable cause to believe
any person to have been or to be a nmenber of,
or to-have been or to be active in the
furtherance of the objects of any such
or gani sati on menti oned; and
(4) If he has reasonable cause to believe
that the recent conduct of any person for the
time being in an area or any words recently
witten or spoken by such a person expressing
synmpathy with the eneny, indicates or indicate
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that that person is likely to assist the
eneny.
Mahaj an, J., (as he then was), likewise,. referred to the
classification of the prejudicial activities set out in R
34(6) of the Defence of India Rules, 1939. Such a
classification of acts is also to be found in R 36(6) of
the Defence of India Rules, 1971. S. 3(2), of the West
Bengal (Prevention of Violent Activities) Act, 19 of 1970,
simlarly, classifies certain activities as falling wthin
the expression "acting in any manner prejudicial to the
security of the State or the maintenance
(1) [1950] SCR 88.
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of public order." That provision runs as follows
"(2) For the purposes of sub-section (1), the
expression acting in any manner prejudicial to
the ~security of the State or the maintenance
of “publ it order’ neans-
(a)using, or instigating any person by
words, either spoken or witten, or by signs
or by visible representations or otherwise, to
use, any lethal weapon-
(i) to pronote or propagate any cause or
i deol ogy, the pronotion " or propagation of
whi ch affects, or is likely to af fect,
adversely the security of the State or the
mai nt enance of public order; or
(ii)to overthrow or to overawe the Governnent
est ablii shed by lawin India.
X X X X X

X
(b) conmitting mschief, within the  neaning
of section 425 of the I'ndian Penal Code, by
fire or any explosive “substance on any
property of Government or any |local authority
or any corporation owned or controlled by
Gover nirent or any University or ot her
educational institution or on any public
bui | di ng, where the commi ssion of such
m schief disturbs, or is likely to disturb
public order; or
(c) causing insult to the Indian Nationa
Fl ag or to any other object of publ ic
veneration, whether by nutilating, ~damaging,
burni ng, defiling, destroying or other-

Wi se, or instigating any person to do
so.
X X X X

X
(d) conmitting, or instigating any person to
conmit, any offence punishable with.death or
i mprisonnent for life or inprisonment for a
term extending to seven years or nore or. any
of fence under the Arnms Act, 1959 or the
Expl osi ve Substances Act, 1908, where the com
m ssion of such offence disturbs, or is likely
to disturb, public order; or

(e) in the case of a person referred to in
clause (a) to (f) of Section 1 10 of the Code
of Crimnal Procedure, 1898, committing any.
of fence puni shable with inprisonnent where the

comm ssion of such offence disturbs

, or is
likely to disturb public order."
These exanples are sufficient to dispel fear of any
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practical difficulty in prescribing specific circunstances
under which and the classes of cases which need dispensing
with the intercession of an advi sory board.

In our opinion, cl. (4) (a) of Art. 22 lays down it rule to
which cl. (4) (b) read with cl. (7) (a) is an exception.
Upon that viewcl. (7)(a) nust be construed as a restriction
on Parlianent’s power of naking preventive detention laws in
the sense that it can depart fromthe rule laid dow in cl
(4) (a) and dispense with reference of cases

24

to an advisory board only by a | aw which prescribes both the
ci rcunst ances under which, and the class or classes of cases
in which, a person nmay be detained for a period |longer than
three nonths wthout obtaining the opinion of an advisory
board in accordance with the provisions of sub-cl. (a) of
61. (4). Wth great respect to the distinguished judges who
formed the majority in Gopal an,(1) we are notable to concur
in their view on the construction of cl. (4) (b) and cl
(7) (a) of Art. 22. Sec. 17A of the Act, in our opinion, has
failed to conply with the requirenent of cl. (7)(a), and has
therefore, to be declared bad as being inconsistent with
that cl ause.,

In Gopalan(1l) the majority court had held that Art. 22 was a
sel f - cont ai ned. Code and therefore a law of preventive
detention did not have to satisfy the requirenments of Arts.
19, 14 and 21. The view of Fazl Ali, J., on the other hand,
was that preventive detention was a direct breach of the
right wunder Art. 19(a) to (d) and that |law providing for
preventive detention had to be subject to such judicial re-
view as is obtainabl e under cl: (5) of that Article. In R
C. Cooper v. Union of India(2) the aforesaid premse of the
majority in Gopalan(l) was disapproved and therefore it no
longer holds the field. Though Cooper’'s case (2 ') dealt
with the inter-relationship of Art. 19-and Art. 31, the
basi c approach to construing the f undanent al rights
guaranteed in the different provisions of the Constitution
adopted in this case held the najor premse of the 'mpjority
in CGopal an( 1) to be incorrect. In view of this
constructional position, counsel for the petitioner and for
the intervener nmde submissions on s. 13 of the ~Act as
amended by s. 6(6) (d) of the Defence of India Act as being
in violation of Art. 14 and also on ss. 3, 8,9, 10, 11 and
12, of the Act even as they stood before the enactnent of s.
6(6) (d) of the Defence of India Act on the ground that
those provisions were not reasonable restrictions and were
therefore void and the subsequent declaration of emnergency
and the enactment of s. 6(6)(d) could not breathelife into
those provisions which were already void. Counsel _ al so
contended that the maxi mum period of detention prescribed by
the anended s. 13 and by s. 17A(2) (d) did not satisfy Art.
22(7)(b) since the period fixed by Parlianent therein is
three years or until the expiry of the Defence of India Act,
whi chever is later, an event uncertain as no one can
antici pate when the emergency would be term nated. However,
in the view we have taken of s. 17A of the Act we need not
go into themas in accordance with the practice foll owed by
this Court we need not decide nore than what is necessary.
We, therefore, do not express any views on the aforesaid
contentions raised by counsel. It is, therefore, enough for
us to declare s. 17A as not having satisfied the
requirenents laid down in cl. (7) (a) of Art. 22 and
t heref ore bad.

The consequence is that the petition succeeds and we direct
t hat the petitionerable released forthwith from his
det enti on.
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V. P. S Petition all owed.
(1) [1950] 3 S. C R 88. (2) [1970]3 S. C. R 530
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