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ACT:

Rel eased Emergency ~ Conmi ssioned O ficers and Short
Service Comm ssioned O ficers (Reservation of Vacancies)
Rul es, 1971, Rules /4(1), 6(3) and 8-Interpretation of-
"Recrui tment’ - Meani ng of.

HEADNOTE:
Respondents Nos. 2 to 14 were appointed to the cadre of
Income-tax O ficers, Cass |, against vacancies reserved for

Schedul ed Caste and Schedules Tribes, as a result  of a
conpetitive exanm nation or test as envisaged by sub-rule (3)
of Rule 6. The Petitioner was simlarly appointed to the
sanme cadre but against a vacancy reserved under sub-rule (1)
of Rule 4 for certain officers of the Arned Forces of the
Union. He was placed in the inpugned seniority |list bel ow
respondents Nos. 2 to 14. He nade a representation agai nst
the seniority assigned to himon the ground that under sub-
rule (3) of Rule 6 he was entitled to rank inmedi ately bel ow
candi dates appoi nted agai nst unreserved vacancies. The
representation was rejected by a letter dated 16th March
1979. The petitioner filed a petition under Art. 32 of the
Constitution of India seeking the issuance of "a wit
quashing that letter. At the hearing it was not disputed
that the petitioner was entitled to the [ benefit of
reservation sub-rule (1) of Rule 4 and to have his seniority
determned in accordance with sub-rule (3) of Rule 6.
However, it was contended on behalf of the respondents Nos.
2 to 14, inter alia, that the rules of the service had been
amended earlier to 1971, so as to place candidates covered
by sub-rule (1) of Rule 4 bel ow those who had been appoi nted
agai nst reserved vacanci es t hrough a conpetitive
exam nati on.

Accepting the petition, it was
N

HELD: (1) Sub-rule (3) of Rule 6 is not anbiguous in
any manner whatsoever and |lays down in clear terns that the
of ficers appoi nted agai nst vacanci es reserved under sub-rule
(1) of Rule 4 shall rank bel ow candi dates who were appoi nted
agai nst unreserved vacancies in the Services concerned
through a conpetitive examination, etc. [40 F-Q

2. Respondents Nos. 2 to 14 have been appoi nt ed agai nst
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vacanci es reserved for Schedul ed Castes and Schedul e Tri bes.
Clearly therefore, they must rank below the petitioner
i nasmuch as it cannot be said with any plausibility that
they were appoi nted agai nst unreserved vacancies. [41 A-B]

3. The argunent that the rules of the service in
guesti on had been anmended to 1971, so as to place candi dates
governed by Rule 4(1) bel ow those who had been appointed to
reserved vacancies through a conpetitive exani nation has no
substance and makes no difference to the interpretation
whi ch is given above to
39
sub-rule (3) of Rule 6, Rule 8 of the Rules declares in no
uncertain terns that all rules regulating the recruitnent of
persons to Central CGvil Services and Posts, Cass |, to
whi ch the Rules apply, shall be deemed to have been anended
to the extent provided for in the Rules. Al though the rules
regul ating the seniority of the petitioners and respondents
Nos. 2 to 14 were so anended earlier to 1971 as to assign to
the petitioner seniority bel ow respondents Nos 2 to 14, the
situation is wholly irrelevant to the present dispute
because after ~the anendnment brought about by Rule 8 of the
Rul es, the nenbers of the service to which the contenting
parties bel ong, haveto be governed by the |ater amendnent,
of which sub-rule (3) of Rule 6 forns a part. This is the
i nescapabl e consequence flowing from Rule 8 of the Rules.
[41 GH 42 A-D

4. The word 'recruitnment’ is conprehensive enough to
enbrace the content of all the rules proceeding Rule 8
including the fitment of candidates recruited to the service
vis-a-vis each other. [42 D E]

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Wit Petition No. 1337 of 1979.

(Under article 32 of the Constitution of India).

V.M Tarkunde, P.H Parekh ‘and Hemant Sharna for the
Petitioner.

Abdul Khader, Grish Chandra and M ss A Subhashini for
t he Respondents.

The Order of the Court was delivered by

KOSHAL, J. The short guesti on which falls for
determ nation in this petition under Art. 32 of the
Constitution of India praying for the i ssuance of
appropriate wits quashing the letter dated 16th of March
1979, by which the representation nade by the petitioner
against the seniority assigned to him in the cadre of

I ncome-tax O ficers, Class-1 was rejected and he was
infornmed that the seniority list formng an appendix to
Annexure "I’ had been correctly franed in accordance with

the rules then in force.

2. The answer to the question posed by the petition has
to be answered with reference to Rules 4, 6 and 8 of the
Rel eased Energency Comm ssioned Officers & Short Service
Conmi ssioned O ficers (Reservation of Vacancies) Rules, 1971
(hereinafter called the Rules). The relevant part of Rule
4(1) reads thus:

4(1) Twenty percent of the vacancies in the Indian
Foreign Service, and 25 percent of the vacancies in all the

Central Cvil Services and posts, Cass |, to which these
rules apply.................

40

shall be reserved for being filled by the Energency

Commi ssioned Oficers and the Short Service Conm ssioned
Oficers of the Arned Forces of the Union who were
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comm ssioned after the 1st Novenber, 1962 but before the
10t h January, 1968, and who-

(1)

(ii) in the case of Short Service Commi ssioned Oficers
are released on the expiry of the tenure of their
service; or

(T T

Rule 6 inso far as it is relevant for our purpose

provi des:

B L) o

(2) Seniority inter se of candi dates who are appointed
agai nst the vacancies reserved under sub-rule (1)
of rule 4 and allotted to a particular year shal
be deternmi ned according to the nerit |ist prepared
by the Conmmission on the basis of the results of
their performance at the exami nation or test or
i ntervi ew.

(3) Al candi dates who have been appoi nted agai nst the
vacanci es ' reserved under sub-rule (1) of rule 4
shal | rank bel ow t he candi dates who were appointed
agai-nst unreserved vacancies in the services of
posts through the conpetitive exam nation or test
or i nterview conducted by t he Conmi ssi on
corresponding to the year to which the forner
candi dates are allotted.

It is not disputed that the petitioner is an officer
who is entitled to the benefit of reservation under the
above abstracted portion of Rule 4(1) and to have his
seniority accordance with sub-rule (3) of Rule 6. As we read
the sub-rule last nentioned we do not find it to be
anmbi guous in any manner_ whatsoever. It lays down in clear
terns that the officers appointed agai nst vacanci es reserved
under sub-rule (1) of Rule 4 shall rank below candi dates who
wer e appoi nted against unreserved vacancies in the services
concer ned t hr ough a conpetitive exam nati on, etc.
Respondents Nos. 2 to 14 who have been placed in the
i mpugned seniority |ist above the petitioner were appointed
to the cadre of Inconme-tax O ficers, Class | through a
conpetitive exanmi nation or test as envisaged by sub-rule(3)
of Rule 6. Now if they were appointed against unreserved
vacancies, they are entitled to rank above the petitioner
but not ot herw se.

41

It is conceded before us that respondents Nos. 2 to 14 have
been appointed against vacancies reserved for Schedul ed
Castes and Scheduled Tribes. Cearly, therefore, they nust
rank bel ow the petitioner inasmuch as it cannot be said with
any plausibility that they were appointed agai nst unreserved
vacanci es.

3. M. Abdul Khader appearing for the Union of |India
has contested the interpretation just above placed by us on
sub-rule (3) of Rule 6. According to himthat interpretation
makes the sub-rule retrospective in operation, which'it is
not. We agree that the sub-rule is intended to  be
prospective only and that the above interpretation would be
operative only after the date on which the sub-rule was
promul gated and not before that. But then that neans that
every seniority list prepared after the date of the
promul gation of the sub-rule would be governed by it.
Simlarly, every pronotion nmade and every question relating
to seniority cropping up after the date of the pronulgation
of the sub-rule (which is 28th August, 1971) shall be
determ ned according to that sub-rule. No question of
retrospectivity of the sub-rule is thus involved. O course,
the inter se seniority of officers of the cadre prevailing
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upto 28th August, 1971 had to be determ ned under the rules
as they existed before that date and any pronotions made
earlier to that date would continue to be good if made in
accordance with those rules. However, the position changed
with the pronulgation of the Rules and any pronoti on made
thereafter has to conformto them

4. Faced with the above situation M. Abdul Khader
argued that the word, 'unreserved’ in sub-rule (3) of Rule 6
woul d enbrace the vacancies reserved for candi dat es
bel onging to the Scheduled Castes and Schedul ed Tri bes who
had joi ned the cadre through open conpetition, etc., because
the sub-rule neant to take within its anmbit all such persons
who had been recruited in that nmanner. The |logic of the
argunent is not clear to us because it nmakes the whol e sub-
rule neaningless. |f the argunent were to be accepted, the
use of the word ’unreserved would be wholly uncalled for
and we just cannot  hold that ~the word is redundant, forms
part as it does of subordinate legislation. The word
"unreserved’ can obviously not be equated with its antonym
that is, "reserved’ , and has to be applied only to vacancies
whi ch do not fall within the reserved categories.

5. M. Abdul Khader took another point and that was to
the effect that the rules of the service in question had
been amended
42
earlier to 1971 so /as to place candi dates covered by Rule
4(1) below those who had been appointed to reserved
vacanci es through ‘a conpetitive exam nation. That nmay well
have been so but then that makes no difference to the
interpretation which is given above to sub-rule (3) of Rule
6. Rule 8 of the Rules declares in no uncertain terns that
all rules regulating the recruitnent of persons to Centra
Cvil Services and Posts, Cass |, to which the Rules apply,
shall be deenmed to have been amended tothe extent provided
for in the Rules. |If the rules regulating the seniority of
the petitioner and respondents Nos. 2 to 14 were so anmended
earlier to 1971 as to assign to the petitioner seniority
bel ow respondents Nos. 2 to 14, the situation ‘would be
wholly irrelevant to the present dispute because after the
amendment brought about Rule 8 of the Rules, the nmenbers of
the service to which the contested parties bel ong, have to
be governed by the anmendnent of which sub-rule (3) of Rule 6
forns a part. This is the inescapable consequence flow ng
fromRule 8 of the Rules.

6. W nay take note here of the only other argunent
raised by M. Abdul Khader and that is that Rule 8 regul ates
only the recruitnent of persons to Central Cvil Services

and Posts, Cass |, and not to their conditions of service.
W do not find any substance in this argunment either. The
word 'recruitnent’ is conprehensive enough to enbrace the

content of all the rules preceding Rule 8 including the
fitment of candidates recruited to the service vis-a-vis
each ot her.

7. In the result, we accept the petition, quash the
seniority list abovenmentioned as well as the letter by which
the representation there against nmade by the petitioner was
rejected and direct respondent No. 1 to re-frame the
seniority |list assigning the petitioner seniority in
accordance with |aw as explained above. There will be no
order as to costs.

N. K A Petition all owed.
43




