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Cl TATI ON
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ACT:
Freedom Fighters Pensi on Schene: Para 4, c

3(e)--Freedom Fighter--Permanent |loss of vision of one
eye--Deni al of pension-Validity of.

Words and Phrases: 'Permanent incapacitation’--Interpre-
tation of--Para 4, d. 3(e), Freedom Fighters Pension
Schene.

HEADNOTE:

Clause 3(e) of Para 4 of the Swatantrata Sai ni k \ Samman
Pensi on Schene of the CGovernnent of India entitles a freedom
fighter to pension for having become permanently i ncapaci-
tated during firing or lathi chargein the freedom struggle.

The appel |l ant applied for grant of pension on the ground
that he had suffered pernmanent [oss of visionin ‘his |left
eye due to brutal lathi charge by the police against freedom
fighters. His claimof permanent [oss of vision in the |eft
eye was duly certified by Governnent doctors. The District
Col l ector after nmaking a detailed enquiry, —certified the
claim of the appellant as a bona fide one and recomended
his case for grant of pension. The State Governnment also
appended their recomendati on. The M nistry of Home Affairs,
however, declined to grant pension on the viewthat 1oss of
vision in one eye did not amount to permanent incapacita-
tion.

A single Judge of the High Court disnissed appellant’s
wit petition and a wit appeal against the said order was
al so dismissed by a Division Bench

In this appeal by special |leave, it was contended for
the respondents that the incapacitation under clause  3(e)
must not only be permanent but it nust also be a total - one,
and since the appellant had not lost vision in both the eyes
the incapacitation, though permanent, was only partial and
not total; and that the petitioner had not been able to
produce any docunentary evidence fromofficial records of
the relevant period in support of his claim
721
Al'l ow ng the appeal

HELD: 1.1 The words used in clause 3(e) of Para 4 of the
Pension Schene are "pernanently incapacitated" and not
"permanently totally incapacitated". The nmeasure of test
thus laid down by the clause is the permanent nature of the
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i ncapacitation and not the total nature of the incapacita-
tion. If clause (e) were to be interpreted to include tota
i ncapacitation then a freedomfighter who has lost a leg or
an arm cannot claimpaynment of pension on the basis of
per manent incapacitation inasnmuch as the incapacitation
suffered by himis not of both the legs or both the arnms. It
woul d be height of injustice to freedomfighters to construe
clause (e) in the said manner. 1724F; 725A- B]

1.2 In viewof the certificate issued to him by the
CGovernment doctors that the appellant had suffered pernanent
i ncapacitation of his left eye due to lathi blows received
by himduring the freedom struggle and the State Governnent
authorities having, after due enquiry, accepted the bona
fides of the appellant’s claimand recomended his case for
grant of pension the respondents were not justified in
refusing to grant himpension under clause (e) of the
Scheme. [724G 726C, 725E]

2. “No one can really expect official records to have
been preserved for a period of 40 years to prove the treat-
nent given'to a freedomfighter for the injuries sustained
by him during the freedom struggle. Hence, the objection
relating to non-production of official records of the reley-
ant period by the appellant to prove the sustainment of
injury by him.deserves outright rejection as well as out-
ri ght condemation. [726B-C]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 4496 of
1989.

From the Judgnent and Order dated 15.4.1986 of the
Madras Hi gh Court in Wit Appeal No. 411 of 1986.

C.K. Sucharita for the Appellant.

B. Dutta, Additional Solicitor CGeneral, (NP.), P.P

Singh and Ms. Sushma Suri for the Respondents.
The following Order of the Court was delivered:
Del ay condoned.
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Leave granted. Heard counsel for the parties. The appel -
lant, who is a freedomfighter was refused the grant of
pension under the Swatantrata Sai ni k Sanman Scheme by the
Mnistry of Home Affairs, Union of India and hence the
appel | ant approached the H gh Court for the issue of a wit
of certiorarified mandarmus. The appellant’s wit petition
was di smissed by a | earned single Judge and the wit appeal
against the said order was also dismssed by a D vision
Bench. Hence the present appeal by special |eave.

Initially, the appellant sought the grant of pension on
the ground that as a freedomfighter he was kept in police
custody for fifteen days and after conviction he “underwent
i mprisonnent for three and a half nonths. Since wunder the
Freedom Fi ghters Pensi on Scheme, a freedom fighter must have
undergone a mnimum period of inprisonnent for six nonths
for his participation in the freedomstruggle in order to
get pension wunder that head, the appellant was refused
pension. Thereupon, he applied for grant of pension on
another ground viz. that he had suffered permanent |oss of
vision in his left eye due to brutal lathi charge by the
police against freedomfighters. The appellant’s claim of
permanent |oss of vision in the left eye was duly certified
by Governnment doctors. The District Collector, after naking
a detailed enquiry, certified the claimof the appellant as
a bona fide one and recommended his case for grant of pen-
sion by letter dated 13.9. 84.
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Accepting the report of the Collector, the Deputy Secre-
tary to the Governnent of Tam | Nadu addressed respondent
No. 2 as under:

"It is seen fromthe verification report that
Thiru R Narayanan, the freedom fighter has
been permanently physically handi capped due to
his involvenent in the freedom struggle of the
nation. In the circunmstances stated above. |
amdirected to request that the Governnent of
India may kindly be noved to sanction Swatan-
trata Sainik Samman Pension to Thiru R
Nar ayanan of Salem District.”

In spite of the nedical certificates issued by Govern-
ment doctors and the recomrendations of the District Collec-
tor and the State Governnment for grant of pension under the
S.S.S. Pension Scherme, the Mnistry of Hone Affairs declined
to grant pension to the appellant on the ground that "it is
not possible to grant Samman Pension in terns of permanent
i ncapaci tati on, hence your case stands rejected" by communi-

cation dated 30.4.85. It was in such circunstances the
appel | ant
723

noved the High Court of Madras for the issue of a wit of
certiorarilied mandanus but failed to neet with success.

On notice being issued to the respondents, a counter
affidavit has been filed on behalf of the Union of India by
Shri  Kishan Chand, Under Secretary, Mmnistry of Home Af-
fairs. In the counter-affidavit it has been stated as fol -
| ows:

"The alleged incapacity of his |losing vision
of one eye as a result of lathi ~blow during
the freedom struggle is not ~considered as
per manent incapacitation as contenpl ated under
clause 3(e) under para 4 of the Scheme ' under
the heading "who'is eligible’. A person is
eligible for the pension under the Scheme |if
he became permanently incapacitated during
firing or lathi charge which would nean a
person, in such a case, who has suffered
conpl ete | oss of eye sight."

"The case of the petitioner has been consid-
ered and correctly rejected as per the terns
of Schene, the petitioner not being eligible
for pension. Mreover, the petitioner has not
been abl e to produce any documentary -evidence
from official records of the relevant period
in support of his claimof loss of vision in
one eye. In any case, the Governnment having
decided as a policy in not treating 1oss of
one eye as pernanent incapacitation,  a dis-
crimnatory decision cannot be taken in favour
of the petitioner."

Learned counsel for the appellant urged before us  that
the respondents are not justified in construing clause 3(e)
of Para 4 of the Pensions Schene to nmean that the incapaci-
ty, besides being permanent should also be of a total na-
ture, and as such the denial of pension to the appellant
under clause (e) is unjust. Under the Scheme a freedom
fighter is eligible to receive pension if he satisfies one
of the follow ng clauses vi z.

(a) Had suffered a mnimuminprisonnent of six
nmonths (three nonths in the case of wonen);

(b) Had remai ned underground for nore than six
nmont hs provi ded
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(i) he was a procl ai ned of fender; or
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(ii) he was a person on whom an award for
arrest had been announced or;

(iii) he was a person agai nst whom detention
order had been issued but not served.

(c) Had been interned in his home or externed
from his district provided the period of
internment/externment was for six nonths or
nor e.

(d) Had his property confiscated or attached
and sold due to participation in the freedom
struggl e;

(e) Had beconme permanently i ncapacit at ed
during firing or lathi charge;

(f) Had lost his job (Central or State Govern-
nment) and been thus deprived of his nmeans of
liveli hood on account of his participation in
the National novenent."

We are now-concerned only with the interpretation of
clause (e) of-the Schenme. The clause only refers to pernma-
nent incapacitaton due to firing or lathi charge and not to
total incapacitation. The respondents woul d however take the
stand that the incapacitation nust not only be pernmanent but
it must also be a total one. Hence according to them since
the appellant has not lost vision in both the eyes, the
i ncapacitation, though permanent is only partial and not
total and as such he is not eligible to grant of pension
under cl ause (e) of the Schere.

The interpretation given by the respondents to clause
3(e) of Para 4 cannot be sustained because the words used in
the clause are pernanently incapacitated and not ' pernma-
nently totally incapacitated.” If the stand of the respond-
ents is to be accepted, it woul d be opposed to the plain
meani ng of the words and result-in addition of nore condi-
tions to the clause what the franers of the Schenme have laid
down. It cannot be disputed, inviewof the certificates
issued to himby the Governnent doctors that the “appellant
has suffered permanent incapacitation of his left eye 'due to
[athi bl ows received by himduring the freedom struggle. The
guestion woul d then be whether that incapacity would satisfy
the requirement of clause (e) or not. As —already stated,
clause (e) refers only to permanent incapacitation and not
total incapacitation of a permanent nature. It therefore
foll ows
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that the neasure of test laid down by the clause is the
permanent nature of the incapacitation and not! the tota
nature of the incapacitation. If clause (e) is to be inter-
preted in the manner set out in the counter-affidavit, it
woul d follow that a freedomfighter who has lost a'leg or an
arm cannot clai mpaynment of pension on the basis of | perma-
nent incapacitation inasmuch as the incapacitation suffered
by himis not of both the Iegs or both the arnms. It would be
the height of injustice to freedomfighters, who are a
diminishing lot, to construe clause (e) in the said nmanner.
H ghly inequitable therefore it would be for the appell ant
to be denied pension under the Scherme because he has suf-
fered loss of vision only in one eye and not in both the
eyes. The respondents have failed to see that wunder the
Schene if a freedomfighter had undergone inprisonnent or
had been underground for a m ni mum period of six nmonths he
can be granted pension. In such circunstances can it be
contended that a person who has pernmanently lost his power
of vision in one eye due to firing or lathi charge cannot be
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granted pension unlike a person who has been in prison for
six nmonths or had renmai ned underground for six nmonths in
order to evade arrest.

The Schene has been fornulated with a viewto acknow -
edge the services rendered to the country by patriotic
citizens during the freedom novenent and who had suffered at
the hands of the British Rulers in one way or the other and
to conpensate themin sone neasure for their sacrifices for
the sake of the country. The respondents are therefore not
justified in refusing to grant pension to the appellant
under cl ause (e) of the Schene on the ground that the perna-
nent incapacitation suffered by himdoes not satisfy the
requi renents of clause (e) of the Schenme. The |earned Single
Judge and the Division Bench of the High Court, while re-
jecting the Wit Petition.and Wit Appeal filed by the
appel l ant, have only taken into account the period of im
pri sonment undergone by the appellant and the said period
falling short of the prescribed mninmof six nonths and
have not considered the appellant’s claimfor pension under
cl ause (e).

Bef ore concl udi ng the judgnent we nay also refer to two
ot her objections that have been rai sed by the respondents in
their counteraffidavits. The first one is that the appel-
lant’s claim for ~pension under clause (e) is an after
thought since he had putforth such a claimonly after his
claim for pension on the ground of incarceration had been
rejected. The second objection putforth-is that:

"the petitioner has not been able to produce any docu-
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mentary evidence from official records of the relevant
period in support of his claimof loss of vision in one
eye."

There is neither justice nor grace in the respondent’s
putting forth such objections. No one can really ‘expect
official records to have been preserved for a period of 40
years to prove the treatnent given to the petitioner for the
injuries sustained by himduring the freedom struggle. Hence
the objection relating to non-production of official records
of the relevant period by the appellant to prove the sus-
tainment of injury by himdeserves outright rejection as
wel |l as outright condemation. As regards the criticismthat
the appellant’s claimunder C ause (e) appears to be an
after thought, this too nerits instantaneous rejection. As
we have al ready pointed out, the governnent doctors who have
exam ned the appellant have found his claim of pernanent
i ncapacitation of the left eye to be true and the State
Covernment authorities have, after due enquiry, accepted the
bona fides of the appellant’s claimand reconmended his case
for grant of pension under the S.S.S. Schene by the respond-
ents. Consequently, nerely because the appellant, ~ perhaps
out of ignorance of the several heads under which the claim
of pension could be nade, had applied initially for grant of
pension under clause (e), it can never be said that the
present claimof the appellant is an after thought.

For all the aforesaid reasons, we allow the appeal wth
costs of Rs.2,000 and quash the inpugned order of the re-
spondents dated 30.4.1985, set aside the judgnment of the
Hi gh Court and issue a rule absolute in favour of the appel -
| ant as prayed for.

P.S. S Appea
al | oned.
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