http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 11

PETI TI ONER
SCHAN LAL PASS

Vs.

RESPONDENT:
P. SESH REDDY & ORS

DATE OF JUDGVENT: 17/ 07/ 1996

BENCH:
SINGH N.P. (J)
BENCH:

SINGH N.P. (J)

FAI ZAN UDDI N (J)
AHVAD SAGH R S.  (J)

Cl TATI ON
1996 SCC (5) 21 JT 1996 (6) 728
1996 SCALE  (5) 388

ACT:
HEADNOTE

JUDGVENT:
JUDGMENT
N.P. SINGH, J

Leave granted.

An accident took place on'8th June 1980 at Panaji
between a bus bearing No. DLP-5843 and scooter bearing No.
GDC-9713, as a result whereof one Dr. P. Ramachandra Reddy
who was driving the scooter fell down and succunbed to the
injuries, the same day. A claim petition was filed before
the Motor Accident Cains Tribunal by respondent Nos. 1 and
2 claimng conmpensation. The appellant is the owner of the
bus which had been insured by respondent No.3, the Oienta
Fire and General Insurance Conpany Limted (hereinafter
referred to as the 'Insurance Conpany’).

According to the «claimants, the respondent No.4,
Raj i nder Pal Singh who was the cl eaner/conductor of the bus
was driving the bus at the relevant tine when the accident
took place resulting into the death of Dr.P. | Ramachandra
Reddy, on account of his rash and negligent driving. The
claimfor conpensation was resisted by the appellant (owner
of the vehicle) contending that when the accident took
pl ace, the bus was driven by Qurbachan Singh who was
enpl oyed by himas a driver and who had the licence to drive
the bus in question and as such the respondent |nsurance
Conpany was liable to pay the conpensation. The |Insurance
Conpany, however, took the defence that as the bus was being
driven by respondent No.4, Rajinder Pal Singh, cleaner/
conductor of the bus who was not holding the driving |icence
and, therefore, the Insurance Conpany cannot be held |iable
to pay conpensation because wunder the ternms of the policy
only person holding a driving Iicence could have driven the
bus in question.

The Tribunal on consideration of materials on rash and
negligent driving of the bus by respondent No.4 who did not
have a driving licence. On that finding the Tribuna
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di scharged the liability of the Insurance Conmpany and
directed the owner and the driver i.e. appellant and
respondent No.4 to pay an anpbunt of Rs. 66,000/- along with
rate of 6% per annumto the claimnts as conpensation. One
appeal was filed on behalf of the claimnts for enhancenent
of the anount of the conpensation, whereas the other appea
was filed on behalf of the appellant along w th respondent
No.4 for Setting aside the award of the Tribunal. The High
Court enhanced the anmount of conpensation from Rs. 66, 000/ -
to Rs. 1,57,500/- and directed paynment of interest at the
rate of 12%per annumto the clainmants. In respect of the
di spute regarding the liability to pay the conpensation
between the appellant the owner of the bus, vis-a-vis the
| nsurance Conpany, the H gh Court came to the conclusion
that the Insurance Conmpany was not |iable because the
vehicle was being driven by a person at the tine of the
accident, who was not holding.a driving |licence. The Hi gh
Court rejected the claim of the appellant holding that at
the time 'of the accident the “vehicle was being driven by
Gur ubachan Si ngh who was hol ding the driving |licence.

Fromthe ~orders of the Tribunal and the Hi gh Court, it
appears that Qurubachan Singh was the regular driver of the
bus, but at the time of the accident Rajinder Pal Singh who
was cl eaner/conductor of the bus was driving the bus
obviously with the consent and authority of the regular
driver Qurubachan @ Singh. Gurubachan Singh was exanmined as a
wi tness on behal f of the appellant and he asserted that it
was he who was driving the bus and had not allowed Rajinder
Pal Singh, the cleaner/conductor to drive the bus when the
acci dent took place. But on basis of the materials on record
the Tribunal and the H.gh Court, have rightly cone to the
concl usion that GQurubachan Si ngh, the duly appointed driver
having licence had allowed Rajinder Pal Singh to drive the
said vehicle and it was due to rash Rajinder Pal Singh, the
accident took place resulting into the death of Dr. P.
Ramachandra Reddy.

On behal f of the appellant a'stand was taken that as he
had appoi nted Gurubachan Singh to drive the vehicle in
guestion and if the said driver allowed Rajinder Pal Singh
to drive the wvehicle wthout any authority from the
appellant then in that event the appellant shall not  be
liable to pay any conpensation to the heirs and lega
representatives of the victim

In Sal nond’s Law of-Torts (Twentieth Edn.) at page 458
it has been said:

"On the other hand it has been held

that a servant who is authorised to

drive a motor vehicle, and who

permts an unauthorised person to

drive it in his place, nay yet be

acting within the scope of his

enpl oyment. The act of permitting

another to drive may be a node,

al beit an inproper one, of doing

the authorised work. The master may

even be responsible of the servant

i mpliedly, and not expressly,

permits an unauthorised person to

drive the vehicle, as where he

|eaves it wunattended in such a

manner that it is reasonabl y

foreseeable that the third party

will attenpt to drive it, at |east

if the driver retains notiona

control of the vehicle."
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It has been said in Hal sbury’s Laws of England, Fourth Edn.
Vol . 16, paragraph 739:
"Where the act which t he

enpl oyee is expressly authorised to

do is lawful, the enployer is

nevert hel ess responsible for the

nmanner in whi ch t he enpl oyee

execut es hi s aut hority. I f,

therefore, the enployee does the

act in such a manner as to occasi on

injury to a third person, the

enpl oyer cannot escape lability on

the ground that he did not actually

aut horise the particular manner in

whi ch the act was done, or even on

the, ground that the enpl oyee was

acting on his-own behal f and not on

that ~of hi s enpl oyer."”
In that connectionreference can be namde to the cases of
London County Council v. Catternples (Garages) Ltd., (1953)
2 All ER 582, ITkiwv. Sanuels (1963) 2 Al ER 879; Stavel ey
Iron and Chenical Co. Ltd. v. Jones, (1956) 1 Al ER 403 and
the case of Pushpabai; Purshottam Udeshi v. Ranjit G nning
and Pressing Co. (P) Ltd., (1977) 2 SCC 745. The crucia
test is whether /the initial act of the enployee was
expressly authorised and |awful. Then the enployer shal
neverthel ess be responsible for the manner - in which the
enpl oyees that is, the driver and the respondent no. 4
executed the authority. This is necessary to ensure so that
the injured third parties who are not directly involved or
concerned with the nature of authority vested by the naster
to his servant are not deprived fromgetti ng compensation
If the dispute revolves around the node or manner of
execution of the authority of the master by the servant, the
mast er cannot escape the liability so far third parties are
concerned on the ground that he had not actually authorised
the particular manner in which the act was done. Thi's aspect
of the matter has been recently exanm ned by a Bench of this
Court of which one of us (N P. Singh, J) was a nenber, in
the case of State of Maharashtra & Os. v. Kanchannal a
Vijaysing Shirke & O's., (1995) 5 SCC 659. Fromthe facts of
that case it shall appear that the jeep which caused the
accident belonged to the State of Miharashtra, the appell ant
in that case. The regular driver of the jeep allowed
respondent No.4 of that appeal who was a clerk in the
Departnment of the State GCovernnent to drive the jeep when
the accident took place. The H gh Court in “that case
recorded a finding that respondent No.4 of that appeal, was
driving the jeep while on official duty. This . Court held

that a mmster is liable even for acts which he had not
aut horised provided they are so connected with “the acts
which he had authorised. |If the act of the servant on the

other hand is not even renotely connected within the scops
of the enploynment and is an independent act, the naster
shall not be responsible because the servant is not acting
in the course of his enploynent but has gone outside.

It was said in the aforesaid case of State of
Maharashtra v. Kanchanmal Vijaysing Shirke (supra):

"....The Hgh Court has al so found

that the respondent who was the

clerk in the office of appellant

No.2 was driving the vehicle under

the authority of the driver who was

in charge of the said vehicle and

as the driver had consumed nore
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sai d:

liquor on that day he permitted the
respondent to drive the vehicle
that night. The facts of the
present case di scl ose and
denmonstrate that an authorised act
was being done in an unauthorised
manner. The accident took place
when the act authorised was being
performed in a node which may not
be proper but nonetheless it was
directly connected with "in the
course of enploynent” - it was not
an i ndependent act for a purpose or
busi ness which had no nexus or
connection with the business of the
State CGovernment~ so as to absol ve
t he appel l ant - St ate from the
liability."

In the case of Pushpabai Purshottam Udeshi vs. Banjit
ng and- Pressing Co.(P) Ltd., (1977) 2 SCC 745, it was

“...we would like to point out that
the recent trend in law is to nake
the master liable for acts which do
not strictly /fall" within the term
"in course or the enploynent’ as

ordinarily understood. We have
referred to Sitaram Mdtilal Kalal v
Sant anupr asad Jai shankar Bhat t

where this Court accepted the |aw
| aid down by Lord Denning in O nrod
v. Crosville Mdtor Services Ltd.
that the owner is not only liable
for the negligence of the driver if
that driver is his servant acting
in the course of his enploynment but
also when the driver s, wth the
owner’'s consent, driving the car on
the owner’s business or for the
owner’'s purposes. This extension
has been accepted by this Court.
The law as laid down by Lord
Denning in Young vs. Edward Box and
Co. Ltd. already referred to i.e.
the first guestion is to see
whet her the servant is |liable and
if the answer is yes, the second
guestion is to see whether the
enpl oyer nust shoul der the
servant’s liability, has been
uniformy accepted as stated in
Sal mond’s Law of Torts, 15th Edn.
p. 606, in Crown Proceedings Act,
1947 and approved by the House of
Lords in Staveley Iron and Chenica
Co. Ltd. vs. Jones and ICl Ltd. v.
Shatwel | . "

Sane is the position in the present case.
had aut hori sed Gurubachan Singh

Gur ubachan Si ngh al | owed Raj i nder
cl eaner/ conduct or who was al so the enpl oyee of the appell ant

to drive the vehicle because of which the

to drive

The appel | ant

the vehicle, but

Si ngh, the

acci dent took

place. It is not the stand of the appellant the Rajinder Pa
Singh was driving the vehicle wthout

consent of

know edge or

Gurubachan Singh, for his personal pursuit. He
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was driving the bus for the business of the appellant, that
isto carry on the passengers. 1In this background, the
appel | ant cannot escape the liability so far the third

parties are concerned on the ground that he had not actually
aut horised the particular manner in which the Act was done.
As it has been established that the negligent act of
Gurubachan Singh and respondent Rajinder pal Singh was "in
the course of enploynent” the appellant shall be liable for
the sane. 1In the present case, the accident took place when
the act authorised was being perforned in a node which may
not be proper but nonetheless it was directly connected a
within the course of enploynent. It was not an independent
act for a purpose which had no nexus or connection with the
busi ness of the appellant so as, to, absolve the appellant
fromthe liability.

The road accidents in I'ndia have touched a new height.
In majority of cases because of the rash and negligent
driving, innocent persons beconme victims of such accidents
because of which their dependants in nmny cases are
virtually on the streets. In this background, the question
of paynment of conpensation in respect of notor accidents has
assuned great inportance for -~ public as well as for courts.
Traditionally, before the Court directed payment of tort
conpensation, it had to be established by the claimnts that
the accident was due to the fault of the person causing
injury or danmage. Now from different j udi ci al
pronouncenents, it shall appear that even in western
countries fault 1is being read and —assumed as someone’s
negl i gence or carelessness. The Indian Parliament, being
consci ous of the magnitude of the plight the victinms of the
accidents, have introduced several beneficial provisions to
protect the interest of the claimnts and to enable themto
cl ai m conpensation fromthe owner or the-insurance conpany
in connection with the accident. In the Mtor Vehicles
Act, 1939 Chapter VII-A was introduced by the Mtor vehicles
(Amendrent) Act, 1982. Sub-section (1) of Section 92-A
provides that where the death or pernanent disablenent of
any person has resulted from an accident, the owner of the
vehicle shall be liable to pay conmpensation in respect of
such death or disablenent in accordance with the provisions
of the said section. Sub-section (2) specifies a fixed
amount for such liability wthout fault. —In view of sub-
section (3), the clainmant is not required to plead and
establish that the death or permanent disabl ement in respect
of which the claim has been filed was the result of the
wongful act, neglect or default of the owner ~of the
vehicl e. Sub-section (4) of that section provides-that claim
for conpensation under sub-section (1) of that section shal
not be defeated by reason of any wongful act, neglect or
default of the person in respect of whose death or pernanent
di sabl enent the claimhas been made. Section 92-B; makes it
clear that the right to clai mconpensati on under Section 92-
A in respect of death or permanent disabl enent of any person
shall be in addition to any other right i.e. the right to
cl ai m conpensation on principle of fault. It can be said
that Parlianent by introducing the aforesaid Chapter in the
Mot or  Vehi cl es Act, 1939 provided for paynent of
conpensation within certain limts ignoring the principle of
fault. Same is the position in the Mtor Vehicles Act, 1988
and simlar provisions have been retained in Chapter X of
the said Act. In that connection, it my further be
nentioned that the Mdtor Vehicles Act, 1988 which repeal ed
the Motor Vehicles Act, 1939 and canme in force we.f.
1.7.1989 prescribed a period of linmitation for making clains
before the Tribunal in sub-section (3) of Section 166 of the
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Act. The said sub-section provided:
"No application for such

conpensation shall be entertained

unless it is made within six nonths

of the occurrence of the accident.

Provi ded t hat the d ains

Tri bunal nay entertain the

application after the expiry of the

said period or six nmonths but not

later than twelve nonths, if it is

satisfied that the applicant was

prevented by sufficient cause from

nmaki ng the application in tinme."

As sub-section (3) of Section 166 by its proviso fixed
alimt of 12 nmonths before which the application for
conpensation must be filed, it left no discretion in the
claims Tribunal to extend the period beyond 12 nonths. This
used to  cause hardship and injury to nany claimants who
coul d not ~ approach the Tribunal for conpensation within the
period of. 12 nonths fromthe date of the accident for one
reason or the other. The aforesaid. Sub-section (3)
of Section 166 of the. Mdtor Vehicles Act, 1988 has been
omtted by Section 53 of the Mtor Vehicles (Anmendrment) Act,
1994 which <canme in  force we.f. 1.4.11. The effect of the
foresaid amendnment /is that there is no limtation for filing
clains before the Tribunal in respect of an accident. It can
be said that Parlianent realised the grave injustice and
injury which was 'being caused to the heirs and |ega
representatives of ‘the victims ~who died in accidents by
rejecting their claim petitions only on the ground of
limtation. An other anmendnent which can be referred to in
this connection, which has been introduced by the aforesaid
Amendnent Act of 1994 as sub-section (6) to Section 158
provi des:

"As soon as any information

regarding any accident involving

death or bodily injury to any

person is recorded or report under

this section is conpleted by a

police of ficer, t he of fi cer

i ncharge of the police station

shall forward a copy of the same

within thirty days fromthe date of

recordi ng of information or, as the

case may be, on conpletion of such

report to the dains Tri buna

having jurisdiction and a copy

thereof to the concerned insurer

and where a copy is nmde avail abl e

to the owner he shall also within

thirty days’ of recei pt of such

report, forward the sane to such

Clains Tribunal and Insurer."

Because of sub-section (6) of Section 158 of the Act, the
officer incharge of the police station is enjoined to
forward a copy of information/report regardi ng the acci dent
to the Tribunal having jurisdiction. A copy thereof has al so
to be forwarded to the concerned insurer. The sane Anendnent
Act has also substituted Sub-section (2) of Section 166
because of which an application for conpensation under sub
section (1) of Section 166 now can be nmade, at the option of

the clainmants either to the claim Tribunal havi ng
jurisdiction over the area in which the accident occurred or
tothe clainms Tribunal wthin the local linits of whose

jurisdiction the «claimant resides or carries on business or
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within the local limts of whose jurisdiction the defendant
resides. Originally, such application used to be filed
before the clains Tribunal having jurisdiction over the area
in which the accident occurred. This wused to cause great
hardship and in many cases it became inpossible for the
claimants to approach such clains Tribunal, the distance
bei ng beyond their reach fromthe place of their residence.

Sone of the aforesaid significant anmendnments introduced
in the Mbtor Vehicles Act, 1939 and Motor Vehicles Act, 1988
have been referred to above only to indicate that even
Parliament is conscious that right to claimconpensation by
the claimants in connection with the tor vehicles accidents
shoul d not be defeated on technical grounds.

Now it has to be exanmi ned as to whether the insurance
conpany can be absolved of its liability to pay the
conpensation in a case where the owner of the vehicle had
got the vehicle insured, but the accident took place when it
was being driven by a person not holding the driving
licence In the present case the accident took place when the
Mot or Vehicles Act, 1939 was in force. Section 96 of that
act prescribed the duty of the insurers to satisfy the
j udgrment s agai nst persons insured in respect of third party
ri sks (the parallel provision being Section 149 in the Mtor
Vehicles Act, 1988). The relevant part of Section 96
provi ded:

" 96. Duty of insurers to

sati sfy Judgnents against persons

insured in respect of third party

risks.- (1) I f, af ter a

certificate of insurance has been

i ssued under sub-section (4) of

Section 95 in. favour of the person

by whom a policy has been effected,

judgrment in respect of any - such

liability as is required to be

covered by a policy wunder clause

(b) of sub-section (1) of Section

95 (being liability covered by the

terns of the policy) is obtained.

agai nst any person insured by the

policy, then, notw thstanding that

the insurer may be entitled to

avoid or cancel or nay have voi ded

or cancelled t he pol i cy, t he

i nsurer shall, subject to t he

provisions of this section, pay to

the person entitled to the benefit

of the decree any sum  not

exceedi ng the sum assured- payabl e

t her eunder, as if he were the

j udgrment debtor, in respect of the

liability.

(2) No sum shall be payabl e by

an i nsurer under sub section (1)

in respect of any judgnment unless

before or after the comencenent

of the proceedings, in which the

judgrment is given the insurer had

notice through the court of the

bringing of the proceedings, or in

respect of any judgment so |long as

execution 1is st ayed t her eon

pendi ng an appeal and an insurer to

whom notice of the bringing of any

such proceeding is so given shal
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be entitled to be nade a party
thereto and to defend. the action
on any of the follow ng grounds,
namel y:

breach of a specified condition of
the policy, being one of the
foll owi ng conditions, nanely:

() oo
(a) to (d) ........
(ii) a condition excluding
driving by a naned person or

persons or by any person who this

not duly licensed, or by any person

who has been di squalified for

hol ding or obtaining a driving

licence during the period of

di squal i fi cation; or
In view of sub-section (1) of ~Section 96 if after the
certificate of insurance has been issued in favour of the
person by whoma policy has been effected, judgnent in
respect of any such liability as is required to be covered
by a policy, the insurer shall subject to the provisions of
the said section pay to the person entitled to the benefit
of the decree any sum not exceeding the sum-assured payabl e
thereunder, as if he was the judgnent debtor. in respect of
the liability. ( enphasis supplied ). Sub-section (2) of
Section 96 enjoins that notice of the proceedings in which
the judgnent is given, —has to be given to the insurer and
such insurer shall be entitled to defend the action on any
of the grounds nmentioned in sub-section (2) of Section 96.
W are concerned in the present -case only wth | Section
96(2)(b)(ii), a condition excluding driving by any person
who is not duly licensed. The question is as to whether the
i nsurance conpany can repudiate (its liability to/'pay the
conpensation in respect of the accident by a vehicle only by
showing that at the relevant tinme it was being driven by a
person having no licence. |In the case of Skandia Insurance
Co.Ltd. vs. Kokilaben Chandravadan, 1987(2) SCC 654; .in
respect of this very defence by the insurance conmpany it was
sai d:

"The defence built on the
excl usion clause cannot succeed for
three reasons, viz.
(1) On a true interpretation
of the rel evant cl ause whi ch
interpretation is at peace with the

consci ence of Section 96, t he
condition excluding driving by a
person not duly licensed is not
absolute and t he prom sor is

absol ved once it is shown that he
has done everything in his power to
keep, honour and fulfil the prom se
and he hinself is not guilty of a
del i berate breach.

(2) Bven if it treated as an
absol ute prom se, there is
substantial conpliance therewith
upon an express or inplied nandate
being given to the licensed driver
not to allowthe vehicle to be |eft
unattended so that it happens to be
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driven by an unlicensed driver.
(3) The exclusion clause has

to be ’'read down’ in order that it

is not at war with the ’'main

purpose’ of the provisions enacted

for the protection of victins of

accidents so that the promsor is

excul pat ed when he does everything

in his power to keep the promse."
To exam ne the correctness of the aforesaid view this appea
was referred to a three Judges’ Bench, because on behal f of
the i nsurance company, a stand was taken that when ’Section
96(2)(b)(ii) has provided that the insurer shall be entitled
to defend the action on the ground that there has been
breach of a specified conditionto the policy i.e. the
vehicle should not be driven by a person who is 'not’ duly
i censed, then the insurance conpany cannot be held to be
liable to indemify the owner of the vehicle. In other
wor ds, once there has been a contravention of the condition
prescribed in sub-section (2)(b)(ii) of Section 96, the
person insured shall not be entitled to the benefit of sub-
section (1) of Section 96. According to us, Section
96(2)(b)(ii) should not be interpreted in a technica
manner. Sub-section  (2) of Section 96  only enables the
i nsurance conpany’ to defend itself in respect of the
liability to pay /conpensation on any of the grounds
nmentioned in sub-section (2) including that there has been a
contravention of the condition excluding the vehicle being
driven by any person. who is not duly licensed. This bar on
face of it operates on the person insured. |Lf the person who
has got the vehicle insured has allowed the vehicle to be
driven by a person who is not duly licensed then only that
clause shall be attracted. |In a case where the person who
has not insured the vehicle with the insurance conpany, has
appointed a duly licensed driver and if the accident takes
pl ace when the vehicle is being driven by a person not duly
licensed on the basis of the authority of the driver duly
authorised to drive the vehicle whether the “insurance
conpany in that event shall be absolved fromits liability?
The expression "breach" occurring in Section-96(2)(b) neans
infringenment or violation of a promse or obligation. As
such the insurance conpany will have to establish that the
insured was guilty of an infringenent or violation of  a
prom se. The insurer has also to satisfy the Tribunal or
the Court that such violation or infringenent onthe part of
the insured was willful, It the insured has taken al
precautions by appointing a duly licensed driver to drive
the vehicle in question and it has not been established that
It was the insured who allowed the vehicle to be driven by a
person not duly licensed, then the insurance conpany cannot
repudiate its statutory liability under sub-section (1) of
Section 96. In the present case far from establishing that
it was the appellant who had all owed Rajinder Pal Singh to
drive the vehicle when the accident took place, there is not
even any allegation that it was the appellant who was guilty
of violating the condition that the vehicle shall not be
driven by a person not duly licensed. Fromthe facts of the
case, it appears that the appellant had done everything
within his power inasmuch as he has engaged a licensed
driver Qurubachan Singh and had placed the vehicle in his
charge. Wiile interpreting the contract of insurance, the
Tribunals and Courts have to be conscious of the fact that
right to claim conpensation by heirs and | ega
representatives of the victims of the accident is not
defeated on technical grounds. Unless it is established on
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the materials on record that it was the insured who had
willfully violated the condition of the policy by allowi ng a
person not duly licensed to drive the vehicle when the

accident took place, the insurer shall be deemed to be a
judgrment -debtor in respect of the liability in view of sub-
section (1) of Section 96 of the Act. It need not be

poi nted out that the whole concept of getting the Vehicle
insured by an insurance conpany is to provide an easy node
of getting conpensation by the claimants, otherwise in
normal course they had to pursue their claim against the
owner from one forumto the other and ultimately to execute
the order of the Accident Cains Tribunal for realization of
such anbunt by sale of properties of the owner of the
vehicle. The procedure and. result of the execution of the
decree is well known.

This Court in the case of Kashiram Yadav and Anot her
vs. Oiental Fireand CGeneral-lInsurance Co. and Ohers,
(1989) 4 SCC 128 reiterataed the views expressed in Skandi a
I nsurance Co. ~ Ltd. vs. Kokil aben Chandravadan (supra) while
referring to that case it was said:

L. There the facts found
were quite different. The vehicle
concer ned in t hat case was
undi sput edl y ent rusted to the
driver who had avalid licence. In
transit the driver stopped the
vehicle and went to fetch sone
snacks from 'the opposi te ~shop
| eaving the engi ne on. The ignition
key was at the ignitionlock and
not in the cabin of thetruck. The
driver had asked the cleaner to
take care of the truck. In fact the
driver had left the truck in care
of the cleaner. The cl eaner neddled
with the wvehicle and caused  the
acci dent . The guestion arose
whet her the insured (owner) had
conmitted a breach of the condition
incorporated in the certificate of

i nsurance since t he cl eaner
operated the vehicle on he fata
occasion without driving licence.

his Court expressed the view that
it is only when the insured hinself
entrusted the vehicle to a person
who does not hold a driving
licence, he could be said to have
comm tted breach of the condition
of t he pol i cy. It nust be
est abl i shed by t he | nsur ance
Conpany that the breach is on the
part of the insured. Unless the
insured is at fault and is guilty
of a breach of the condition, the
i nsurer cannot escape from the

obligation to i ndemmi fy t he
insured. It was al so observed that
when the i nsured has done
everyt hi ng wi t hin hi s power

i nasmuch as he has engaged the
Iicensed driver and has placed the
vehicle in his charge with the
express or inplied mandate to
drive hinmself, it cannot be said
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that the insured is gquilty of any

br each.
W affirm and reiterate the
st at enent of law |l aid down in the

above case. W may also state that

wi t hout the know edge of the

insured, if by driver’s acts or

omi ssion others neddle with the

vehicle and cause an accident, the

i nsurer woul d be liable to

i ndermi fy the insured. The insurer

in such a case cannot take the

def ence of a breach of t he

condition in the certificate of

i nsurance. "

We are in respectful agreenent with the view expressed
in the case of Skandia lnsurance Co. Ltd. vs Kokilaben
Chandr avadan (supra).

As in the facts of the present case, the appellant
shall be ' deenmed to be liable to pay conpensation applying
the principle of vicarious |I|iability because the accident
took place when the act authorised was being perforned in a
node whi ch may not be proper but was directly connected with
in the course of enploynment, sub-section (1) of section 96
of the Act shall /conme into play and the insurance conpany
shal | be deened to be the judgnent debtor, so far clai mnade
by the heirs and |egal representatives of the deceased is
concerned. are

Accordingly, the appeals are allowed and the orders of
the claims Tribunal and the H gh Court are nodified where
only the appellant has beenheld to be liable to pay the
conpensation and the respondent insurance company . has been
absolved of the liability. The respondent -i nsurance conpany
shall be jointly and several ly liable to pay t he
conpensation to the claimants. There shall be no order as to
costs.




