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ACT:

Central Excise and Salt Act, 1944, (Act | of 1944),
section 2 (f) (v) (vi) and (vii)-Definition of ‘Manufacture
as anended by the Central Excise -and Salt and Additiona
Duties of Exci se (Anmendnent) (Act, (Act vi of 1980)-
Legi sl ative conpetency to nmake anmendnent - Whet her the
Amendnent Act is violative of Articles 14,19(1) (g) and
Entry 84 of List | of the Seventh Schedule of the
Constitution-Concept of "Manufacture"-VWether the various
processes of bl eaching, mercerising, dyeing, printing etc.
of cotton fabrics and woolen fabrics man-made fabrics as
mentioned in items 19 and 22 of the Schedule to the Centra
Excises and Salt Act anount to "Manufacture", as the Act
stood prior to the Anendnent Act, so as to attract |evy of
duty under section 4 of the Act-Wether the Amendnment Act in
any event is valid under Entry 97 of List | of the Seventh
Schedul e of the Constitution-Retrospective | egi sl ation
whet her pernissible - Evidence not produced clear but that
sought to be produced in the Supreme Court, acceptance of -
Passing of Interimorders, aviation/vaction by the Court in
fiscal matters, causing of.

HEADNOTE

In Vijay Textile MIIs v. Union of India reported in
(1979) 4 E L.T.J. 181, the G@ijarat Hgh Court by its
deci sion dated 21-1.1979 held that cotton fabrics subjected
to bl eaching, dyeing and printing could not be subjected to
excise duty wunder Item 19 (1) (b) of the First Schedule to
the Central Excises and Salt Act, 1944 is at twenty per cent
ad-val oremthese activities not being taxable event in the
light of section 3 read with 2(d) of the Act. The Cujarat




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 28

Hi gh Court proceeded on the footing that the processes of
bl eachi ng, dyeing and printing were manufacturing processes
and held that excise duty would at |east be |eviable under
residuary Item No. 68 of the First Schedule and therefore,
liable to levy at eight per cent ad-valorem the H gh Court
directed the "Excise authorities to calculate the ad val orem
excise duty during the period of three years imediately
preceding the institution of each petition before the Court
and calculate the excise duty payable by each of these
petitioners under Item 68 only in respect of the val ue added
by each of the petitioners by the processing of the fabric
concerned. The excise duty paid in excess of such ad val orem
duty wunder Item 68 during the period of three years
i medi ately preceding the institution of the respective
Special Application is ordered to be refunded to the
petitioners concerned in each of their petitions."

In Real Honest Textiles and Ors. v. Union of India (now
in appeal) the Gujarat H gh Court passed simlar directions
after declaring that the |l evy and collection of excise duty
and additional duty on processed nman-nmade fabrics
293
under Tariff’ Item 22(1) of the Additional Duties of Excise
(Goods of Special Inportance) Act, 1957 was ultra vires.
Si nce the decisions of the Gujarat High A Court on 24.1.1979
in these two cases, the petitioners and the processing
houses |i ke the petitioners have been clai mng refund.

The President. of India promulgated an O di nance being
Central ordinance 'No. 12 of 1979 called the Central Excises
and Salt and Additional Duties of Excise  (Arendnent)
Ordinance 1979. The said O dinance was replaced by the Act
VI of 1980 called the Central Excises and Salt and
Additional Duties of Excise (Anendrment) Act, 1980, giving
retrospective effect to the Act from 24th February 1979. By
section 2 of the Act, section 2(f) of the Excise Duty Act
was anended by adding three sub items in the definition
"manuf acture” so as to include the activities  like
bl eachi ng, dyeing, printing etc. covered by /the two
deci sions of the GQujarat Hi gh Court. Siml|ar anendnents were
made in itenms 19(1), 21 (1) and 22 (1) of the First Schedul e
with retrospective effect. Section 5(2) (b) of the Anending
Act provided "no suit or other proceedings shall _be
mai ntai ned or continued in any other Court for the refund of
the duty collected and no enforcement shall be made by any
Court of any decree or order directing the refund of such
duties of excise which have been collected and which may
have been collected." as if the provisions of section 5 of
the Act VI of 1980 had been in force on and  from the
appoi nted day as defined in the Act VI of 1980.

After the Act VI of 1980 was passed, the sanme was
chal | enged before the Bonbay H gh Court by several wit
petitions. Dismissing WP. 623/1979 titled New Shakti Dye
Wrks Pvt. and Mahal akshmi Dyeing and Printing Wrks v.
Union of India along with 24 other wit petitions on 16117
June, 1983, the Bonbay H gh Court upheld the Constitutiona
validity of the inmpugned Act as well as the levy of duty on
certain goods. Special Leave was granted in this case as in
the two earlier Gujarat High Court’s cases.

Empire Industries Limted also filed a petition under
Article 226 of the cases though Indian Textile Processor
Association withdrew it from the file of the Bomnbay Hi gh
Court and by the wit petition wunder Article 32 of the
Constitution has challenged the Constitutional validity of
the Act VI of 1980 and the validity of the levy of excise
duty under section 4 of the Act. Sone other petitioners
simlarly situated have also filed their petitions under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 28

Article 32 of the Constitution.

In these petitions and appeals the following main
points fell for consideration:

1. Whether cotton fabrics subjected to the process of
bl eaching, mercerising, dyeing, printing, water-proofing
etc. specially the processes conducted and carried out by
the petitioner conpany in respect of cotton fabrics and
wool en fabrics/man-made fabrics as nmentioned under Itens 19
or 22 of the Schedule to the Central Excises and Salt Act
amount to ’'nmanufacture’ as the Act stood prior to the
i mpugned Act of 1980. |In other words whether these various
processes carried out by the petitioners
294
conpany anount to bringing into existence different and
di stinct goods, A commercially known as such, to attract
l evy of duty under section 4 of the Central Excises and Salt
Act, 1944,

2. Whet her and i n any event after the inmpugned Act, the
levy is valid. In connection with the said contention it has
to be exami ned whether the inmpugned Act is intra vires entry
84 of List | of the Seventh Schedul e 'to the Constitution and
if not, whether the said inpugned Act can be said to be
valid in any event under entry 97 of List | of the Seventh
Schedul e to the Constitution

3. Wiether the inpugned Act violates Article 14 or
Article 19(1)(g) of the Constitution.

Al'l owi ng the Revenue appeals in C A Nos. 586 to 592 of
1979 and dismissing all the petitionsand other appeals, the
Court,

N

HELD: 1. In view of the amendnents nmde in-section 2(f)
of the Central Excises and Salt Act, 1944 by Anending Act VI
of 1980 as well as the substitution of new Item 19(1) and
22(1) in Excise Tariff in place of the original items, the
activities of the petitioner conpany, namely, as an
i ndependent processing unit engaged in job activities of
dyeing, printing and finishing of nman nade/cotton fabrics
attract the exigibility to excise duties under section 3 and
4 of the Act. Excise duty wll be charged on processed
printed materi al
[328 D E]
Section 3 of the Central Excises and Salt Act clearly
indicates that the object of the entries in the First
Schedule is firstly excisable goods and secondly to specify
rates at which excise duty will be |evied.-Under sub-rule 2
of Rule 56A, a manufacturer will be given credit of the duty
which is already paid on the articles used in the
manuf acture, subject to certain conditions. Therefore, the
processors will be entitled to credit for the duty already
paid on the grey cloth by the manufacturers of the grey
cloth. [328 E-P]
New Shakti Dye Works (Pvt.) Ltd v. Mahal akshni\ Dyeing
and Printing Wrks v. Union of India & Anr. (WP. Nos. 622
and 623 of 1979 dated 16 and 17 June 1983 Bonbay) approved.
2.1 Excise duty is a duty on the manufacture of goods
and not on sale. Manufacture is conplete as soon as by the
application of one or nore process, the raw nmateria
undergoes sonme change. If a new substance is brought into
existence or if a new or different article having a
di stinctive name, character or use result fromparticular
processes, such process or processes would anmount to
manuf acture. Therefore, the taxable event under the Excise
Law is ‘manufacture’. The nonment there is transformation
into a new comopdity comercially known as a distinct and
separate comodity having its own character, use and nane,
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whet her be it the result of one process or several processes

‘“manufacture’ takes place and liability to duty under

section 4 is attracted. [312 CD; 316 B-(C

295

Union of India v. Delhi Cloth & General MIls, [1963] 1
Supp. S.C.R 586; Union of India v. H U F. Business known as
Ram al Mansukhnai, Rewari & Anr. A [1971] 1 S.C R 937;
Al l enburry Engineers v. Ramakrishna Dalma & Os., 11933] 2
S.C.R 257; Deputy Conm ssioner, Sales Tax (Law) Board of
Revenue (Taxes) Ernakulamv. Pio Food Packets, [1980] 3
S.C R 1271 and Chowgul e and Co. Pvt. Ltd. and Anr. v. Union
of India and Ors. 11981] | S.C.C. 653 referred |o.

Comm ssi oner of Sales Tax, U.P. Lucknow v. Harbilas Ra
and Sons [1968] S.T.C. Vol. 21 p. 17 (S.C.) foll owed.

Hralal Jitmal v. Conmissioner of Sales Tax, [1957]
S.T.C Vol. WVIIlI 325 (M); East India Cotton Manufacturing
Conpany Pvt. Ltd. v. The Assessing Authority- cum Excise and
Taxation O ficer, Gurgaon and Anr., [1972] S.T.C. Vol. 30 p
489 (Punjab and Haryana); Kores (India) Ltd v. Union of
India and O's., {19821 E.L.T. Vol. 10, p. 253 and K
Venkat aranan _and Conpany and O's. v. Deputy Comercial Tax
Oficer, Coinbatore IV and Os., [1972] S.T.C. Vol. 10 p. 57
(Mad) approved.

Extrusi on Process Pvt . Ltd. V. N. R Jadhav,
Superi ntendent of /Central Excise, 119791 4 F.. L. T. J. 380
(Qujarat); Swastik Products, Baroda v. Superintendent of
Central Excise, [1930] 6 E.L T. 164 (Cujarat) and Kail ash
Nath and Anr. v. The State of U P. and Os., [1957] S.T.C.
Vol . VIII p. 358 (SC) distinguished:

M Nicol and Anr.  v. Pinch, [1906] 2 K B. 352 quoted
wi th approval .

2.2 Etynologically the word "Mnufacture"  properly
construed woul d doubtl ess cover the transformation. Here, in
the light of several decision of the Suprenme Court and the
Hi gh Courts and on the construction of the expression, the
process of bleaching, dyeing —and printing etynologically
nmeans nmanufacturing process. The processes of the type which
have been incorporated by the Act VI of 1980 were not so
alien or foreign to the concept of ‘manufacture’ that these
could not conme within that concept covered by entry 84, of
List | of the Seventh Schedule. After the Act VI of 1980 was
passed these processes indubitably fall wi t hin the
expression ‘nmanufacture’. [323A E-H]

2.3 The questi on whet her the inpugned Act is covered by
entry 84 can be | ooked from anot her point of view nanely the
actual contents of entry 84. The word ‘produced appearing
in entry no. 84 of List | of the Seventh Scheduleis used in
juxtaposition with the word ‘manufactured” and wused in
connection with the duty of excise and consequently it

contenpl at es sane expenditure of human skill in bringing the
goods concerned into the condition which would attract the
duty. It was hot required that the goods would be

manuf actured in the sense that raw material should be used
to turn out sonmething altogether different. It would stil
require that these should be produced in the sense that sone
human activity and energy should be spent on them and these
shoul d be subjected to sone processes in order that these
m ght be brought to the state in which they m ght become fit
for consunption. Here, expenditure

296

of human skill and material have been used in the processing
and it nmay not be that the raw material was first
transformed but over the transforned material, further
transformati on was done by the human | abour and skill making
this fit for human consunption. In any event under entry 97
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of List | of the Seventh Schedule this would apply if it is
not under entry 84. [324 A G

Al um ni um Corporation of India Ltd. v. Coal Board AR
1959 Cal . 222, approved.

The King v. Cal edonian Collieries, Ltd. [1928] A C. 358
referred to.

2.4 To contend that if the |egislation was sought to be
defended on the ground that it is a tax on activity like
processing and would be covered by the a powers enunerated
under entry 97 of List |I of the Seventh Schedul e there was
no charging section for such an activity and as such the
charge nust fail and there cannot be any levy is wong and
m sconcei ved. The charging section is the charging section 3
of the Central Excises and Salt Act, 1944. It stipulates the
levy and charge of duty of = excise on all excisable goods
produced or manufactured. ‘“Manufactured’ under the Act after
the anmendment would be “the ’'wmanufacture’ as anended in
section 2(f) and Tariff I1tem19(1) and 22 and the charge
woul d be on that basis. [324 ;325 A-B]

3.1 Inposition of tax by | egislation nmakes the subjects
pay taxes. It is well recognised that (i) tax may be inposed
retrospectively; and that by itself woul d not be
unreasonabl e restriction on the right to carry on business
and (ii) the Parlianent ~ has powers to nake retrospective
| egi sl ation i ncl udi ng fiscal | egi sl ation and such
| egi sl ati on per se is not unreasonable. [326 D F]

3.2 Here there is no particular feature of this
| egi sl ation which ‘can be said to create any  unreasonable
restriction upon the petitioners. ~The concept - of process
bei ng enbodi ed in certain situation in the idea of
manuf acture, the inpugned legislation is only naking ’smal
repairs’ and that is pernissible node of |egislation. [326
E- F]

3.3 Nor does the inpugned |egislation act harshly nor
there is any scope for arbitrariness or discrinmnation. It
is clear fromthe objects and reasons wherein it was stated
that the Central Excise Duty was levied for the first tine
on cotton fabrics in 1969, on nan-made fabrics (rayon of
artificial silk fabrics) in 1954 and on woolen fabrics in
1955. Fromthe very early stages of the textile tariff, with
a view to achieving progression in the rate structure and to
aligning excise control wth the demands of different
produci ng sectors duties has been levied not only on grey
fabrics but also at the stage of processing such as
bl eachi ng, dyeing and printing. The Judgment of the @uj arat
H gh Court in Real Honest Textiles and O's. v. Union of
India (under appeal) according to the statenent of objects
and reasons of the Act VI of 1980 had upset the arrangenments
regarding levy of excise duties of textile fabrics.' The
judgrment also had the effect of disturbing the bal ance
evol ved between different sectors of the textiletindustry.
Furthernore, it was nmade clear that in so far as past
assessments were concerned, refund of excise duties to
manuf act u-

297
rers as ordered by the High Court would have only neant a
fortuitous windfall so as to benefit such persons without

any relief to the ultinmte consunmers A who had purchased the
fabrics and had borne the burden of the duties. In order to
avoid this, the Act was passed. [325 E-H, 326 B-C, 327 (]

Krishnamurthi & Co. etc. v. State of Madras & Anr.
[1973] 2 S.C.R 55, referred to.

3.4 Where for the purpose of calculating assessable
profits, a notional and conventional sumis laid down by the
| egislature to be arrived at on a certain basis, it is not
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perm ssible for the courts to engraft into it any other
deduction or allowance or addition or read it down on the
score that the said deduction or allowance or addition was
aut hori sed el sewhere in the Act or in the Rules. A
conventional charge should be nmeasured by its own
conputation and not by facts relating to other nethod of
conputation. The «circunstances that thereby the benefit of
any exenption granted by the legislation may be 1ost and
that in sone cases hardship mght result are not natters
whi ch would influence courts on the construction of the
statute. A tax payer subject is entitled only to such
benefit as is granted by the |egislature. Taxation under the
Act is the rule and benefit and exenption, the exception.
And in this case there is no hardship. [327 E-G D

3.5 Wen the textile fabrics are subjected to the
processes |ike bleaching, dyeing and printing etc. by
i ndependent processes, whether-on their own account or on
job charges basis, the value of the purposes of assessnent
under section 4 of = the Central Excise Act will not be the
processing charges alone but” the intrinsic value of the
processed fabrics which is the price at which such fabrics
are sold for the first time in the whol esale market. That is
the effect of section 4 of the Act. The value would
naturally include the value of grey fabrics supplied to the
i ndependent processors- for the processing. However excise
duty, if any, paid on the grey fabrics wll be given
proforma credit to the independent processors to be utilised
for the paynment on the processed fabrics in accordance with
the Rules 56 A or 96 of the Central Excise Rules, as the
case may be. [327 GH;, 328 A-B] F

3.6 Read in that context and in the context of the
preval ent practice followed so long until _the decision of
the Gujarat Hi gh Court in Real Honest case, there is no
hardshi p and no injustice to the petitioners  or the
manuf acturers of grey fabrics. The fact that the petitioners
are not the owners of the end product is irrelevant. Taxable
events is manufacture-not ownership. [328 B-D] G

4. Docunmentary evidence not produced earlier cannot be
adnmtted at the late stage of final hearing of the case by
the Supreme Court [308 E]

(Per majority Varadarajan J. dissenting).

1. Different Courts sonetimes pass different interim
orders as the courts think fit. The interimorders passed by
particular courts on certain consi derations arc not
precedents for other cases may be on simlar facts. To
cont end
298
that once an interim order has been passed by the Supreme
Court on certain A factors specially in fiscal matters, in
subsequent matters on nore or less simlar facts, /there
should not be a different order passed nor shoul d there by
any variation wth that kind of interimorder passed. In as
much as that such variance creates discrimnation is an
unf ortunat e approach. [329C E ]

2. Every bench hearing a nmatter on the facts —and
circunst ances of each case should have the right to grant
interimorders on such terns as it considers fit and proper
and if it had granted interimorder at one stage, it should
have right to vary or alter such interimorders. The court
made the follow ng suggestions (i) A consensus, however,
shoul d be developed in matters of interimorders in fisca
matters specially in cases involving indirect taxes where
normal |y taxes have been realised from the consumers but
have not been paid over to the exchequer or where taxes are
to be realised from consuners by the dealers or others who
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are parties before the court, interim orders staying the
paynment of such taxes wuntil final disposal of the matters
should not be passed. It is a matter of balance of public
conveni ence Large ampunts of taxes are involved in these
types of litigations Final disposal of matters unfortunately
in the present state of affairs in our courts takes
enornously long time and non-realisation of taxes for |ong
time creates an upsetting effect on industry and economc
life ceasing great inconveni ence to ordinary people.
Governnents are run on public funds and if |arge anounts al
over the country are held up during the pendency of
l[itigations, it becones difficult for the governments to run
and becone oppr essi ve to the peopl e. Governnent’ s
expendi tures cannot be made on bank guar ant ees or
securities. In that view of the natter the Suprenme Court
shall refrain from passing any interim orders staying the
real i sations of indirect taxes or passing such orders which
have the effect of non-realisation of indirect taxes. This
will be healthy for the country and for the courts. [329 E-
H, 330 A-C

JUDGVENT:

ORIG@ NAL JURI SDICTION: Wit Petition (Civil) No. 11728
y) of 1984.

Under Article 32 of the Constitution of -India.

W TH

Wit Petitions  Nos. 13556, @ 13788, 13792, 15438 and
15439 O 1984 and Civil Appeals Nos. 6414 of 1983 and 3564
of 1984.

AND

Cvil Appeals Nos. 586 to 592 of 1979.

Fromthe Judgment and Order dated 24.1.1979 of the
Gujarat Hgh Court in Special Cvil Appln. Nos. 1552
1553/ 77 with Nos. 249, 1292, 1293, 1294 and 1295 of 1978.

299

S. J. Sorabjee, A J. Rana, S. Parekh, Ms. J. Wad, and
M ss Aruna Mathur for the Petitioners in WP. Nos. 11728
15438 and A 15439 of 1984.

S.J. Sorabjee, A N Haskar and S.A  Shroff for the
Petitioner in WP. No. 13788 of 1984.

S.S. Shroff and S.A  Shroff for the Appellant in C A
No. 3564/84 and Petitioner in WP. Nos. 13556, 13792 and
13788 of 1984.

S.J. Sorabjee and A Gover for the Appellant in C A
No. 6414 of 1983.

K.G Bhagat Additional Solicitor General and R N
Poddar for the Appellants in C A Nos. 586-92 of 1979.

K. G Bhagat, Additional Solicitor GCeneral,  Grish
Chandra, Mss Halida Khatun, Ura Nath Singh and R'N. Poddar
for the Respondents. (Union of India)

S.K. Dholakia, RC Bhatia and P.C. Kapur for the
Respondents, in C. A Nos. 589-92 of 1979.

Y.S. Chitale, Anand Haskar, P.H Parekh and M ss lndu
Mal hotra for the Respondents in C.A No. 586 of 1979.

A K Sen, P.H Parekh and Mss Indu Malhotra for the
Respondents in C. A No. 587 of 1979- F

F.S. Nariman, P.H Parekh and Mss |Indu Malhotra for
the Respondent in C. A No. 588 of 1979.

The foll owi ng Judgnents were delivered

VARADARAJAN J. | agree with nmy |learned brother
Sabyasachi Mikharji, J. that Wit Petitions Nos. 11728 of
1984 and 13556, 13788 13792, 15438 and 15439 of 1984 and
Cvil Appeals Nos. 6414 of 1983 and 3564 of 1984 have to be
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di smssed with costs, and that Civil Appeals Nos. 586 to 592
of 1979 have to be allowed with costs, and interimorders,
if any, passed should stand vacated, and arrears of excise
duties should be paid forthwith and future excise

300

duty should be paid as and when the goods are cleared or
otherwi se as per law and rules. But | regret ny inability to
subscribe to the views expressed by himin the last two
paras of his judgment regarding interimorders.

SABYASACHI MUKHARJI, J. This first petition herein
under Article 32 of the Constitution arises wunder the
fol |l owi ng circumstances.

The President of India pronulgated an O di nance being
Central Ordinance No. 12 of 1979 called the Central Excises
and Salt and Additional Duties of Excise (Anendnent)
O di nance, 1979. The sai d Odi nance was replaced by the Act
called the Central Excises and Salt and Additional Duties of
Exci se (Amendnent) Act, 1980 (hereinafter referred to as the
"inmpugned Act’). The said inpugned Act received the assent
of the President on 12th February, 1980 and under section
1(2) of the impugned Act, retrospective effect to the Act
was given from 24th February, 1979.

It may be nentioned that the Gujarat H gh Court in the
case of Vijay Textile MIlls v. Union of India rendered its
deci sion on 24th January, 1979 on this aspect of the matter.

This decision wll have to- be examned in |ittle detai
|ater. As a result of the said decision and with a viewto
overcome the sai'd ' deci sion, the Ordi nance ment i oned

her ei nbef ore was pronul gated on~ 24th Novenber,. 1979 which
has since been replaced by the said Central Excises and Salt
and Additional Duties of Excise (Anmendnent) Act. 1980.

After this inpugned Act was passed, the same was
chal | enged before the Bonbay H gh Court by several wit
petitions, Wit Petition No. 623 of 1979 along with others
were di sposed of by the Bonbay H gh Court by judgnent
delivered by the Division Bench on 167/17th June, 1983 in
the case of New Shakti Dye Works Pvt. Ltd. & Mahal akshni
Dyeing and Printing Wirks v. Union of India Anr. By the said
j udgrment, the Bonbay Hi gh Court  disposed of 24 wit
petitions as the question involved in all those petitions
was identical. In that case the constitutional validity of
the impugned Act as well as the levy of duty on certain
goods identical to the present goods involved in this
application under Article 32 of the Constitution was
i nvol ved. The Bombay H gh Court disnissed the said wit
petitions. W will refer to the said decision later. W my,
however, state that we are in respectful agreenment with the
conclusions as well as the reasoning of the decision of the
Bonbay
301
Hi gh Court in the said petitions. Special |eave to appeal to
this Court has been granted from the said decision in the
case of New Shakti Dye Wbrks Pvt. Ltd.

In order to appreciate the contentions raised, it is
necessary to state that the petitioner conpany is  an
i ndependent processing wunit carrying on its activities at
Bonbay and as an independent processing unit was engaged in
job activities of dyeing, printing and finishing of nan-
made/ cotton fabrics. The petitioner conpany further states
that in respect of the said processing activities, the
petitioner conpany holds |icences required under the |aws
for the tine being in force including a |licence under the
Excise Act and the Central Excise Rules which hereinafter
will be referred to as the "said Rules’.

The petitioners in wit petition No. 11728 of 1984 were
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two in nunber-one being the petitioner conmpany and the other
bei ng the Taxation Executive of the petitioner conpany.

The petitioners state that the processing operations of
the petitioner conpany in the said factory are job work
operations of dyeing, bleaching and printing of the said
fabrics which are cotton fabrics and man-nade fabrics. Wen
the said fabrics are received in the factory of the
petitioner, conpany the sane are fully manufactured and are
in a saleable condition and are comrercially known as grey
fabrics i.e. unprocessed fabrics which are cleared after
payment of the excise duty under Tariff Item Nos. 19 and 22,
as the case may be. The petitioners further state that the
said grey fabrics i.e. unprocessed, undergo vari ous
processes in the factory of the petitioner conpany. The grey
fabrics are boiled in water mixed with various chenicals and
the grey fabric is washed and thereafter the material is
taken for the dyeing process, that is inparting of required
shades of  colours. The next stage is printing process, i.e.
putting the required designs on the said fabrics by way of
screen printing on hot tables. The final stages the
finishing process, that is to give a final touch for better
appearance According to the -petitioners, they do not carry
out any spinning or weaving of the said fabrics. The
machinery installed by the petitioner conpany in its factory
is only for the purpose of carrying out one or nore of the
af oresaid four processes and cannot be used for the purpose
of either spinning or weaving of yarn for - manufacture of
"fabric’ i.e. ’woven material’. For-spinning or weaving of
yarn, one requires, according to the petitioners, |oons and
petitioner conpany is nerely a processing
302
house. The petitioner conpany’'s case is that the petitioner
conpany A begins with rman-nade or cotton fabrics before it
starts the said processes and also ends with man-nade or
cotton fabrics after subjecting the fabrics to the various
processes. The petitioner conpany receives fully
manuf act ured man-made fabrics and cotton fabrics /fromits
custonmers only for the purpose of carrying out one or nore
of the aforesaid processes thereon as per the requirenent
and instructions of the customers and after the necessary
processes are carried out, the same are returned to the
custonmers. According to the petitioners, what is received by
the petitioner conpany is known as cotton/ man-nade fabrics
and what is returned is again known as cotton/nan-made
fabrics. The petitioner conmpany states that it has no
di scretion or choice of shades or colours or designs and the
same are nonminated or prescribed by the -customers. The
finally processed fabric is not and cannot be sold by the
petitioners in the nmarket as the petitioner conpany’s
product. The petitioner conpany nerely collects from its
custonmers charges only for job work of processing done by
it. The petitioner conpany further states that it  has no
proprietary interest in the fabrics either before or after
the same is processed. The nmanufacture of the fabrics and
sale in the market of the processed fabrics are effected by
the petitioner conpany’s custoners and not by t he
petitioners. Further the processed as well as t he
unprocessed fabric, whether cotton or man-nade, can be put
to the same use

The petitioner conpany, is required to file
classification list for approval of the concerned Excise
Authorities as prescribed by Rule 173-B of the said Rules
for approval of Tariff items in the First Schedule to the
excise Act in respect of the processed fabrics. As per
approval granted there-on in respect of man-made fabrics and
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cotton fabrics, the petitioner conpany classifies all the
processed fabrics wunder Tariff Itenms 19 and 22, as the case
may be. So far as man-nmade fabrics are concerned under
Tariff Item 22, the petitioner conpany was required to pay
certain duties as mentioned in the petition. The petitioners
state that the petitioner company has paid such duties.

The petitioners further state that such classification
list of cotton fabrics has been approved under Tariff Item
No. 19 and the petitioner conpany was required to pay
certain duties which the petitioner conmpany has nentioned
that it has paid the same. The petitioners further state
that for the purpose of determ nation of
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val ue under section 4 of the Excise Act, the petitioner
conpany was required to file a price list in the form
prescribed under the said Rules for approval . The
respondent s- gover nnent aut horiti es, accordi ng to t he

petitioners, although  being aware of the fact that the
petitioner conpany was carrying out and or performng nerely
the processing work and collecting the processing charges
only, had directed the petitioner conpany to file a price
list on the basis of the sale price of its customers and for
this purpose had required the petitioner conpany to file
along with the said price list letters of its custoners
certifying the price at which the said custonmers sell the
goods in the markets. The petitioners state that price |ist
includes the selling expenses and selling profits of the
said custoners in. which the petitioner conpany has no
i nterest or share.

According to the petitioners, the respondents approve
the price list and as a consequence thereof the petitioner
conpany becones |liable to pay to the respondents additiona
Exci se duty calculated on ad-valorem basis on the said
approved sale price that is the sale price of its customners.
The petitioners have annexed a copy of the delivery note and
a copy of the invoice issued by the petitioner conpany. It
is further the case of the petitioners that both in respect
of cotton fabrics and man-nade fabrics which are nerely
processed by the petitioner conpany, the respondents were
levying and collecting excise duty -and additional duty
respectively under Tariff Items 19 and 22, as the case nay
be, at rates stipul ated against the respective entries read
with relevant exenption notification, as if the petitioner
conpany was the manufacturer of cotton fabrics/nman-made
fabrics, as the case may be.

The petitioner conpany further states that it bad filed
a wit petition in the Bonbay H gh Court which was admtted.
The said wit petition was filed through Indian Textile
Processors Association. The petitioners stated  thereafter
the circunstances under which the said petition was
wi thdrawmn and why the present petition under Article 32 of
the Constitution is being filed. For our present purpose, it
is not necessary to set out these details.

The petitioners challenge the imnmpugned Act mentioned
herei nbefore. Before the contentions are dealt wth, it
woul d be appropriate to deal with the rel evant provisions of
the inpugned Act. Section 2 of the inpugned Act anends
section 2(f) of the Excise Act by adding three sub-itens in
the definition of *Manufacture which
304
were included by Act 6 of 1980 being the inpugned Act which
cane into effect from24th Novenber, 1979 which are sub-
clauses (v), (vi) and (vii). These read as foll ows: -

"(v) inrelation to goods comprised in Item No. 19
of the First Schedul e, includes bleaching, nercerising,
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dyeing, printing, water-proofing, rubberising, shrink

proofing, organdie processing or any other process or

any one or nore of these processes;
(vi) inrelation to goods conprised in Item No.

21(1) of the First Schedule, includes mlling, raising,

bl owi ng, tentering, dyeing or any other process or any

one or nore of these processes;
(vii) inrelation to goods conprised in Item No.

22(1) of the First Schedule, includes bleaching,

dyeing, printing, shrink-proofing. tentering, heat-

setting, crease resistant processing or any other
process or any one or nore of these processes;"

Sim|lar anendnments we made in Itenms 19(1), 21(1) and
22(1) of the Central Excise Tariff, and also simlar
amendnents were effected in relation to Act of 1957. These
amendnents were effected retrospectively from different
dates for different fabrics, as mentioned in the inpugned
Act. According to section 5(2) (b) of the inpugned Act, no
suit or other proceedings shall be maintained or continued
in any other court for the refund of the sane and no
enforcenent shall be made by any court of any decree or
order directing the refund of such duties of excise which
have been collected and which nay have been collected as if
the provisions of section S of the inpugned Act had been in
force on and from the appointed day as defined in the
i mpugned Act. It may, however, be nentioned that the
original unanended definition of the word "“manufacture" in
section 2(f) <contained a general definition of the word
"manufacture” which was and still continues to be an
inclusive definition to say that the manufacture includes
any process incidental or ancillary to the conpletion of a
manuf act ured product.

According to the petitioners, the inpugned Act had been
enacted and brought into force because  of the judgnment of
the Gujarat H gh Court dated 24th January, 1979 given in the
case of
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Real Honest Textiles and others v. Union of India-a decision
which is also subject matter of appeal before this Court and
has been heard A along with this petition. The CGujarat H gh
Court had declared that the levy and collection of excise
duty and additional duty on processed cotton fabrics under
Tariff Item No. 19 | of the Schedule to the Excise Act and
additional duty on processed man-made fabrics under Tariff
Item 22(1) of the Additional Duties of Excise  (Goods of
Speci al Inportance) Act, 195, was wultra vires -and the
processi ng houses were liable to pay duty of ~excise on
processed fabrics ad-valoremunder Tariff Item 68 of the
Schedule to the Excise Act only on value added by way of
process charges on cotton or nannade fabrics, as the case
may be, and not on the full value of such fabrics. As
nmenti oned herei nbefore, an application for special leave to
appeal to this Court had been filed fromthe said decision
of the ujarat Hi gh Court, these appeals are pending and
woul d be di sposed of by this judgnent.

It may be nmentioned that so long as the respondents had
been collecting and the petitioners had been payi ng excise
duty and/or additional duty as the petitioner conpany was
manuf acturing cotton fabrics under Tariff Item Nos. 19 and
22, as the case may be. Since the decision of the Cujarat
Hi gh Court in New Shakti Dye Wrks Pvt. Ltd., and the
petitioners and the processing houses |ike petitioners have
been cl aimng refund- The material portions of the
amendnents of the Act have been set out hereinbefore in the
definition of section 2(f). The second part of the inpugned
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Act by which amendnents were effected is found in section 3

of the inpugned Act by which original item No. 19 in the

First Schedule to the Excise Act was substituted by new |Item

No. 19 | and for the original itemNo. 22, a new item No.
22(1) was substituted. These are:

" 1. Cotton fabrics, other than (i) enbroidery in

the piece, in strips or in notifs, and (ii) fabrics

i npregnated, coated or lanminated wth preparations of

cellul ose derivatives or of other artificial plastic

material s

(a) cotton fabrics, not subjected to any process
Twenty per cent

ad- val orem

(b) cotton fabrics, subjected to the process of

bl eachi ng, nercerising, dyeing, printing,
306
wat er - proofi ng, rubberising, shrink- proofing,
organdi e processing or any other process or any
two-or nore of these processes.
Twenty per cent
ad- val orem

XXX XXX XXX

22(1) Man-made fabrics other than (i) enbroidery in
the piece, in strips or in notifs, (ii) fabrics

i npregnated, coated or lanm nated w th preparations of

cellul ose derivatives or of other artificial plastic

mat eri al s-

(a) man-made fabrics, not subjected to any process.
Twenty per cent
ad-val orem pl us
rupees five per

square netre

(b) man-nmade fabrics, subjected to the process of

bl eachi ng, dyei ng, printing, shri nk pr oof i ng,

tentering, heat-setting, crease resistant processing or

any ot her process or ~any two or nore of these
processes.

Twenty per cent

ad-val orem pl us

rupees five per

square netre.

It may be pointed out that the original Item No. 19

| referred to "cotton fabrics". It provided that

"cotton fabrics means all varieties of fabrics

manuf actured either wholly or partly from cotton and

i ncl udes dhoties, sarees, chadders, bed-sheets, bed-

spreads, counter-panes, table cloths, enbroidery in the

piece, in strips or in notifs and fabrics inpregnated,
coated or lamnated with preparations of cellulose
derivatives or of other artificial plastic materials."
307
The proviso is not relevant for the issue now The origina
I[tem 19 | read as foll ows:
"I. Cotton fabrics other than (i) enbroidery in the
piece, in strips or in motifs, and (ii) fabrics

i npregnated, coated or lanminated wth preparations of

cellul ose derivatives or of other artificial plastic

material s".

Thus, Item No. 19 | is now substituted by the new item
referred to above and the effect of this substitution is
that for the purposes of excise duty cotton fabrics have
been categorised into two classes, nanely (a) cotton fabrics
not subjected to any process and (b) cotton fabrics
subj ected to any process of bleaching, mercerising, dyeing,
printing, water-proofing, r ubberi si ng, shri nk- proofi ng,
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organdi e processing or any other process or any two or nore
of these processes. The duty on each one of themis twenty
per cent ad-val orem Substantially the sane is the nature of
the substitution of old ItemNo. 22(1) by new Item No.
22(1).

This item referred to man-made fabrics and by the
amendment, man-nade fabrics have again been divided into two
categories, nanely, (a) man-nade fabrics, not subjected to
any process, and (b) man-nade fabrics subjected to different
processes referred to in clause (b).

Cotton fabrics and man-nmade fabrics were al so subjected
to the additional duties of excise as a result of the
anendnments of the Additional Duties of Excise (Goods of
Speci al I nportance) Act, 1957 (hereinafter referred to as
“"the Additional Duties Act"). By section 4 of the anending
act, Item Nos. 19 | and 22(2) of the First Schedule to the
Exci se Act were also simlarly anended by naking an
i dentical substitution of Item No. 191 and 22(1) in the
First Schedule to the Additional Duties Act. The Anendnent
Act has  '‘been nmade retrospective in operation, and so far as
cotton fabrics are concerned, it becanme operative from 1lst
March, 1955 and so far as man-nmade fabrics are concerned, it
became operative from 18th~ June, 1977. Now, it has been
provided by clause (iv) of sub-section (1) of section 5 of
the Anendnment Act that ‘anendrments of clause (f) of section 2
of the Excise Act should be treated as having been in force

at all relevant times subject to the nodifications that the
reference in the Excise Act to the "goods conprised in Item
No. 19 | of the First Schedule"” shall be construed as a
reference to such "cloth", "cotton
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cloth",or, as the case nmay be, ' cotton fabrics", and

reference to the A "goods conprised in Item No. 22(1) of the
First Schedule" shall be construed as a reference to such
"rayon or artificial silk fabrics" or, as the case may be,
"man- made fabrics". Section 5(2) of the Amendment Act al so
val idates duties of excise already levied, assessed, or
collected on cloth, cotton cloth, cotton fabrics, woollen
fabrics, rayon or artificial silk fabrics and man-nmade
fabrics subjected to any process. It provides that al

duties of excise |levied, assessed or collected or purported
to have been |evied, assessed or collected, before the date
of commrencenment of the Anmendnent Act, on (i) "cloth",
"cotton cloth" and "cotton fabrics" subjected to -any
process, (ii) "woollen fabrics", subjected to any process,
(iii) "rayon or artificial silk fabrics"™ and "nman-made
fabrics" subjected to any process, under any Central Act
shall be deened to be, and shall be deened al ways to have
been as validly levied, assessed or <collected as if the
provisions of section 5 had been in force on and fromthe
appointed day. It is also expressly enacted in section 5 of
the Amendnment Act that every Central Act as in force at any
time during the period commencing with the appoi nted day and
ending wth day imediately preceding the dat e of
commencenent of the Amendnment Act and providing for  or
relating to the levy of duties of excise on "(a) 'cloth,
"cotton cloth’ or, as the case nay be, 'cotton fabrics’, (b)
"wool l en fabrics’, (c) 'rayon or artificial silk fabrics’,
or as the case nmay be, ’'man-made fabrics’, shall have and
shall be deenmed to have always had effect during the said
period as if (i) such "cloth’ or as the case may be, ’'cotton
fabrics’ conprised for the purpose of the duty |leviable
under the Excise Act- (A) a sub-itemcovering such 'cloth’,
"cotton cloth” or 'cotton fabrics’ not subjected to any
process nentioned in sub-clause (v) of clause (f) of section
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2 of the Central Excise Act, as anended by this Act; and (B)
a sub-item covering such ’'cloth’ 'cotton cloth’ or 'cotton
fabrics’ subjected to any such process or any two or nore
such processes and the rate or duty specified in such Act
with respect to such cloth, cotton cloth, or ’'cotton
fabrics’ had been specified separately with respect to each
of the aforenentioned sub-itens thereof”. Simlar provision
was also made in clause (iii) of sub-section (1) of section
5in respect of "rayon or artificial silk fabrics" or "nman-
made fabrics". It is comobn ground that the effect of
various anmendnments inserted in the Excise Act by the
Amendnent Act was to include the processes of bl eaching,
dyeing and printing, inso far as the present petitions are
concerned, within the definition of the word "nmanufacture"
It is also comon ground that by naking anendnment to Tariff
Item
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No. 19 1 and by creating two separate categories of cotton
fabrics, that ~is, (1) not subjected to any process, and (2)
subj ected to the A processes and by naking these amendnents
retrospective recoveries which have  so far been made from
the processors in question were sought to be legalised. If
these anmendnents can-stand the test of challenge of Article
19(1)(g) and 14 and if the anendnents in section 2(f) are
within the | egislative conpetence of the Parlianent, and the
process of bl eachi'ng, dyeing and printing and other
processes nentioned in the newy introduced clause (v) o
section 2(f) were . manufacturing processes, then t he
processors woul d becone |liable to pay excise duty, and there
cannot be any question of refund. This is not disputed.

The anmendi ng Act has, however, been challenged and
various subnissions on behalf of the respective parties were
made and nunerous decisions were referred to us.

The following main points fall for consideration in
these applications and appeals:

1. Whet her cotton fabrics subjected to the process of
bl eachi ng, nmercerising, | dyeing, printing, water
proofing etc. specially the processes conducted
and carried out by the petitioner -conpany as
enuner at ed before in respect of cotton fabrics and
wool | en fabrics/ man- nade fabrics as - nentioned
under Items 19 or 22 of the Schedule to - the
Centr al Exci ses and Sal t Act anmount to
"manufacture’ as the Act stood prior to the
i mpugned Act of 1980. In other words whether these
various processes carried out by the petitioner
conpany anount to bri ngi ng into exi stence
different and distinct goods, comrercially known
as such, to attract |levy of duty under section 4
of the Central Excises and Salt Act, 1944,

2. Whet her and in any event after the inpugned Act,
the levy is valid. 1In connection wth the said
contention it has to be exam ned whether the
i mpugned Act is intra vires entry 84 of List | of
the Seventh Schedule to the Constitution and.if
not, whether the said inpugned Act can be said to
be valid in any event under entry 97 of List | of
the Seventh Schedule to the Constitution
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3. Vet her the inpugned Act violates Article 14 or
Article 19(1)(g) of the Constitution.

If the inpugned Act is valid, then no other question
need be exam ned except the question as to what should be
the actual levy of the duties.

It is therefore necessary to exani ne the anendment of
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the definition of 'manufacture’ in section 2(f) of the
Central Excise and Salt Act, 1944 and Tariff Itens 19(1) and
22(1) of the First Schedule to the Central Excise Tariff.
The rmain contention of the petitioner is that the
i mpugned Act is ultra vires of entry 84 of List | of the
Seventh Schedule. It is not necessary to set out in extenso
entry 84 of List | of the Seventh Schedule to the
Constitution. It deals with duties of excise on tobacco and
ot her goods manufactured or produced in India. It nay be
mentioned that the charging sectioni e. section 3 of the
Central Excises and Salt Act, 1944 empowers the |evy and
collection in such manner as may be prescribed duties of
excise on all excisable 'goods other than salt which are
produced or nanufactured in India and a duty on salt
manuf actured in, or inported by land into, any part of India
as they apply in respect of goods at rates set forth in the
First Schedule tothe said Act. "Excisable goods" under
section 2(d) neans goods specified in the First Schedul e as
bei ng subject “to a duty of excise and includes salt. It was
urged in support of this application that Parliament was
i nconmpet ent _under entry 84-to enact the inpugned Act whereby
an artificial neaning to the word 'manufacture’ was given.
The word ’'manufacture’ rmust be given its etynologica
meaning. It was urged that process of bleaching, dyeing and
printing are not processes which could properly be described
as manufacturing processes. Therefore it was submtted that
by making the said anmendnent to the word 'nmanufacture’ and
by including such processes in the definition of manufacture
and in effectuating the consequential anmendnents in Tariff
l[temNos. 19 | and 22(1), Parlianment has —gone beyond the
scope of entry 84 of List |l of the Seventh Schedule to the
Constitution and as such is ultra vires. It was subnitted
that all that was being done was that fully manufactured
cotton fabrics is subjected to further process of bl eaching,
dyeing and printing and therefore the article 'stil
continues to be cotton fabric and no different article
havi ng distinctive features, character and use cones into
exi stence. It was submitted that grey
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cloth before it is processed is cotton fabric and after it
is processed, continues to be cotton fabrics. As such it
cannot be said that there A was any manufacture involved.
Nunmer ous decisions on the question whether a particular
process was a manufacturing process or not were referred to.
On the other hand on behalf of the revenue it was urged that
the processes of bl eaching, dyeing and printing were
essentially manufacturing processes inasnuch as a result of
these processes, a new substance known to the nmarket is
brought into being. In support of this contention, severa
decisions were also referred to. Though it is not necessary
to refer to all these decisions, sonme of these may be noted.
In Union of India v. Delhi doth & General Mlls,(I)
this Court was concerned wth the question as to whether

manuf acture of ’'refined oil’ fromraw materials undertaken
by the manuf acturers of Veget abl e products known _as
Vanaspati was liable to excise duty. The manufacturers
purchased ground-nut and til oil from open markets and the
oils thus purchased by themwere subjected to different
processes in order to turn these into Vanaspati. Their

contention was that at no stage they produced any new
products which could come within the itens described in the
Schedul e as "vegetabl e non-essential oils, all sorts, in or
inrelation to the mnmanufacture of which any process is
ordinarily carried on with the aid of power". The contention
of the revenue was that the nmanufacturers in the course of




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 16 of 28
manuf acture of Vanaspati which was a vegetabl e product from
the raw ground-nut and til oil, brought into existence what
is knowmn in the narket as 'refined oil, after carrying out

some process wth the aid of power and it fell within the
description of "vegetable non-essential o0ils" and as such
was p liable to duty. And in that context it was pointed out
by this Court that excise duty was a duty on the nmanufacture
of goods and not on sale. After referring to the argunents
of respective parties, this Court noted at page 596 of the
report the contention on behalf of the revenue that
manuf acture was conplete as soon as by the application of
one or nore process, the raw material underwent some change.
It further stated-

"To say this is to equate "processing" to
"manufacture" and for this we can find no warrant in
aw. The word "manufacture" used as a verb is generally

(1) 11963]1 SUPP, S.C. R 586.
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under stood to nean as "bringing into existence a new A

subst ance" and does not™ nean nerely "to produce sone

change in~ a substance", however, mnor in consequence
the change may be.” The-distinction is well brought
about in a passage thus quoted in Pernmanent Edition of

Wirds and Phrases, Vol. 26, from an American Judgnent.

The passage runs thus:

"Manufacture" inplies a change, but every change is
not manufacture and yet every change of an article is
the result of treatnent, |abour and manipul ati on. But
somet hing nore iS necessary and there must  be
transformation; a new and different article nust energe
havi ng a distinctive nane, character or use."

Hence according to this decision, if a new substance is
brought into existence or if a newor different article
having a distinctive nane, character or wuse results from
particul ar processes, such process or processes woul d amount
to manufacture. This view point has been reiterated in
nunerous deci sions. Reference in this connection nay be made
to the decision in the case of Union of Indiav. Il.UF
Busi ness known as Ramal Mansukhrai, Rewari & Anr.(’) This
Court at pages 941-942 of the report observed-as follows: -

"The word "manufacture" is defined in Section 2(f)
of the Act as including any process incidental” or
ancillary to the conmpletion of a manufactured product-
The rolling of a billet into a circle is certainly a
process in the course of conpletion of-the manufactured
product, viz., circles. In the present case, as we have
already indicated earlier, the product, that is sought
to be subjected to duty, is a circle wthin the neaning
of that word used in Item 26A(2). In the other’  two
cases which came before this Court, the ~articles
mentioned in the relevant itenms of the First Schedul e
were never held to have cone into existence, so that
the conpleted product, which was liable to excise duty
under the First Schedule, was never produced by -any
process. In the case before us, circles in any formare
envi saged as the conpleted product produced by
manuf acture which are subjected to excise duty. The
process of conversion of billets into circles

(1) [1971] I S.C R 937.
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was described by the legislature itself as manufacture

of circles."

The question of ’manufacture’ was al so considered by
this Court in the case of Al'l enburry Engineers v.
Ramakri shna Dalma O's. (1)
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It may be noted in the case of Hralal Jitml v.
Conmi ssi oner of Sales Tax(2), a Division Bench of Madhya
Pradesh High Court in considering the neaning of the
expression ‘manufacture’ for the purpose of the Mdhya
Bharat Sales Tax Act, 1950, was of the view that it was not
necessary that there must be a transformation in the
materials and that the transformation nust have progressed
so far that the nmanufactured article became comercially
known as a different article fromthe raw naterials and al
that was required was that the material should have been
changed or nodified by nman’'s art or industry so as to make
it capable of being sold in an acceptable formto satisfy

sonme want, or desire, or fancy or taste of nman. It s
apparent that the concept of 'manufacture’ in that decision
has been given a w de neaning. It is not necessary to go

into this aspect any further. It nmay be nentioned that this
Court in the case of Conm ssioner of Sales Tax, U P. Lucknow
v. Harbilas Rai-and Sons(3) pointed out that the word
"manuf acture’ has various shades of nmeaning, and in the
context of sales tax legislation, if the goods to which sone
| abour was applied renai ned essentially the sane conmmercia
article, it could not be said that the final product was the
result of manufacture. Referring to the Madhya Pradesh Hi gh
Court decision in the case of Hralal Jitmal (supra), this
Court observed at page 20 as foll ows:
"....The decision of the Madhya Pradesh H gh Court

m ght perhaps be justified on the ground that a printed

or dyed cloth is conmercially a different article from

the cloth which is purchased and printed or dyed.

This is precisely the position here. On behalf of the
revenue, great enphasis was laid on the view that even
according to this Court, printed or  dyed cloth was a
commercially different article from the cloth which is
purchased and printed or dyed.

(1) [1973] 2 S.C R 257.

(2) [1957] S.T.C. Vol. VIII, 325 (MP.).
(3) [1968] S.T.C. Vol. 21 p. 17 (S.C.),
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A simlar view was taken by the Punjab and Haryana Hi gh
Court in the case of East India Cotton Manufacturing Conpany
Private Limted v. The Assessing Authority-cum Excise and
Taxation O ficer, Gurgaon and Another. (l) The Division Bench
in that case positively took the view that sizing, bleaching
or dyeing of rawcloth turns it into a different marketable
commodity, and, as such, anounted to "nanufacture" ~of a
commercially new product. Reference nay also be nade to a
decision of the Bombay Hi gh Court in Kores (India) Limted
v. Union of India and Qthers(2), where the D vision Bench
was considering the question whether the process of cutting
large rolls of paper into specific sizes can dinensions and
toroll these into teleprinter rolls with the aid of power
driven nachines anmounted manufacture under section 2(f) of
the Central Excise Act. The Division Bench held  that
teleprinter rolls are different comobdities or articles from
the one wused as the base material which is large size or
junbo rolls witing or printing papers.

Fabric itself means woven nmaterials. It was contended
that processing the nmanufactured fabric does not bring into
exi stence any new woven material but the question is: does
new and different goods energe having distinctive name, use
and character ? The WMdras High Court in the case of K
Venkat araman and Conpany and others v. Deputy Conmmercial Tax
Oficer, Coinbatore |1V and others(8) had to consider that
cinders do not fall wthin the expression "coal, including
coke in all its form in iteml| of the Second Schedul e of
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the Tam | Nadu General Sales Tax Act, 1959. Were the words
used in an entry are conprehensive or wi de enough to include
all kinds or types of particular goods falling within the
description, the question was whether their scope should be
restricted and in that context it was held that nere change
in form or colour of the goods by reason of any processing
cannot be held to be sufficient ground for renoving it from
its original classification

In the case of Commi ssioner of Sales Tax, U P. Lucknow
v. Harbilas Rai and Sons (supra), it was held that the word
"manuf acture’ has various shades of meaning, and in the
contest of sales tax legislation, if the goods to which some
| abour is applied remain  essentially the same commercia
article, it cannot be said that the
(1) [1972] S.T.C. Vol. 30 p. 489 (Pb. & Har.).

(2) [1982] E.L.T. Vol. 10, p. 253.

(3) [1972] S.T.C. Vol. 30 p. 57 (Mad.).
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final product " is the result ~of manufacture. There the
assesses, dealers in pig bristles, bought bristles plucked by
Kanjars from pigs, A boiled them and washed themwi th soap
and other chenmicals, sorted ‘themout according to their
sizes and colours, ~tied them in separate bundles of
di fferent sizes and despatched themto foreign countries for
sales. It was held that the sales nade to foreign countries
were not taxable as the bristles were not nanufactured goods
within Explanation [1(ii) to section2(h) of the U P. Sales
tax Act, 1948.

In Deputy Conmissioner, Sales Tax (Law) Board of .
Revenue (Taxes) Ernakulamv. Pio Food Packers(’) arising out
of Kerala GCeneral Sales Tax Act 1963 where the expression
used under section 5-A(l)(a) was "consunes such goods in the
manuf acture of other goods for sale or  otherw se", and
nmeani ng of the expression under section'5-A(1l) (a) fell for
consi deration for exigibility totax of pineapple fruit when
processed into slices for the purpose of being sold in
seal ed cans. Though in the facts of that case in the context
of Sales Tax Law, it was held that there was no manufacture,
the principles enunciated by this Court are in the foll ow ng
terns:

"There are several criteria for determ ning whether

a commodity is consumed in the manufacture of another

The generally prevalent test is whether the article

produced is regarded in the trade, by those who deal in

it, as distinct in identity fromthe comodity invol ved
inits manufacture. Comonly, manufacture is the end
result of one or nore processes, through which the
original commodity is made to pass. The [ nature. and
extent of processing may vary from one case to another

and indeed there may be several stages of processing
and perhaps a different Kkind of processing -at each
stage. Wth each process suffered, the origina

commodi ty experiences a change. But it is only when the
change or a series of changes, take the comvodity to
the point where comercially it can no |onger  be
regarded as the original comodity but instead is

recognised as a new and distinct article that a

manuf acture can be said to take place. Were there is

no essential difference in identity between the
original commobdity and the processed article it is not
possi bl e to say that one commpdity has been

(1) [1980] 3 S.C R 1271
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consuned in the manufacture of another. Although it A

has undergone a degree of processing, it nust be
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regarded as still retaining its original identity."
It may be noted that the taxable event in the context

of Sales Tax Law is 'sale’. The taxable event under the

Excise Law is ’'manufacture’. The noment t here is

transformation into a new conmodity conmercially known as a
di stinct and separate conmpdity having its own character,
use and nanme, whether be it the result of one process or
several processes 'manufacture’ takes place and liability to
duty is attracted. Though in the facts of that case perhaps
it was not necessary and as such the attention of the

Court was not drawn to the definition of the term
"manuf acture’ under section 2(f) of the Central Excise Act
nor was the Tariff Item I B placed before the Court.

This decision was referred to and followed in the case
of Chowgule & Co. Pvt. Ltd. and Another v. Union of India &
O hers. (1) Whatever may bhe the operation, it is the effect
of the operation on the conmpdity that is material for the
pur pose of determ ning whether the operation constitutes
such a process which wll be part of ’'manufacture Any
process. ‘or- processes creating sonething else having a
di stinctive nane, character and use woul d be manuf acture.

It is appropriate now to refer to Gujrat H gh Court’s
decision in the case of Vijay Textile, y. Union of India.(2)
Gujarat High Court held  that cotton fabrics subjected to
bl eachi ng, dyeing /and printing could not be subjected to
excise duty wunder Item 19 (1). The Qujarat Hi gh Court
proceeded on the footing that the processes of bleaching,
dyeing and printing were manufacturing processes and held
that excise duty would be |eviabl e under residuary |tem No.
68 of the First Schedule. This decision hastwo aspects one
whi ch was enphasi sed on behalf of the revenue i.e. that
Gujarat High Court accepted the position that processes of
bl eachi ng, dyeing and printing were manufacturing processes
and such on the strength of that decision, it could not be
said that these processes do not ampunt to manufacture and
on the ot her, which was  stressed on behalf  of the
petitioners, was that such processes could not transformthe
cloth
(1) [1981] I S.CC.. 653.

(2) [1979] 4 E.L.T. J. 181.
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into item 19(1). The Cujarat Hi gh Court’s decision which is
reported at page 193 of the report is as follows: -

“I'n the instant case, the excise duty clainmed onthe
basis of the market value of the processed cotton
fabrics or man-nade fabrics cannot be levied because,
assum ng that process anmounts to manufacture, all that
they have done is to manufacture processed cloth,
processed fabric, either cotton or man-made and'that
not being a taxable event in the light of Section 3
read with section 2 (d) of the Act and Itens~19 and 22
levy of excise duty on this basis was ultra vires and
contrary to law. Therefore, the petitioners are
entitled to the refund of the excess of excise duty
paid by themduring the period of last three years
i medi ately preceding the filing of the Special Cvi
Application over what they were bound to pay on the
footing that processing of cotton fabrics is an
exci sable activity covered by Item68. Item68 refers
to "All ot her goods not speci fied el sewhere
manufactured in a factory." Therefore, processed cotton
fabrics and processed nan nade fabrics wer e
manufactured in the factories of the petitioners and
since they are not covered by Item19 or 22 of the
Schedule, they are liable to pay ad valoremduty only
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in respect of the value added by themat the tinme of

processing because the only manufacturing activity

whi ch they have done is the nmanufacturing of processed
fabrics fromfabric which was already in existence. The

Excise authorities are therefore directed to calculate

the ad valoremexcise duty during the period of three

years imediately preceding the institution of each
petition before us and calculate the excise duty
payabl e by each of these petitioners under Item 68 only
in respect of the value added by each of the
petitioners by the processing of the fabric concerned.

The excise duty paid in excess of such ad val orem duty

under Item 68 during the period of three years

i medi ately preceding the institution of the respective

Special Application is ordered to be refunded to the

petitioners concerned-in each of their petitions."

The main question that fell for consideration before
the Gujarat H gh Court was whether the articles fell within
Tariff Entry 19 or~ 22 as contended by the revenue or under
resi duary Entry 68.
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It appears in the light of the several decisions and on
the construction of the expression that the process of
bl eachi ng, dyeing and printing etynologically also neans
manuf acturing processes. |In support of  this contention
reliance on behal f of the petitioners was also placed on the
case of Extrusion Process Pvt. Ltd. v. NR Jadhav,
Superi ntendent of Central Excise (1) where the CGujarat Hi gh
Court had held that printed and 1 acquered al um ni um tubes
did not have, in relation to a plain extruded tubes any
di stinctive nane, character or use as both coul d be used for
the sanme purpose, both enjoy the sane nane, and therefore,
these could not be said to be new substance distinguishabl e
from plain extruded tubes. This decision, however, cannot be
of assistance in the instant case. The petitioners in that
case had been printing and lacquering only plain extruded
tubes and the question was (whether by printing and
| acquering the plain extruded tubes of alumnium the
petitioners firstly applied any further process of extrusion
to these and there by nmanufactured tubes. It was held that
printing and |acquering were not even renotedly connected
with the manufacture of alum niumtubes. It was a process
i ndependent of the manufacture of alumnium tubes. The
guestion whether a particular process is a process  of
manuf acture or not has to be determ ned naturally having
regard to the facts and circunstances of < each case and
having regard to the well-known tests laid dowmn by this
Court. Simlarly the facts of the decision in the case of
Swastic Products, Baroda v. Superintendent of Centra
Exci se(2) are al so distinguishable.

The decision of this Court in the case of Kailash Nath
and Another v. The State of U P. and hers(3) was on the
guestion of interpretation of a notification issued by the
U. P. Government exenpting sale of manufactured cloth or yarn
with a viewto export such cloth or yarn. The notification
provided that with effect from 1st Decenber, 1949, the
provisions of the U P. Sales Tax Act, 1948 did not apply to
the sales of cotton cloth or yarn nmanufactured in Uttar
Pradesh, made on or after 1st Decenber, 1949, with a viewto
export such cloth or yarn outside the territories of India
on the condition that the cloth or yarn was actually
exported and proof of such actual export was further
furnished. This Court in that case held that although the
col our of the cloth had changed by printing and
(1) [1979] 4 E.L.T. J. 380 (Gujarat).
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(2) [1980] 6 E.L.T. 164 (Cujarat).
(3) [1957] S.T.C. Vol. VIII p. 358 (S.C).
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processing, the cloth exported was the sane as the cloth
sold by the petitioners in that case and they were therefore
not entitled to exenption wunder the notification. As would
be apparent fromthe facts nmentioned herein-before, the
qguestion for consideration before this Court was the
identity of cloth purchased and exported having regard to
the use of the words "cloth” in the notification. These
words were construed by this Court to nean that the
Legislature did not intend that the identical thing should
be exported in bulk ‘quantity or that any change in
appearance woul d be crucial to alter it. It was al so pointed
out that the expression "such cloth or yarn" would nmnean
cloth or yarn manufactured in Utar Pradesh and sold and
those words had nothing” to do with the transformation by
printing and designs-on the cloth. It is inplicit in the
decision of this Court that by printing or designing, the
cloth was in fact transforned. But since the decision turned
on the construction of the notification in which any change
in appearance or transformation of an article into another
did not become relevant, the decision would not be of
assistance in disposing of the present case. This question
has been el aborately considered by the Bonbay Hi gh Court in
the case of x New Shakti Dye Wrks Private Ltd. and 24 other
petitions heard along with the sane and are under appeals to
this Court by special |eave. We are in respectful agreenent
with the conclusions reached by the |earned Acting Chief
Justice of the Bombay Hi gh Court in that decision

In England, in the case of M N col and Another .
Pi nch, (1) the "manufacture of saccharin® in the Finance Act,
1901 and the Revenue Act, 1903 was held to nean the
"bringing into being as saccharin".” There the appellants had
subj ected certain "330 saccharin™ (i.e., saccharin 330 tines
as sweet as sugar) to a chem cal process, the result of
which was that in sone cases "550 saccharin” (i.e.
saccharin 550 tines as sweet as sugar) was produced, in
others a mixture sweeter than 330, but not so sweet as 550
saccharin, and in few cases a mxture |ess sweet than 330
saccharin was there. It was held by the Court of Appeal by
Bray and Darling JJ., Rdley, J. dissenting that the
appel lants were not nmanufacturing saccharin wthin the
neani ng of the Finance Act, 1901, so as to be conpelled to
take out the excise licence required by s. 9 of that Act and
s. 2 of the Revenue Act, 1903, and to obtain froman officer
of Inland Revenue a book such as was prescribed by the
Regul ati on No. 633 of
(1) [1906] 2 K. B 3s2.
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the Statutory Rules, 1904, inasnmuch as the substance with
whi ch the appellants dealt was al ways saccharin both before
and after their treatnent of it. Bray J. Observed at pages
359-360 of the report as foll ows-

"W have to determ ne whether upon the facts stated

in the case the appellants did manufacture saccharin

Let us see what those facts are. One of the adnitted

facts is that saccharin is a substance produced from

tol uene sul phonami de. That is the definition of
saccharin. This saccharin was not produced by the
appel l ants from toluene sul phonam de; it was produced

(if it can be said to have been produced) from
saccharin itself. The appellants have not nmanufactured
saccharin from toluene sul phonam de. The case states
that 330 saccharin is produced wthout elimnating




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 28

certain para products, or only elimnating themto a
very small extent. Then, in order to convert 330
saccharin into 550, certain of the para conpounds have
to be elimnated. Then it states that "this mixture"
(that is, the 330) "is known comercially as 330
saccharin " The other m xture is known comercially as
550 saccharine. In both cases it is saccharin, and as a
dutiable article 330 saccharin does not differ in the
smal | est degree from 550 saccharin. The sanme duty is
payabl e on 550 saccharin as on 330 saccharin. \Wat the
appel l ants do is stated thus: "The appell ants subjected

certain 330 saccharin to a chemical process . This
amount of 330 saccharin was not treated in one bulk
but in separate quantities. The result of this

treatnent was that in sone cases 550 saccharin was
produced, and in sone cases a m xture sweeter than 330
saccharin but not~ so sweet as 550 saccharin was
produced,” and in sone cases less sweet. But it was
al ways saccharin; it was saccharin before it was
treated, and it was saccharin after it was treated."

Darling J. at pages 361-362 of the report made the

followi ng interesting observations: -
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"I do not say that to use the word "manufacture" as
exactly synonymous with the word "make," or to use

the words "to manufacture" as exactly synonynous with

the words "to make" is strictly -grammtical, but |
think A that is what the statute has done. | think it
possible that in a literary sense "to make" and "to

manuf acture” may  not have precisely the sane neani ng.
One can put cases where the word "nmanufacture" m ght be
used in a sonewhat strained way, but perhaps a little
nore scientifically. Take the case of a carpenter. A
carpenter uses wood; he begins with wood; he nakes the
wood into boxes. What would you say if you wanted to
talk of his manufacturing ? Ordinary people would not
say that he nmanufactured. wood; they would say he

manuf actured boxes. But | amnot quite sure it m ght
not be strictly said that he manufactures the wood. He
applies a process to it. | suppose etynologically "to

manuf acture"” is "to make by hand." Everybody knows t hat
you cannot absolutely make a thing by band in the sense
that you can create mmtter by hand, because .in that
sense you can nmake nothing: "Ex nihilo nihil fit." You
can only nmake one thing out of another. 1 think the
essence of making or of manufacturing is that what is
made shall be a different thing fromthat out of which
it is mde. BEven if it could be strictly said that the
carpenter "manufactures"” wood it could not be said that
he "nmakes" wood. The same with a man who makes boots;
he takes leather, and he makes it into boots. If he
sinmply made |leather into | eather nobody could possibly
say that he was a | eather manufacturer, hut it would be
possible to say that a man took |eather and make it
into boots manufactured | eather but nade boots. | think
it would be possible to say that, and | amnot sure it
woul d not be strictly accurate but | cannot read this
statute in that way. (enphasis supplied). Whether it
woul d be possible to read "manufacture" etynol ogically
as something very different from"make," | think the
Act of 1901 uses "manufacture" and "make" as being
convertible terns, and that a man who nanufactures
saccharin under s. 9 is doing the same thing as is
called the naking of saccharin under s. S or the
manuf acturing of glucose or saccharin under sub-s. 2 of
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s. 5, and that the appellants did not nake saccharin
because they began and ended with saccharin. They did
not "make" saccharin, and in nmy opinion, fromthe way

i n which the
322

word is used by the statute, they did not manufacture A

saccharin, and therefore did not require a licence."

It may, however, be pointed out that when Darling J.
dealt with the exanple of a carpenter, the |earned judge
thought it was right that it could not be slid that when
"box’ is prepared that the -carpenter was manufacturing
"wood’ but transforming 'wood into 'box’ would certainly be
manuf acturing 'boxes’ It is well-settled that one cannot
absol utely make a thing by hand in the sense that nobody can
create natter by hand, it is the transformation of a natter
into sonething el se and that sonething else is a question of
degree, whether t hat ~sonet hi ng else 1is a different
comer ci all commpdity having its distinct character, use and
nanme and ‘commercially known as such fromthat point of view
is a question depending upon the facts and circunstances of
the case.  Plain wood is certainly different from’box’ nade
of wood. Rindley J. it nmay be pointed out, disagreed with
the view and observed at page 362 of the report that where
any process of art is used upon sone  substance, it is
“manuf actured." He observed as foll ows: -

"To say that a person does not "manufacture." a
thing because it has the sane nane after the process
has been passed upon it as it had before seens to ne-
but T suppose |l amwong-to be sinply a question of
words. |If there had happened to be another word for
saccharin of the strength of 550, different from
saccharin of the strength of 330, it would alnost-I
will not say quite follow from the reasoning ' of ny
| earned brothers that this woul d have been a
manuf acture. | cannot think that is so. Take the case
of the manufacture of steel; and let it be steel before
it goes into works: apply sonme process to it and it
become a particular short of steel. But it  is stee
both before and after, although steel of different
qualities. Is not that the manufacture of steel?
shoul d have thought so. Take the manufacture of wool,
it is wool when it is on the sheep"s back; it is wool
when it has passed through the process of sorting and
pi cking which it has to go through in the mll. Is not
that the manufacture of wool ? | should have thought it
nost certainly was, although the nanme "wool" is applied
toit both before the process begins and after it has
ended"
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The | earned judge further observed that in that case
saccharin was "manufactured" and manufacture of <saccharin
does cover a process that was done in that case.

In that view of the matter etymologically the word
"manuf acture” properly construed would doubtless cover the
transformation. In support of the question whether actually
there is manufacture or not various docunents were attenpted
to be wutilised at the hearing of the application before us.
Most of these pieces of evidence cannot be admitted at this
stage but indisputably in the Indian Standard G ossary of
terns which deals wth various expressions, 'Bleached
Fabric’ has been defined as a fabric which has undergone
bl eaching treatnent and is treated by the India Standard
Institution as sonething different from fabric which has not
undergone the bl eaching operations. Different standards are
set out by the sane and the views of the Indian Standard
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Institution can be looked into by the Court wth certain
amount of creditability. See in this connection Union of
India v. Delhi Coth & General MIls (supra). So far as
ot her evidence is concerned, as nentioned, hereinbefore, it
may not be safe to deal with the same as these were produced
at a very late stage and all the materials are not on the
record.

After the inpugned Act was passed these processes in
the present case indubitably fill wthin the expression
"manufacture” if the inpugned Act is valid, and within the
conpetence of the Parliament. Argunents, however, were
advanced on behalf of the petitioners that in entry 84 of
List I of Seventh Schedule, the expression "manufacture"
cannot be extended to include processes which were not
"manufacture". Large nunber of decisions were cited at the
Bar on this aspect ~of the matter. It is true that entries
though should be widely construed, these should not be so
construed as to bring in sonething which has nothing to do
with the "nanufacture". It was submtted that |egal concept
and connotation of "manufacture.’ were well-settled.
Rel i ance was placed on several decisions for this purpose.

As has been noted,” processes of the type which have
been incorporated by the inpugned Act were not so alien or
foreign to the concept of "manufacture"” that these could not
cone within that Concept.
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The question | whether the inpugned Act - is covered by
entry 84 can be |ooked from another point of view namely
the actual contents of entry 84. ~In the case of Al um nium
Corporation of India Ltd. v. Coal Board(1l). a Division Bench
of Calcutta H gh Court had to consider this question in the
context of Coal Mnes (Conservation and Safety) Act, 1952.
The objection of the petitioner in that case was that
al t hough coal might be a naterial or a conmodity, it was not
somet hi ng whi ch was produced and therefore the entry which
applied to the goods produced in “1ndia could not apply to
coal. No question of manufacture obviously arose., It was
submitted that the coal produced itself. This was rejected.
The word ' produced’ appearing in entry No. 84 of List | of
the Seventh Schedule is wused in just a positionwith the
word ' manufactured according to the Division Bench and used
in connection wth duty of excise and consequently it would
appear to contenplate sone expenditure of human skill and
| abour in bringing the goods concerned into the condition
which would attract the duty. It was not required that the
goods would be manufactured in the sense that raw materi al
shoul d be wused to turn out something altogether different.
It would still require that these should be produced in the
sense that some human activity and energy shoul d be spent on
them and these should be subjected to some processes in
order that these m ght be brought to the state in which they
m ght becone fit for consunption. To speak of coal, the
Di vi sion Bench was of the opinion, as produced in the sense
toits being made a material of Consunption by human skil
and | abour was entirely correct and had sanction of approved
usage. Reference was nade to the observations of the King v.
Cal edonian Collieries, Limted.(2) Where the Judicia
Conmittee held that the respondents before them were
"producers of coal’. If that aspect of the matter is kept in
m nd then expenditure of human skill and material have been
used in the processing and it my not be that the raw
material was first transforned but over the transformed
material, further transformation was done by the human
[ abour and skill making this fit for human consunpti on.

In any event under entry 97 of List | of the Seventh
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Schedule this would apply if it is not under entry 84. It
was then argued that if the legislation was sought to be
defended on the ground that it is a tax on activity like
processi ng and woul d be covered by the

(1) A I.R 1959 Cal. 222.

(2) [1928] A.C. 358.
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powers enunerated wunder entry 97 of List | of the Seventh
Schedule then it was subnitted that there was no charging
section for such an A activity and as such the charge nust
fail, and there cannot be any |levy. This argunment proceeds
on an entire msconception. The charging section is the
charging section 3 of the Central Excises and Salt Act,
1944. 1t stipulates the | evy and charge of duty of excise on
al | excisabl e goods produced or manufactured. "Manufactured"
under the Act after the anmendnment woul d be the nanufacture
as anended in section 2 (f) and Tariff item19 | and 22 and
the charge woul d be on that basis. Therefore it is difficult
to appreciate the argunment that the levy would fail as there
will be. ‘no appropriate charging section or nmachinery for
ef fectuating the levy on the activity I|ike the nethod of
processing even if such an activity can be justified under
entry 97 of List | of Seventh Schedule. W are, therefore,
of the opinion that there is no substance in this contention
As nentioned herei nbef ore under each of these points severa
authorities were cited but in the viewwe have taken on
principles which are well-settled, it is not necessary to
multiply these authorities.

The validity of the inpugned Act was chal I'enged on the
ground that by giving retrospective effect, unreasonable
restrictions have been i nposed on the petitioners’
fundanental rights wunder Articles 14 and 19 (1) (g) of the
Constitution. In this connection, it nmay be appropriate to
refer to the statenent of objects and reasons wherein it was
stated that the Central Excise duty was levied for the first
time on cotton fabrics in 1949, on nan-nmade fabrics (rayon
of artificial silk fabrics) in 1954 and on wool Il en fabrics
in 1955. Fromthe very early stages of the textile tariff,
with a viewto achieving progression in the rate structure
and to aligning excise control with the demands of different
produci ng sectors, duties had been levied not only on grey
fabrics but also at the stage of processing such as
bl eachi ng, dyeing and printing. In the judgnment of the
Gujarat High Court in the case of Real Honest Textiles and
others v. Union of India, it was held that-’'fabric’ as used
inthe tariff description "cotton fabric" would refer to
somet hing that was woven; hence it could relate only to
cloth in the grey stage; processing of the grey cloth either
by bl eachi ng, dyeing or printing did not  anobunt to
manuf acturing as both before and after processing it
remained a fabric falling within the sanme itemof Centra
Excise Tariff (Item 19-cotton fabrics, of the First Schedul e
to the Central Excises and Salt Act). The Court had arrived
at a simlar conclusion with regard to man-made fabrics
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falling under item No. 22 of the sane Schedule. After the
pronouncenent of the above judgnment, several wit petitions
were filed in various courts. This decision of the GQujarat
H gh Court, according to the statement of objects and
reasons of the Act, had upset the arrangenents regarding
| evy of excise duties on textile fabrics. The judgnment also
had the effect of disturbing the balance evolved between
different sectors of the textile industry. Furthernore, it
was made clear that in so far as past assessments were
concerned, refund of excise duties to manufactures as
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ordered by the High Court would have only neant a fortuitous
wi ndfall so as to benefit such persons without any relief to
the ultimte consuners who had purchased the fabrics and had
borne the burden of the duties. In order to avoid this, the
Act was passed.

It has therefore to be borne in mnd that the
petitioners have already paid excise duty demanded of them
fromtinme to tine and the present petitioners have gathered
the duties fromthe consuners.

I mposition of tax by |egislation makes the subjects pay
taxes. It is well-recognised that tax my be inposed
retrospectively. It is also well-settled that by itself
woul d not be unreasonable restriction on the right to carry
on business. It was urged, however, that unreasonable
restrictions would be there because of the retrospectivity.
The power of the Parliament to make retrospective
| egislation including fiscal legislation are well-settled.
(See MS. Krishnamurthi & Co. etc. v. State of Madras &
Anr. (') Such legislation per se is not unreasonable. There
is no particular feature of this |egislation which can be
said to create any unreasonable  restriction upon the
petitioners.

In the view we have taken of the expr essi on
"manuf acture’, the ~concept of process being enbodied in
certain situation /in the idea of manufacture, the inpugned
legislation is only naking ’'snmall repairs’ and that is
perm ssible nmode of legislation. 1n73rd volune of Harward
Law Review p. 692 at p. 795, it has been stated as foll ows: -

"It is necessary that the legislature should be able
to cure inadvertent defects in statutes or their
adm ni stration by making what has been aptly called

"smal| repairs’. Mreover, the individual who clains

that a vested right
(1) [1973] 2 S.C.R 55.
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has arisen fromthe defect is seeking a windfall since
had the legislature’s or admnistrator’s action had the
effect it was intended to and coul d have had, no such
ri ght would have arisen. Thus, the interest in the
retroactive curing of such a defect in the
admi ni stration of gover nirent out wei ghs the
individual's interest in benefiting fromthe defect

The Court has been extrenely reluctant to over- ride

the legislative judgment as to the necessity for

retrospective taxation, not only because of the
par amount governmental interest in obtaining adequate
revenues, but al so because taxes are not inthe nature

of a penalty or a contractual obligation but rather a

nmeans of apportioning the costs of governnent anount

those who benefit fromit".

The inpugned | egi sl ati on does not act harshly nor there
is any scope for arbitrariness or discrimnation

It was contended on behal f of the petitioners that they
are carrying on only the processing activity and the
whol esal e cash price is not theirs on the entire product.
Section 4 of the Act is the section which deals with the
val uati on of excise goods for the purpose of charging duty
of the same would be applicable. Were for the purpose of
cal cul ati ng assessable profits, a notional and conventiona
sumis laid domm by the legislature to be arrived at on a
certain basis, it is not permissible for the courts to
engraft into it any other deduction or allowance or addition
or read it down on the score that the said deduction or
al |l owance or addition was authorised el sewhere in the Act or
inthe Rules. A conventional charge should be neasured by
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its own conputation and not by facts relating to other
net hod of conputation. The circunstances that thereby the
benefit of any exenption granted by the |egislature nmay be
lost and that in sone cases hardship might result are not
matters which would influence courts on the construction of
the statute. A tax payer subject is entitled only to such
benefit as is granted by the |egislature. Taxation under the
Act is the rule and benefit and exenption, the exception

And in this case there is no hardship. Wen the textile
fabrics are subjected to the processes like bleaching,
dyeing and printing etc. by independent processes, whether
on their own account or on job charges basis, the val ue of
the purposes of assessment under section 4 of the Centra

Excise Act will not be the processing charges alone but the
intrinsic value of the processed fabrics
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which is the price at which such fabrics are sold for the
first tine A inthe wholesale market. That is the effect of
section 4 of the Act. The value would naturally include the
val ue of ‘'grey fabrics supplied to the i ndependent processors
for the processing. However, excise duty, if any, paid on
the grey fabrics will be given proforma credit to the
i ndependent processors to be utilised for the paynent on the
processed fabrics in accordance with the Rules 56A or 96D of
the Central Excise Rules, as the case may be.

Read in that context and in the context of the
preval ent practice followed so long until the decision of
the Gujrat High Court in Real Honest case, there is no
hardshi p and no injustice to the petitioners or the
manuf acturers of grey fabrics. The fact that the petitioners
are not the owners of the end product is irrelevant. Taxable
event is manufacture-not ownership. See In re 711e Bill to
amend section 20 of the Sea Custons Act, 1878 and Section 3
of the Central Excise & Salt Act 1944.(1)

The conclusion that inevitably follows that in view of
the anendment rmade in section 2(f) of the Central Excises &
Salt Act as well as the substitution of newltem'19 | and
Item 22(1) mExcise / Tariff in place of the original itemns,
the contentions of the petitioners cannot be accepted.
Section 3 of the Central Excises and Salt~ Act “clearly
indicates that the object of the entries in the First
schedule is firstly to specify exci sabl e goods and secondly
to specify rates at which excise duty wll be levied:
Ref erence has already been nade to Rul e 56A. Under sub-rule
(2) of Rul e 56A, it is expressly provided that a
manuf acturer will be given credit of the duty which is
already paid on the articles used in the manufacture subject
to certain conditions. It is stated before us that excise
duty will be charged on processed printed material
Processors will be given credit for the duty already paid on
the grey cloth by the nanufacturer of the grey-cloth. In
this view of the matter we are of the opinion that the views
expressed by the Bonmbay High Court in the case of New Shakt
Dye Wrks Pvt. Ltd. & Mahal akshm Dyeing and Printing Wrks
v. Union of India and Anr. (Wit Petition Nos. 622 and 623
of 1979) are correct. The views expressed by the Qujarat
H gh Court in Vijay Textiles v. Union of India in so far as
it held that the processed fabrics could only be taxed under
residuary entry and not Item19 | or Item 22 of the First
Schedul e of the (Central Excise Tariff cannot be sustained.
(1) [1964] 3 S.C. C. 787 at 822.
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We are also unable to accept the view of the CGujarat
H gh Court in the case of Union of India & Os. v. Ms Rea
Honest Textiles & O's. (Civil Appeal Nos. 586 to 562 of
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1979).

Wit Petition (Civil) No. 11728 of 1984 therefore fails
and is dismissed with costs. The connected applications viz.
Cvil Appeal No. 3564 of 1984 and 6414 of 1983 and Wit
Petition Nos. 13556, 13792, 13788, 15438-39 of 1984 also
fail and are dismissed wth costs. Interimorders, if any,
are vacated. Arrears of duties should forthwith be paid and
future duties should also be paid as and when goods are
cl eared.

Cvil Appeal Nos. 586 to 592 of 1979 are allowed with
costs.

CGood deal of arguments were canvassed before us for
variation or vacation of the interimorders passed in these
cases. Different courts sonetinmes pass different orders as
the courts think fit. 1t is a matter of common know edge
that the interimorders passed by particular courts on
certain consideration are not precedents for other cases may
be on simlar facts. ~ An argunment is being built up now a-
days that ~ once an “interimorder has been passed by this
court on certain factors specially in fiscal mtters, in
subsequent _matters on nore or less  simlar facts, there
should not be a different order passed nor should there be
any variation wth that kind of interimorder passed. It is
submtted at t he Bar t hat such vari ance creates
discrimnation. Thi's is an unfortunate approach. Every Bench
hearing a matter on the facts and circunstances of each case
shoul d have the right to grant interimorders on such terns
as it considers fit and proper and if it had granted interim
order at one stage, it should ~have right to vary or alter
such interim orders. W venture to suggest, however, that a
consensus shoul d be developed-in matter of interimuorders.

If we nmay venture to suggest, in fiscal matters
specially in cases involving indirect taxes where normally
taxes have been realised fromthe consunmers but have not
been paid over to the exchequer or where taxes are to be
realised from consuners by the dealers or others who are
parties before the court, interimorders staying the paynent
of such taxes until final disposal of the matters shoul d not
be passed. It is a matter of bal ance of public convenience.
Large ambunts of taxes are involved in these types of
litigations. Final disposal of matters unfortunately in the
present state of affairs in our
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courts takes enormously long tine and non-realisation of
taxes for long tinme creates an upsetting effect on industry
and economic life causing great inconvenience to ordinary
peopl e. Governments are run on public funds and if |arge
amounts all over the country are held up during the pendency
of litigations, it becones difficult for the governnents to
run and becone oppressive to the people. Governnents’
expendi tures cannot be nade on bank guar ant ees or
securities. In that view of the matter as we said before, if
we may venture to suggest for consideration by our |earned
brothren that this Court should refrain from passing -any
interimorders staying the realisations of indirect taxes or
passi ng such orders which have the effect of non-realisation

of indirect taxes. This will be healthy for the country and
for the courts.
S R Cvil Appeal Nos. 586 to 592 of 1979

al l owed and Petitions dism ssed.
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