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S.B. SINHA,  J :

1. Leave granted.

2. Appel  ant herein is saidto be a delinquent juvenile. He was accused
of conmi ssion of an offence under Section 302 of the Indian Penal Code for
killing one of his school nates. He is said to have stabbed the deceased

several tinmes. The incident took placeon 12.05.2000. Hi s age was
estimted at about 17 years as on the said date by the | earned Magistrate
bef ore whom he was produced.

At that point of tine, the Juvenile Justice Act, 1986 (for short "the
1986 Act") was in force. In terms of the provisions of the 1986 Act,
"juvenil e" meant a boy who had not attai ned the age of sixteen years.
The Juvenil e Justice (Care and Protection of Children) Act, 2000 (for
short "the 2000 Act") cane into force with effect from 1.04. 2001.
"Juvenil e" has been defined in the 2000 Act to nean a person who has not
conpl eted ei ghteen years of age. Section 16 of the 2000 Act, as it stood
then, provides for a non-obstante clause prohibiting inposition of sentence
to death or life inprisonment or commitnent to personin default of paynent
of fine or in default of furnishing security, on a delinquent juvenile.
3. Section 20 of the 2000 Act, as it stood then, reads as under

"20. Special provision in respect of pending
cases .\027Notwi t hst andi ng anyt hi ng contai ned in
this Act, all proceedings in respect of a juvenile
pending in any court in any area on the date on
which this Act cones into force in that area, shal
be continued in that court as if this Act had not
been passed and if the court finds that the
juvenile has conmtted an offence, it shall record
such finding and instead of passing any sentence
in respect of the juvenile, forward the juvenile to
the Board which shall pass orders in respect of
that juvenile in accordance with the provisions of
this Act as if it had been satisfied on inquiry
under this Act that a juvenile has comrmitted the
of fence. "

4, For exan1n|ng the claimof the appellant that he was a juvenile as on
the date of comm ssion of the of fence, two medi cal boards were constituted.
The first medical board which exam ned himon 24.04. 2001, opined his age
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to be between 18 to 19 years. The second nedical board which was
constituted on 29.06.2001 al so opined simlarly.

5. Before the | earned ACIM Buxar, sone documents were al so
produced. However, the same were not taken into consideration by the
courts bel ow.

6. By an order dated 21.04.2005, the | earned Additional Sessions Judge
[ FTC], Buxar hel d:

"\ 0050n 29.06.2001 the Medical Board was

constituted under the Chairnmanship of the G vi

Surgeon, Buxar in which Jyoti Prakash was

adj udged to be between 18 and 19 years. The

board conducted ossification test and found the

pl ace of nmoustache to be black and al so found the

ancillary and Public Hair to be devel oped and on

radi ol ogi cal findings the right wist, right el bow

and the chest appeared to be devel oped.

The nedical board on 24.04.2001 has al so
adj udged the age of the accused Jyoti Prakash Ra
to be between 18 and 19 years of age. The
i nci dent is dated 12.05.2000 and the medical board
was constituted on 24.04.2001, which was after 11
nmont hs and 12 days fromthe date of occurrence.

If by the date of occurrence and al so the finding of
the nedi cal board of 19 years when 11 nonths and

12 days are subtracted then the age of the accused
is nore than 18 years. The New Act of 2000 and

al so the judgnment of 'the Hon’ ble Suprene Court

woul d be applicable only in the condition when on
01. 04. 2001 the age of the petitioner has not

crossed 18 years.

As per the findings of the medical board the
petitioner on 01.04.2001 was around 18 years 10
nonths and 19 days old. The Counsel for the
petitioner has prayed that the case be sent to the
Special Court. |In respect of this there is a clear
direction of the Hon'ble Suprene Court that under
Section 25 that if there is a clear direction of the
court that a juvenile offender has committed a
crime then only the child of fender will be sent
before the Board. 1In light of the above nmentioned
facts there is no occasion to abide by the directions
of the Hon' ble Suprene Court, which is not
applicable in the present case."

7. Before the High Court, it was inter alia rightly contended that the
decision of this Court in Arnit Das v. State of Bihar [(2000) 5 SCC 488]
which had laid dowmn the | aw that the age of the juvenile should be
determ ned as on the date of his production before the Court and not on the
dat e of conmi ssion of offence has been overrul ed by a Constitution Bench
of this Court in Pratap Singh v. State of Jharkhand [(2005) 3 SCC 551].
In the inpugned judgnment, the H gh Court hel d:
" 7. According to the subm ssion of |earned
Advocate of the petitioner, the first nedical board
was constituted on 24.4.2001 and on that date and
board was of the opinion that the petitioner was
aged between 18-19 years. He subnitted that if
the age of the petitioner is taken as 18 years on
24.4.2001 then on 1.4.2001, he was definitely
bel ow 18 years [i.e. 23 days less in 18 years].
Li kewi se, the second medical board was
constituted on 29.6.2001 and on that date also the
board assessed his age as 18-19 years and,
therefore, if the mnimm age of the petitioner is
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taken as 18 years on 29.6.2001, the net result wll
be that the petitioner was | ess than 18 years on
1.4.2001 i.e. [two nonths twenty eight days less in
attai ning eighteen years].

8. | amof the viewthat this will not be the
proper way of conputing the age of petitioner and
the proper way to assess the age of the petitioner
will be that his age should be fixed in between 18-
19 years on the date of examination, according to
whi ch the age of the petitioner cones to 18 years 5
nont hs 8 days on 1.4.2001 when he for the first

ti me appeared before the nedical board on
29.6.2001. Thus, the net result is that on 1.4.2001
the petitioner was definitely above 18 years of age
and not bel ow 18 years of age."

8. M. Nagendra Rai, |earned senior counsel appearing on behalf of the
appel l ant, would submit that the courts below comritted a serious illegality
i nsofar as they failed to take into consideration that on 12.05.2000, the age
of the appellant having been determned to be 17 years, inevitably his age as
on 1.04.2001 would be |l ess than 18 years. It was furthernore subnitted that
Arnit Das (supra) being no longer a good |law, the |earned Trial Judge shoul d
have proceeded to determine the i ssue keeping in view the m ni num age

determ ned by the Medical Board. Reliance.in this behalf has been placed

on an unreported decision of this Court in Bihar State Electricity Board v.
Bi har Power Wrkers Union & Ors [Civil Appeal No. 420 of 2001 deci ded

on 6.03.2002] wherein it has been hel d:

"The Hi gh Court is of the view that age

determ ned by the Medical Board cannot be

accurate and, therefore, it finds that it woul d be

appropriate to extend the benefit of the | esser age

det erm ned by the Medical Board. W do not

think that that view of the Hi gh Court should be

upset. The view of the appellant \026 Board that it

shoul d be only average of the maxi mum and

m ni mum age, cannot be quite accurate, if in fact,

the enployee is of the | esser age as determ ned by

the Medical Board. |In that view, the policy

adopted by the appellant \026 Board cannot be stated

to be without any fault. In that viewof the matter,

the interference by the H gh Court is justified, in

the circunstances of the case. The appeal is

therefore dism ssed.”

9. The 2000 Act is indisputably a beneficial |egislation. Principles of
beneficial |egislation, however, are to be applied only for the purpose of
interpretation of the statute and not for arriving at a conclusion as to whether
a person is juvenile or not. \Wether an offender was a juvenile on the date

of commi ssion of the offence or not is essentially a question of fact which is
required to be determ ned on the basis of the materials brought on records by
the parties. |n absence of any evidence which is relevant for the said

pur pose as envi saged under Section 35 of the Indian Evidence Act, the sane

must be determ ned keeping in view the factual matrix involved in each

case. For the said purpose, not only relevant naterials are required to be
consi dered, the orders passed by the court on earlier occasions wuld al so be
rel evant.

10. A medi cal report determning the age of a person has never been

consi dered by the courts of law as al so by the medical scientists to be
conclusive in nature. After certain age it is difficult to determ ne the exact
age of the person concerned on the basis of ossification test or other tests.

This Court in Vishnu v. State of Maharashtra [(2006) 1 SCC 283],
opi ned:
"20. It is urged before us by M Lalit that the
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determ nation of the age of the prosecutrix by

conducting ossification test is scientifically proved

and, therefore, the opinion of the doctor that the

girl was of 18-19 years of age shoul d be accepted.

We are unable to accept this contention for the

reasons that the expert medi cal evidence is not

bi nding on the ocul ar evi dence. The opinion of the

Medi cal Oficer is to assist the court as he is not a

wi tness of fact and the evidence given by the

Medi cal Officer is really of an advisory character

and not binding on the witness of fact.

21..."

11. In the aforenentioned situation, this Court in a nunber of judgnents
has hel d that the age determnined by the doctors should be given flexibility of
two years on either side.

In a case of this nature, thus, where the delinquent was exam ned by
two di fferent nmedi cal boards, who on two different dates have reached the
i dentical opinion, viz, the age of the appellant between 18 and 19 years, and,
thus, resulting in two different conclusions, a greater difficulty arises for the
court to ‘arrive at a correct decision. For the said purpose, the court nay
resort to some sort of hypothesis, as no premse is available on the basis
wher eof a definitive conclusion can be arrived at.

12. It is in the aforementioned situation, we are of the opinion that the test
whi ch may be applied herein would be to take the average of the age as

opi ned by both the nedical boards. Even applying that test, the age of the
appel l ant as on 01.04.2001 woul d be above 18 years.

W, however, hasten to add that we have taken recourse to the said
met hod only for the purpose of this case and we do not intend to | ay down
any general proposition of law in this behalf ' As indicated hereinbefore, in
so doing, we have al so taken into consideration the fact that the appell ant
had fil ed docunents in support of his claimthat he was a juvenile but the
same were found to be forged and fabricated which is itself a factor to show
that he was nmaking attenpts to obtain a benefit to which he m ght not have
been entitled to.

13. Applicability of the 2000 Act -in relation to a juvenile who has
commtted an offence prior to comng into force of the 2000 Act cane up for
consi deration before a Constitution Bench of this Court in Pratap Singh
(supra). It was opined

"31. Section 20 of the Act as quoted above deal s
with the special provision in respect of pending
cases and begins with a non obstante clause. The
sent ence "notwi thstandi ng anythi ng contained in

this Act, all proceedings in respect of a juvenile
pending in any court in any area on the date on
which this Act canme into force" has great
significance. The proceedings in respect of a
juvenile pending in any court referred to in Section
20 of the Act are relatable to proceedings initiated
bef ore the 2000 Act cane into force and which are
pendi ng when the 2000 Act cane into force. The
term"any court" would include even ordinary
crimnal courts. If the person was a "juvenile"
under the 1986 Act the proceedi ngs woul d not be
pending in crimnal courts. They woul d be pendi ng
incrimnal courts only if the boy had crossed 16
years or the girl had crossed 18 years. This shows
that Section 20 refers to cases where a person had
ceased to be a juvenile under the 1986 Act but had
not yet crossed the age of 18 years then the

pendi ng case shall continue in that court as if the
2000 Act has not been passed and if the court finds
that the juvenile has conmitted an offence, it shal
record such finding and instead of passing any
sentence in respect of the juvenile, shall forward
the juvenile to the Board which shall pass orders in
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respect of that juvenile."

It was furthernore observed
"36 . W, therefore, hold that the provisions of the
2000 Act woul d be applicable to those cases
initiated and pending trial/inquiry for the offences
conmitted under the 1986 Act provided that the
person had not conpleted 18 years of age as on 1-
4-2001."

It was concl uded:
"37. The net result is:

\ 005. \ 005. . \ 005. .
( b) The 2000 Act woul d be applicable in a
pendi ng proceeding in any court/authority initiated
under the 1986 Act and i's pendi ng when the 2000
Act cane into force and the person had not
conpl eted 18 years of age as on 1-4-2001."

14. Rel i ance placed by M. Rai on the unreported decision in Bihar State
El ectricity Board (supra) is msplaced. Therein a policy decision had been
taken. The correctness of ‘the said policy decision was in question having
regard to the determi nation of the age by a nedical board. The Hi gh Court
was of the view that the age determ ned by the nedical board cannot be

accurate. It was, therefore, not a case where any |law was |aid down.
15. The court has to deternmine the age keeping in view a | arge nunber of
factors. It is in that context it was opined in Birad Mal Singhvi v. Anand

Purohit [1988 Supp SCC 604]:

"To render a docunent adnissible under Section

35, three conditions nust be satisfied, firstly, entry
that is relied on nmust be one - in-a public or other

of ficial book, register or record; secondly, it nust
be an entry stating a fact in issue or relevant fact;
and thirdly, it nmust be nmade by a public servant in
di scharge of his official duty, or -any other person
in performance of a duty specially enjoined by

law. An entry relating to date of birth made in the
school register is relevant and adm ssi bl e under
Section 35 of the Act but the entry regarding the
age of a person in a school register . is of not much
evidentiary value to prove the age of the person in
the absence of the material on which the age was
recorded. "

16. In Sushil Kumar v. Rakesh Kumar [(2003) 8 SCC 673], this Court
observed

"32 . The age of a person in an election petition
has to be determ ned not only on the basis of the
materials placed on record but al so upon taking

into consideration the circunstances attendi ng
thereto. The initial burden to prove the allegations
made in the election petition although was upon

the election petitioner but for proving the facts
which were within the special know edge of the
respondent, the burden was upon himin terns of

17. In Ravi nder Singh Gorkhi vs. State of U P [(2006) 5 SCC 584], it
was held : -

"21. Deternination of the date of birth of a person

before a court of law, whether in a civil proceeding

or a crimnal proceeding, would depend upon the

facts and circunstances of each case. Such a date

of birth has to be determined on the basis of the

materials on records. It will be a matter of

appreci ati on of evidence adduced by the parti es.

Di fferent standards having regard to the provision
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of Section 35 of the Evidence Act cannot be
applied in a civil case or a crimnal case."

It was furthernore held : -

"38. The age of a person as recorded in the schoo
regi ster or otherwi se may be used for various

pur poses, nanely, for obtaining adm ssion; for
obt ai ni ng an appointnent; for contesting el ection
regi stration of marriage; obtaining a separate unit
under the ceiling | aws; and even for the purpose of
litigating before a civil forume.g. necessity of
being represented in a court of |aw by a guardi an
or where a suit is filed on the ground that the
plaintiff being a m nor he was not appropriately
represented therein or any transaction nade on his
behal f was void as he was a mnor. A court of |aw
for the purpose of determning the age of a party to
the lis, having regard to the provisions of Section
35 of the Evidence Act will have to apply the sane
standard. No different standard can be applied in
case of an accused as in a case of abduction or
rape, or simlar offence where the victimor the
prosecutrix although m ght have consented wth

the accused, if on/'thebasis of the entries nade in
the register nmaintained by the school, a judgnent
of conviction is recorded, the accused woul d be
deprived of his constitutional right under Article
21 of the Constitution, as in that case the accused
may unjustly be convicted.

39. W are, therefore, of the opinion that until the
age of a person is required to be deternmned in a
manner |aid down under a statute, different
standard of proof should not be adopted. 1t is no
doubt true that the court must strike a balance. In
case of a dispute, the court may appreciate the

evi dence having regard to the facts and

circunst ances of the case. It would be a duty of the
court of law to accord the benefit to a juvenile,
provided he is one. To give the sanme benefit to a
person who in fact is not a juvenile may cause
injustice to the victim In this case, the appell ant
had never been serious in projecting his plea that
he on the date of conm ssion of the offence was a
m nor. He made such statement for the first-tine
whil e he was exani ned under Section 313 of the

Code of Crimnal Procedure.

40. The fam |y background of the appellant is also
arelevant fact. Hs father was a "Pradhan" of the
village. He was found to be in possession of an
unlicensed firearm He was all al ong represented

by a | awer. The court estimated his age to be 18
years. He was tried jointly with the other accused.
He had been treated alike with the other accused.
On nerit of the matter also the appellant stands on
the sane footing as the other accused. The
prosecution has proved its case. In fact no such
pl ea could be raised as the special |eave petition of
the persons simlarly situated was di sm ssed when
the Court issued notice having regard to the
contention raised by himfor the first tine that he
was a mnor on the date of occurrence."

18. In Jitendra Ram v. State of Jharkhand [(2006) 9 SCC 428],

stated :

this Court
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"20. We are, however, not oblivious of the
decision of this Court in Bhola Bhagat v. State of
Bi har wherein an obligation has been cast on the
court that where such a plea is raised having regard
to the beneficial nature of the socially oriented
| egi sl ation, the same should be examined with
great care. W are, however, of the opinion that the
same woul d not nmean that a person who is not
entitled to the benefit of the said Act woul d be
dealt with leniently only because such a plea is
rai sed. Each plea nust be judged on its own nerit.
Each case has to be considered on the basis of the
mat eri al s brought on records."

It was held
"22. W, therefore, are of the opinion that the
deterni nati on of the age of the appellant as on the
date of the comm ssion of the offence should be
done afresh by the | earned Sessions Judge."

19. Appel | ant herein had produced a | arge nunber of docunents to prove

his age purported to be ason the date of conmm ssion of the crine. The

genui neness of the school certificate and the horoscope had been questi oned.

The school certificate produced by the appellant was found to be forged and
fabricated and as a matter of fact a crimnal case was directed to be instituted
agai nst the Head of the Institution.

20. The court, therefore, had no other option but to determ ne the age on
the basis of the Medical Reports. Both the medical reports dated 24.04. 2001
and 29. 06. 2001 opi ned the age of ‘the appell ant between 18 and 19 years. In
terns of first medical report, the age of the appellant canme to be 18 years 5
nonths 8 days and in terns of the second nedical report, it canme to be
between 18 and 19 years. The Hi gh Court opined that the appellant on
1.04.2001 was definitely above 18 years of -age and not bel ow 18 years of

age.

21. The courts have considered this aspect of the matter on earlier

occasions also. |If, thus, on the basis of several factors including the fact that
school |eaving certificate and the horoscope produced by the appellant were

found to be forged and fabricated and having regard to two nedi cal reports

the courts bel ow have found the age of the appellant as on 1.04.2001 to be

above 18 years, we are of the opinion that no exception thereto can be taken.

22. For the reasons aforenentioned, there is no nerit in this appeal which
is dismissed accordingly.




