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ACT:

Forei gn Awards ' (Recognition and Enforcenent) Act, 1961
Section 3, scope of-Wether an earlier suit in the nature of
a petition under section 33 of the Indian Arbitration Act,
1940 could be stayed on a petition under section 3 of the
Foreign Awmards Act, (a petition the nature of a petition
under section 34 of the Indian Arbitration Act).

Interpretation of Statutes-Foreign Awards (Recognition
and Enforcenent) Act, 1961-Interpretation of Act cal cul ated
and designed to subserve the cause of facilitating
international trade and pronotion and providing speedy
settlenment of disputes arising.in such trade-Any expression
or phrase in the Act nust receive an liberal construction
consistent with its liberal and grammatical sense.

Scope purview of the Arbitral Clause in Article XVl
in the contract-Jurisdiction of an Arbitrator to decide the
[imts of his own jurisdiction-Wether a dispute inclusive
of the arbitrators’ jurisdiction comes within the scope of
purview of Arbitration clause, prinmarily depends on the
terms of the Arbitration clause.

| ssuance of prom ssory notes further supported by Bank
guarantee by the buyer towards the purchase price under the
contract itself and not by way of separate contract, whether
di scharges the obligation to pay the purchase price-Wether
the clains for the "Unpaid Regular Interest, Delinquent
Interest and Conpensatory Danmages" be said to . -be "not
arising out of the contract" and, therefore, not referable
to Arbitration.

Wirds and phrases-"Arising out of", in relation to",
"in consequence of", "concerning", "relating to", -are
expressions of w dest anplitude and content and include even
guestions as to existence, validity scope and effect of
Arbitration agreenent.

Negoti abl e i nstrument s- Negoti able instrunments taken on
account of debt whether operates as absolute discharge or
not is a question of intention of parties-Bill or Prom ssory
notes can never go in discharge of debt wunless it is
specified as a part of contract that it shall be so.
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HEADNOTE:

The first respondents General Electric Conpany, a

conpany i ncor -

433

porated under the laws of the State of New York, USA, on a
contract in witing dated August 24, 1964 agreed to sell to
the appellant Renusagar Power Conpany Ltd., equipnent for a
thermal electric generating plant to be erected at Renukoot
on the terns and conditions set out therein. Wrk to be
performed under the contract included supply of equipnent
spare parts and services for which a sumof $ 13, 195, 000
being the total purchase price and otherwise called the
"Contract Base Price" was payable by Renusagar in |awfu

currency of the USA in the manner stipulated in the
contract. Under the contract, t he parties i nt ended
conpletion of (a) the .delivery of the equipnent and spare
parts etc.. within 15 nonths of the Contract Effective Date
(Decenber /31, < 1964) i.e. upto March 30, 1966; (b) the
erection of~ the plant wthin 16th to 30th nmonth (i.e. from
April 1, 1966 to June 30, 1967); so that (c) the plant would
be fully operational by theend of 30th nonth from the
Contract Effective Date i.e. by July 1, 1977.

The parties, therefore, agreed (a) that substantia
paynment of the purchase price by Renusagar shoul d comrence
when the plant becane operational i.e.. June 30, 1967; (b)
that no interest wuld be payable during the delivery
period; (c) that interest shall be paid during the erection
period and thereafter till paynent but the interest during
the erection period would be capitalised and added on to
the principal; (d) that initially ten per cent of the tota
Contract Base Price ($ 1, 319, 500) should be paideither in
cash or by neans of a Letter of Credit within 30 days of the
Contract Effective Date and that the bal ance of 90% of the
purchase price plus interest —at 6 1/2% per annum from 16th
to 30th nmonth aggregating to US $ 12, 776,058,75 ($ 11, 875,
500 for principal plus $ 900, 558, 75 being the capitalised
interest at the aforesaid rate for the aforesaid period)
should be paid in accordance with the schedul e of payments
set out in the contract. The schedule for the payment of the
sai d bal ance of 90% of the purchase price provided for
payment to be made in sixteen six monthly —instal nents of
U S $ 798,503.68 each, the first of such instalments being
payabl e on 30.6.1967 and the last instalnent falling due on
31.12.1974. The obligation to nake such paynent was to be
evidenced by four series (A-B-CD) of 16 unconditiona
negoti abl e prom ssory notes to be executed by Renusagar
(Vide Article 111); (e) that in case of first respondent
receiving an exenption from the Governnent of India  from
paynment of income tax on interests received by it/ from
Renusagar then the interest for that portion of the period
shall be conputed at 6% instead of 61/2% per annum and t hat
the concerned prom ssory notes would be replaced or
substituted by fresh one reflecting the adjustment in
paynment of interest necessitated by the grant of tax
exenption; (f) that should GEC s application for exenption
be denied the appellants nay withhold the Indian |Incone Tax
applicable to any payments of interest but shall furnish the
first respondents wth tax receipts of all wthheld amunts
paid to the Government of India so as to enable first
respondents to obtain corresponding credit for the sumin
their US tax assessnment (Vide Article XIV-B); (g) that the
appel l ants shall furnish guarantee of the United Conmercia
Bank for payment of the full anmount of promnissory notes; (h)
that the rights and obligation of the parties would be
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governed in all respects by the laws of the State of New
York, U S. A (Vide Article XIX-A) and that (j) "Any
di sagreement arising out of or related to this contract
whi ch the parties are unable to resolve by sincere
negoti ation shall be finally settled in

434

accordance with the Arbitration Rules of the Internationa
Chanber of Commerce. As provided in the said Rules, each
party shall appoint one Arbitrator, and the Court of
Arbitration of the International Chanber of Commerce shal
appoint the third Arbitrator. Arbitrati on proceedi ngs shal
be conducted at such tine and place as the Court of
Arbitration shall decide. Judgnent wupon an award may be
entered; in any court of conpetent jurisdiction." (Vide
Arbitration Clause in Article XVII).

Pursuant to the said Contract the appellants fulfilled
all prelimnary conditions of ~the contract, including the
furni shing of a guarantee executed by the UCO Bank
irrevocably guaranteeing to the first respondents and to any
subsequent holder in due course of the notes the full and
pronmpt paynent- of the principal and interest on the notes.
Subsequently on an agreenent recorded in the first
respondents letter dated June 11, 1965 and as approved by
the Central Governnent, the 1964 Contract (1GE-9584) was
extended to include the supply of unfabricated structura
steel to Renusagar for approximtely U. S. '$ 300,000 on the
same conditions i ncluding the Arbitration d ause as
contained in the original 1964 (1 GE-9584) Contract, except
that the appellants agreed andissued a fifth series, (E
series) of sixteen promi ssory notes bearing interest at
61/ 2% per annum evidencing 90% of the price of the
structural steel; and the paynents dates thereof being the
same dates as the corresponding prom ssory notes' of the
earlier four series.

During the inplenmentation of the contract two events
occurred giving rise to the GEC s-three clains against the
appel l ants that are sought to be referred to arbitration of
I nternational Chanber of Commerce, nanely, (i) /grant of
exenption by the CGovernment of India to G E C. in respect
of interests on purchase price receivable by it fromthe
appel l ants and the revocation t her eof | eadi ng the
appellants to file a civil wit petition No. 179 of 1970 in
the Delhi Hi gh Court and getting the revocation ~orders
guashed and (ii) re-scheduling dates of paynent of purchase
price agreed to by the parties but not approved by the
Reserve Bank of India and the CGovernnent of India.

The three claims of G E. C  were (i) the Unpaid
Regul ar interest to the tune of 2.1 mllion dollars (U. S.)
wongly deducted and wongly wth-held and  kept 'wth
thensel ves by the appellants from 1970 onwards denying G E.
C. of the benefit of getting the corresponding “credit in
their U S. tax assessment from 1970 onwards. The  anount
represented the difference between U S. $ 24,12,680.20 (73%
of the interest payable calculated on the basis of 61/2%
subject to tax) and U. S. $ 21, 30, 785.52 (calculated on 6%
tax free basis); (ii) Liability for Delinquent Interest on
account of the delays in paynent of four instalnents of
purchase price together with interest, due to the failure to
have re-scheduling of paynents approved by Reserve Bank and
Government of India, to the tune of U S $ 7,684,151.84
(calculated on the basis of 6% tax free basis); and (iii)
The Conpensatory Damages arising out of non-paynent of the
aforesaid two claims of Unpaid Regular Interest and
Del i nquent Interest for over twelve years, the quantum being
cal cul ated by way of interest on those ampbunts at the nmarket
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rate of
435
18% per annum anopunting to U.S. $ 41, 610, 534.88 upto
31.3.1982 (to be extended till the date of actual paynent).
According to GE C the appellants for a |long period of 12
years had illegally and wongfully retained on one pretext
or the other these two funds with itself and had enjoyed the
use thereof for its own private advantage and had
correspondingly totally deprived GE. C. of their use for
whi ch the appellants nust conpensate by way of danmages in as
much as they must be regarded as a stake holder or
constructive trustee of those funds fromthe various dates
on which the paynents becane due and payabl e and under the
conmon law jurisdiction restitution was payable by a stake
hol der to the party wultinately determined to be a rightfu
benefici ary owner of the funds.

By a notice of intentionto arbitrate dated March 1,
1982 G E.C called upon the appellants to remt the
aforesaid sums and also addressed a letter dated March 2,
1982 to ' the Secretariat —court of Arbitration of |CC
containing a request for arbitration being undertaken by it
seeking reliefs as set out in the notice to the appellants.
After 1CC took cognizance of the request for arbitration by
GEC it called ‘upon-the appellants to nonminate its
Arbitrator, file its reply and remt certain suns towards
the administrative expense and arbitration fees.

Ther eupon, the appellants on June 11, 1982 filed suit
No. 832/82 in the Bonbay Hi gh Court on its original side
against GE C and I'CC seeking adeclaration that the clains
referred to the arbitration of 1 CC by G E.C.were beyond the
scope/ purview of the arbitration agreement contained in
Article XVI1 of contract | GE- 9584 dated August 24, 1964 and
that GE.C. was not entitled to refer the sane to the
arbitration wth consequential ~prayers for injunctions
restraining GE.C. and |ICC fromproceeding further with the
reference and restraining 1.C C from requiring the
appel l ants to nake the appel lants to nmake any deposit
towards admi nistrative expenses and Arbitration ‘fees and
obtained an ex-parte ad-interim relief. On August 11, 1982
GEC filed Arbitration Petition No.. 96 of 1982 wunder
section 3 of the For ei gn Awar ds (Recognition and
Enf orcenent) Act, 1961 seeking stay of suit No. 832 of 1982
and all proceedings therein with a prayer for vacating the
ad-interimex-parte reliefs obtained by the appellants in
the said Suit.

Both the nmatters, GE C's stay petition under section
3 and the appellants’ Notice of Mdtion for confirmation of
ad-interimreliefs were heard together and by a conmon
judgrment and order dated April 19,20, 1983 the learned
Single Judge allowed the Arbitration Petition 96 of 1982,
granted the stay of Suit No. 832 of 1982 and -all the
proceedi ngs therein since all the ingredients of section 3
of the Foreign Awards (Recognition and Enforcenment)  Act,
1961 had been satisfied and vacated all the interimreliefs
granted earlier. The Ilearned Judge held: (a) that the
Arbitration Clause in the original 1964 Contract could be
availed of by GE.C in as much as not only had the Cctober
1968 Amendnent kept alive all other ternms and conditions of
the 1964 Contract including Arbitration Cause but it had
fallen through for lack of Government’'s approval; (b) though
436
the first two clainms sought to be referred to arbitration by
GEC were based on the promissory notes towards the
purchase price was provided under the Contracts itself and
these were not by way of any independent or separate
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Contracts in discharge of the obligation to pay the purchase
price under the contract and since the Arbitration C ause
covered all the disputes arising out of the contract those
clains fall wthin the Arbitration Cause and; (c) that the
liability to pay the conpensatory danages arose out of
failure to carry out the terns and conditions of the
contract in regard to paynment of purchase price and that
even assuming that the said claim was one in tort it was
directly and inextricably connected with the ternms and
conditions of the contract and certainly "arose out of" the
contract of was "in relation to" the contract and therefore,
could be entertained by the Arbitrators.

Renusagar preferred two appeals being civil Appeal Nos.
404- 405 of 1983 and contended: (a) An Arbitrator had no
jurisdiction to decidethe limts of his own jurisdiction
and since in the case of International Arbitration the
jurisdiction of the Arbitrator. had to be deci ded according
to the Law of the Forum where the question is raised (in the
instant case being the Indian Law) the jurisdiction of the
Arbitrator, according to that Law, had to be decided by the
Court and- not-by the Arbitral ~Tribunal; (b) the dispute
sought to be referred related substantially to the claimfor
interest and that claim was (and it was so stated in the
notice of intention to arbitrate) founded on the prom ssory
notes which were independent contracts by thenselves and
therefore, the claimdid not arise out of the suit contract
and hence could not be the subject natter of Arbitration
(c) that claimfor conpensatory interest was really a claim
for damages arising out of tort and such a claimwas in any
case not case by the suit contract and fell outside the
scope of the Arbitration Cause; and (d) in any event
Renusagar had nade out a prima facieagainst by raising
serious triable issues in the suit which should enable it to
claiman injunction restraining the arbitration proceedings.

The Court of appeal negatived all the contentions and
ultimately confirned the trial Judge’ s order | whereby
Renusagar’s suit was stayed and the interimreliefs granted
toit were vacated and hence the appeal by certificate by
Renusagar .

Argunents for the appellants:-

(1) The Arbitration Petition under section 3 (which is
really in the nature of a Petition under section 34 of the
Indian Arbitration Act, 1940, is totally m sconceived and
liable to be dism ssed because the Suit No. 832/1982 filed
by the appellants is nerely for a declaration that the three
clains sought to be referred to arbitrati on are beyond the
scope/ purview of arbitration clause and no other relief on
the merits of those clains is sought, and the Suit, being
really in the nature of a petition under section 33 of the
Indian Arbitration Act, 1940, in as nmuch as it seeks to have
the effect (scope) of the arbitration agreenent determ ned,
can never by stayed under section 3 of the Foreign Awards
Act .

437

(2) The suit filed by the appellants is not "in respect
of any nmmtter agreed to be referred to arbitration" as
required by section 3, and therefore, the stay sought for by
G E.C. should be refused;

(3) The Court acting under section 3 (like the Court
acting under section 33 of the Indian Arbitration Act) being
a court of limted Jurisdiction cannot determne the
guestion of the existence, validity or effect of the
arbitration agreenent (which is the only issue to be tried
in the appellants’ suit) and it is for the court trying the
suit to decide the question raised in the suit, and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 61

therefore, a stay, if granted under section 3 application
would finally deternmine the suit or render it al nost dead
for all practical purposes and therefore, no relief on the
said petition can be granted which will have such effect;

(4) The question raised in the suit relating to the
effect (scope of the Arbitration Agreement, which is the
same as the question relating to the existence thereof, is
such as is incapable of being finally determined by the
Arbitrators and hence such a suit cannot be stayed under
section 3 of the Foreign Awards Act;

(5) The underlying comrercial contract (|GE-9584) for
sal e of goods and services contains no obligation to pay any
interest after June 30, 1967 (i.e. after the 30th nonth from
the contract effective date) (whether six and a half per
cent or six per «cent) but ‘that such obligation to pay
interest after June 30, 1967 is only to be found in the
prom ssory notes and thetwo clainms of GE C., namely, first
claimof 2.1 mllion US. dollars and the second claimfor
US $ 78,151.84 towards approximately 80% for Unpaid
Regul ar I'nterest -and Del i nquent |nterest respectively, being
dues after  June 30, 1967, preferred before the arbitrators
do not "arise out of" the contract nor are they "in relation
to" thereto but arise wunder the prom ssory notes and hence
fall outside the scope of arbitration agreement;

(6) The prom'ssory notes executed by the appellants
were in conplete discharge of the obligation to pay purchase
price and interest thereon wunder the -contract and these
notes constitute 'independent and separate contracts by

t hensel ves, and therefore, the liability arising out
thereunder cannot be regarded as "any arising of the
contract"” or "in relation thereto" and what is nore these

clains have been described by the GE.C. in their notice of
intention to arbitrate as "arising under the promi ssory
not es";

(7) The claim for conpensatory damages being a
l[iability arising in tort, for wongful detention of the
first two funds and since it was being enforced on the basis
of appellants’ status as a stake holder or constructive
trustee the same is clearly outside the scope of the
arbitration agreenent; and

(8) Since the issue of arbitrarily of these clainms is
raised in the appellants’ suit it is but proper that till
the issue raised in the suit is finally decided by the
Court, the arbitration proceedi ngs shoul d be injuncted.

438

Argunments for respondent conpany:

(1) The schemes of the Foreign Awards Act and the
Indian Arbitration Act, 1940 being not identical, there are
various material differences which have a bearing on the
i ssue whether a suit seeking determ nation of the effect
(scope) of an arbitration agreenment can or cannot “be stayed
in a petition under section 3 of the Foreign Awards Act and
that answer to it depends upon proper construction ‘to be
pl aced on the section in the light of the scheme of that
Act;

(2) Since all the ingredients of section 3 have been
satisfied the stay of Renusagar’s suit will be obligatory;

(3) Alternatively, the legal position is that both
under English Law and Indian Law, it is open to the parties
to have an arbitration agreenent incorporating words of the
wi dest anplitude so as to enbrace even the questions of its
exi stence, validity or effect (scope) but an enquiry into
the scope and effect of an arbitration agreenent and a
challenge to the existence or validity thereof are not the
same but fundamentally different in as nuch as the first
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pre-supposes that the arbitration agreenent exists in fact
and in law and the enquiry then is Iimted to the scope and
ef fect thereof;

(4) Whenever it is said that an arbitrator cannot
decide the question of his own jurisdiction all that s
intended is that he cannot determ ne- that too finally, the
guestion of the existence (factual) or validity (i.e. |lega
exi stence) of the arbitration agreenment, if contained in the
underlying conmercial contract and this nust be so, for, if
the existence or wvalidity of the wunderlying comercia
contract is successfully challenged the arbitration clause
which is the part and parcel thereof nust perish with it and
therefore, the Arbitrator wll have no jurisdiction to
decide the issue of the existence or validity of the
agreenment but even here iif the arbitration agreenent so
wi dely worded if ~separate and i ndependent from the
commercial contract the arbitrator will have jurisdiction to
deci de the questions about existence or wvalidity of the
conmer ci al  contract; but these principl es have no
appl i cati'on-what scoever to a case where the issue relates to
the scope _and effect of the arbitration agreenent contained
in the wunderlying comercial ~ contract and the arbitration
agreement is w de enough to include such an issue, for, in
such a case the Arbitrator will have Jurisdiction to decide
that issue. Therefore, since in the instant case the
Arbitration Cause contained in the underlying comercia
contract | GE-9584 is of the widest anplitude- it is the Court

of Arbitration of |.C.C. which will ~ have jurisdiction to
adjudicate not nerely three claims of GE C. on nmerits but
also the i ssue whether those clains fall wthin the

Arbitration O ause or not;

(5) The issue pertaining to the scope and effect of the
arbitration agreenent, if raised inan application under
section 34 of the Indian Arbitration Act, the Court has to
decide it and the Courts’ decision thereof
439
will naturally be binding on the Arbitrators even though the
issue was wthin the conpetence of the Arbitrators because
of the w de wording of the Arbitration C ause. Here, since
the Court has decided the issue whether the three clains

"arise out of" or are "related to" t he contract
affirmatively it will be binding on the Court of Arbitration
of 1.CC and it wll be futile for that court of

Arbitration to go into that question again

(6) The comercial contract (| GE-9584) does contain an
obligation on the part of Renusagar to pay interest on
unpai d purchase price after June 30, 1967 (and not merely in
the prom ssory notes), which could be readily inferred from
Art. Il (a) 3(c) read with Article XIV-B and therefore the
first two clainms for Unpaid Regular Interest and Delinquent
Interest due after June 30, 1967 preferred before the
Arbitrators not nerely "arise out of" but really  arise
"under" the contact;

(7) The third claim for Conpensatory Danmages which
flows by way of corollary from wongful detention of the
first two funds which ought to have been paid under the
Contract is so closely connected with the contract that it
is clearly "in relation to it";

(8) The prom ssory notes executed by Renusagar were not
and are not in discharge of the obligation to pay the price
and interest thereon under the contract; nor do these notes
constitute independents and separate contract by thensel ves.
These are a part of the contract and the two are so
i nseverably and i nextricably bound together that the
obligation under the contract can never be deened nor
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intended to have been conpletely discharged by the nere
execution of the notes. The real nature of the clains
preferred before the arbitrators and not the nonmencl ature or
description thereof by any party wuld be relevant and
decisive Alternatively, even assumni ng (a) t hat t he
prom ssory notes are not an inseverable and inextricable
part of the Contract, (b) that the obligation arising under
the Notes is totally different from the one arising under
the contract and (c) that the Notes re in discharge of the
obligation to nake paynent under the Contract (all of which
are strongly denied), the three claims would still be
covered by the Arbitration C ause which is of the w dest
anplitude, for it would be erroneous to determ ne whether a
claimarises out of or in relation to the Contract by
| ooki ng at the cause of “action on which the claimis based.

(9) The Court of Appeal was justified in comng to the
concl usi on that no prima facie case for injunction
restraining arbitration proceedings had been made out by
Renusagar ‘and it had, therefore, rightly vacated the ad-
interiminjunction and stayed Renusagar’s suit.

Di smi-ssing the appeals, the Court,

N

HELD: 1.1 The question, whether under section 3 of the
Foreign Award (Recognition and Enforcenment) Act, 1961 having
regard to its scope, “a suit in the nature of a petition
under section 33 of /the Arbitration Act, 1940 could be
stayed must necessarily depend upon a correct construction
440
of the said section 3, by keeping in mnd the objective
sought to be achieved by that Act and its schenme and not on
the basis of simlar or analogous provisions that are to be
found in the Arbitration Act, 1940 or the manner in which
such simlar or anal ogous provisions have been construed by
I ndian Courts. [491F- G 492A- B]

1.2 The Statement of Objects and reasons shows that the
Forei gn Awards (Recognition and Enforcenent) Act, 1961 seeks
to achieve speedy settlenment of disputes arising from
i nternational trade through arbitration. The  Act, a
successor to the Arbitration (Protocol and Convention) Act,
1937 was enacted to give effect to the New York
I nternational Convention on the Recognition and Enforcenent
of Arbitral Awards adopted on 10th June, 1958 and to which
India is a party. Section 2 of the Act defines the
expression "Foreign Awar ds", and closely follows the
| anguage of Article Il of the convention which provides for
recognition by contracting States of agreenents, including
arbitral clauses in witing by which the parties to the

agreement undertake to submit to arbitration all or. any
di fference which have arisen or which nay arise between them
in respect of def i ned | egal rel ati onshi p, whet her

contractual or not, concerning a subject nmatter capable of
settlenent by arbitration. [492B; D, G

1.3 Since the Act is calculated and designed to
subserve the cause of facilitating international trade and
pronotion thereof by providing for speedy settlenent  of
di sputes arising in such trade through arbitration, any
expression or phrase occurring therein should, therefore,
receive consistent with its literal and gramuatical sense, a
i beral construction. An exam nation of the relevant
provi sions of the Foreign Awards Act and the Arbitrati on Act
of 1940 show that the schemes of the two Acts are not
identical and there are various differences which have a
material bearing on the question under consideration and as
such decisions on sinilar or anal ogous provisions contained
inthe Arbitration Act cannot help in deciding the issue




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 61

arising under the Foreign Awards Act because just as the
Arbitration Act, 1940 is a consolidating enactnent governing
all domestic awards the Foreign Awards Act constitutes a

conpl ete code by itself providing for all possible
contingencies in relation to Foreign Awards nmade pursuant to
agreements to which Article 11 of the Convention Applies.

[492G 493A- B]

1.4 On a plain reading of Section 3 of the Foreign
Awards Act two things becone very clear, nanely, (i) the
section opens wth a non obstante clause giving over riding
effect to the provisions contained therein and making it
prevail over anything to the contrary contained in the
Arbitration Act, 1940 or the Code of Civil Procedure, 1908;
and (ii) wunlike section 34 of the Arbitration Act which
confers a discretion upon the Court, the section uses the
mandat ory expression - "shall™ and nmakes it obligatory upon
the Court to pass the order staying the |egal proceedings
commenced by a party to the agreenent if the conditions
specified therein are fulfilled. [494A-B]

The ‘conditions required to be fulfilled for invoking
section 3 of the Foreign Awards act are:

441

(1) there nmust be an agreenent to which Article Il of
the Convention set forth-in the Schedul e applies. (It is not
di sputed that this/is so in the instant case); [494(C

(2) a party to/ that agreenent nust  commence |ega
proceedi ngs agai nst another party thereto; (it is again not
di sputed that Renusagar and GE.C. are the two parties to
the arbitration agreement an that Renusagar = has conmenced
| egal proceedings against GE C- by filing Suit No. 832 of
1982); [494D

(3) the legal proceedings nust be "in respect of any
matter agreed to be referred to arbitration' "in such
agreement; (the question whether this conditionis fulfilled
here needs to be decided), [494F]

(4) the application for stay nmust be made before filing
the witten statenment or taking any other step in the | ega
proceedi ngs; (admittedly this condition is fulfilled);
[ 494F]

(5) The Court has to be satisfied that the agreenment is
valid, operative and capable of being perforned; this
relates to the satisfaction about ’existence and validity’
of the arbitration agreenent; (in the instant case these
guestions do not arise); and [494G

(6) the Court has to be satisfied ~that there are
di sputes between the parties wth regard to the mtters
agreed to be referred; this relates to effect (scope) of the
arbitration agr eenment t ouchi ng the i ssue of the
arbitrability of the claine (it will have to be dealt with
whi |l e considering the satisfaction of condition (3). [494H

(I'n the instant case, the parties were thus at issue as
to the fulfilment of conditions (3) and (6) only and it is
on the fulfilment of these that the obligation of the court
to stay the suit of Renusagar will arise.) [495A]

1.5 The schene of the two Acts (Foreign Awards Act and
Arbitration Act) materially differ on several aspects having
a bearing on the points at issue | as seen by an exam nation
of section 3, 4, 7, of the Foreign Awards Act, in
juxtaposition with sections 32, 33 and 34 of the Arbitration
Act. Under section 32 of the Arbitration Act suits no
challenge the existence or wvalidity of an arbitration
agreenment or award as also suits to have the effect (scope)
of an arbitration agreement determ ned are barred and such
guestions can be raised only by an application under section
33 of the Act whereas under the Foreign Awards Act there is
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no provision simlar or akin to sections 32 and 33 (and that
is why a suit of the nature filed by Renusagar qua the
arbitration agreenent covered by t he Conventi on is
mai nt ai nabl e) but by virtue of sections 3 and 7 the sane
purpose is served though by different procedure. Sections 3
and 7 read together disclose a scheme that so far as
guestions of existence, validity and effect (scope) of the
arbitrati on agreenent are concerned, the determ nation
thereof by the arbitrators is also subject to the decision
of the Court and this
442
deci sion of the court can be had either before the
arbitration proceedings comence or during their pendency,
if the matter is decided by the Court in a section 3
petition, as in the present case, or can be had under
section 7 after the award is filed in the court and is
sought to be enforced under section 6. True section 4(2)
declares that a foreign award shall be filled treated as
bi nding 'for ~all purposes’ on persons as between when it is
nmade but that is subject to section 7 where under
enforceability thereof is made dependent upon satisfaction
of certain conditions specified therein; for exanple, under
section 7(1) (a) (iii) one of such conditions for
enforceability is that the award should not deal wth
guestions not referred nor should it contain decisions on
matters beyond the /scope of the agreenent. In effect,
section 3 of the Foreign Awards Act so to-say conbines in
its owmn anbit both 'sections 33 and 34 of the Arbitration
Act; in other words, = questions regarding the existence,
validity or effect (scope) of -the arbitration agreenent
whi ch can be deci ded under section 33 of the Arbitration Act
are required to be decided under section 3 of the Foreign
Awards Act be fore a stay of |egal proceedi ngs contenpl ated
therein could be granted and the right to have  |ega
proceedi ngs stayed contained in section 34 of t he
Arbitration Act is also to be found in the sane section 3.
Further the Foreign Awards Act has al so taken cognizance of
the possibility that there nay not be a Section 3 petition
at all the matter being directly proceeded before the
arbitrators and the possibility of the arbitrators giving a
deci sion on an issue not wthin their conpetence or
jurisdiction and in such cases section 7 contains a
saf eguard which prevents any such award from being nade
enforceabl e. Such being the schene under the Foreign Awards
Act the decisions of the Indian Courts. on -similar or
anal ogous provisions contained in the Arbitration Act woul d
not be of any help to decide questions arising under the
Foreign Awards Act. [495B-H, 496A-(C

Bal abux Agarwalla v. Shree Luchm narain Manufacturing
Co. ILR 1948 Cal cutta page 265; Gaya El ectric Supply Co. v.
State of Bi har, [1953] SCR 572 at 579-580 -held in
appl i cabl e.

1.6 Conditions (3) and (6) which are inter related and
i n substance bear upon the sane aspects and al so satisfied
since, firstly, the language of the Arbitration Clause is
wi de enough to enbrace the issue of arbitrability of the
clains and secondly, the phrase in section 3 of the Foreign
Awards Act, nanely. in respect of any matter agreed to be
referred to the arbitration" cannot be given a narrow
construction, because (a) there is nothing in the section
warranting the sanme. What matters are agreed to be referred
to arbitration will depend upon what | anguage i s enpl oyed by
the parties to the arbitration agreenent and there is
nothing in law or equity which prevents the parties from
referring even the questions of existence, validity or
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effect (scope) of the arbitration agreenent itself to the
arbitrators (in fact; Lord Porters’ observations in Heynen
v. Darwins Ltd. and DAs J's view in Bal abux Aggarwal a’' s case
show that the parties can do it), and (b) the schene of
sections 3 and 7 of the Foreign Awards Act, clearly suggests
that the relevant phrase would include even questions of
exi stence, validity and effect (scope) of the arbitration
agreenent .

[ 496H; 497A- F]

Shiva Jute Bailing Ltd. v. Hndley Co, [1960] 1 SCR
509, Khardah Conpany Ltd. v. Raynon and Co. (India) Private
Ltd., [1963] 3 SCR 183
443
Waverly Jute MIlls Co. v. Raynmonand Co., [1963] 3 SCR 209;
Ms. RN Ganekar and ~Co. v. H ndustan Wres Ltd. AIR 1974
SC 203=[1974]1 SCC 309 at 313-314 distinguished and held in
appl i cabl e.

2.1 Apart fromthe fact that the relevant rules of
I.C.C. (particularly Rules 8.3 and 8.4) in terns confer
jurisdiction upon the Arbitrations to decide questions as to
the existence or wvalidity of “the Arbitration agreenent
contained in the comercial ~contract, in the instant case,
since the parties to the underlying conmercial contract have
used the expressions "arising out of" " or "related to this
contract" in the Arbitration Cause XVII  contained in the
contract, the parties clearly intended to refer the issue
pertaining to the effect (scope) of the Arbitration
Agreenent to the 'Court of Arbitration of  Internationa
Chanber of Commerce, in other words the issue about the
arbitrability of the three clains under reference has been
referred. [465E-F, 471G H, 472A]

2.2 Four propositions emerge very clearly ‘from the
aut horities decided by the Indian Courts; [470F]

(a) Wether a given di spute _inclusive of t he
arbitrator’s jurisdiction conmes wthin the scope or purview
of an arbitration clause or not primarily depends upon the
terns of the clause itself; it (is a question of 'what the
parties intend to provide and what |anguage they enploy;

[470G H]
(b) Expressions such as "arising out of" -or "in respect
of " or "in connection with" or "in relation to" _or

"inconsequence of" or "concerning" or “relating to" the
contract are of the wi dest anplitude and content and include
even questions as to the existence, validity and effect
(scope) of the arbitration agreenent; [471A-B]

(c) Odinarily as a rule an arbitrator cannot clothe
hinself with power to decide the questions of his own
jurisdiction (and it will be for the Court to decide those
guestions) but there is nothing to prevent the parties from
investing him with power to decide those questions, as for
instance, by a collateral or separate agreenment which wll
be effective and operative; [471(

(d) If, however, the arbitration clause, so wdely
worded as to include wthinits scope questions of its
exi stence, validity and effect (scope). is contained in-the
underlying conmercial contract then deci ded cases have made
a distinction between questions as to the existence and or
validity of the agreement on the one hand and its effect
(scope) on the other and have held that in the case of
former those questions cannot be decided by the arbitrator,
as by sheer logic the arbitration clause nmust fall along
with underlying conmmercial contract whichis either non-
existent or illegal while in the case of the latter it wll
ordinarily be for the arbitrator to decide the effect or
scope of the arbitration agreement, i.e to decide the issue
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of arbitrability of the claimpreferred before him [471D F]
444

Governnment of G bralter v. Kenney and Anr. [1956] 3 Al
E. R 22; Heyman v. Darwins Ltd, [1942] AC 356; W/l esford v.
Wat son, [1873] L R 8 Ch. Appeals 473 quoted with approval.

Dhanr aj mal Gobi ndram v. Shanji Kalidas and Co., [1961]
3 SCR 1020; Khardah Company Ltd. v. Raynon and Co. (I ndia)
Private Limted, [1963] 3 SCR 183; Jawahar Lal Burnan v.
Union of India, [1962] 3 SCR 769; Waverly Jute MIls Co. v.
Raymon and Co. [1963] 3 SCR 209; Bal abux Agarwalla v. Sree
Luchm narain Manufacturing Co., |ILR [1948] 1 Cal. 265
referred to.

2.3 Al the three <clainms referred by GE C to the
Court of Arbitration of ' I.C.C. do "arise out of" and are
"related to" the commercial contract (in fact the first two
claims arise "under the contract") and squarely fall within
the widely worded arbitration clause being Art. XVi
contained in the conmrercial <contract. The third claimfor
conpensatory danmages is directly, closely and inextricably
connected with the terns and conditions of the contract the
paynments to be made thereunder and the breaches thereof and
since for adjudication thereof recourse to the contract
woul d be necessary it is a claim"arising out of" and in any
event "related to the contract". The Arbitration J ause
enbraces even the/question of its effect (scope) that is to
say it enbraces the issue of the arbitrability of the three
i ssues.

[ 488D E, 489A- B]

2.4 The contract does contain the obligation to pay
future interests on the unpaid purchase price from June 30,
1967 onwards till payment and the two clains of GEC for
Unpaid Regular Interest and Delinquent Interest have been
correctly preferred before the Court of Arbitration of |1CC
as arising not merely "out of" but "under the contract"”.

[ 478D E]
A conbined reading of the provisions in sub-clause a,
b,c, of clause 3 of Article-1Ll{ and XIV-B of the contract

(1 GE-9584) clearly shows that the promi ssory notes are not
the sole and exclusive repository of GEC s right to claim
and receive further interest on unpaid priceafter June 30,
1967 but that the contract itself provides for the
obligation to pay such interest after that date till
payment. [476C-D, E-QG

Admittedly, interest on the purchase price at -the
agreed rate wupto June 30, 1967 was capitalised and included
in the principal anount of each of ‘the instalnments
represented by the concerned prom ssory note as nentioned in
the schedul e of paynents given in Article Il11-A 1 3(b) of the
Contract. The form of the promssory note attached as
Exhibit "B to the contract as also the pronissory notes
that were actually executed clearly contain a recital that
Renusagar "promises to pay to GEC interest thereon (i.e. on
the capitalised principal) from June 30,1967 sem -annual |y
at the rate of 6.5 per annumon the last date of June &
Decenber in each year until paid. The recital in each of the
Prom ssory Note bas to be in terns of the provision in
Article I'l'l-A 3 (c¢c) of the comercial contract itself.
Further Article Xl V-B clearly shows that the parties to the
contract were contenplating to obtain fromthe Governnent of
India Income Tax exenption on the interest inconme which GEC
was going to receive from Renusagar under the contract and
the provision is that the "interest income" on which tax
exenption was bei ng
445
sought, is said to include capitalised interest and interest
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thereon that is to say interest on the anobunts of the
prom ssory notes (which included capitalised interest),
whi ch obviously neans further interest on outstanding
princi pal balance wunder the notes from June 30, 1967 til
payment .

[475F-H, 476A, 477A-F]

2.5 The contention that if Renusagar had failed to
execute prom ssory notes as required under the contract, GEC
woul d not have becone entitled to receive or claiminterest
after June 30, 1967 but woul d have had only a right to cal
upon Renusagar to execute such pro-notes and to claim
damages for failure to fulfil contractual obligations cannot
be accepted. The question is not what rights GEC woul d have
had on Renusagar’s failure to execute that pronissory notes
as required but the question is whit the contract provides
for. Sub-clause (c) of clause 3 of Article Il1-A provides
for not nerely the execution of promssory notes but that
the prom ssory notes would al so bear interest after June 30,
1967. Further the very fact that the failure of Renusagar to
execute prom ssory notes of course as required by the
contract would~ have conferred a right of GEC to call upon
Renusagar to execute ~such notes also shows that the
obligation to pay interest after June 30, 1967 till paynent
has been provided for by the contract. [476D H]

Conmi ssioner of Inconme Tax v. Ms. QOgale dass Wrks
Ltd, AIR (1954) SC 429=[1955] 1 SCR 185; H.P. CGupta v. Hra
Lal, [1970] 3 SCR 788; Bihari-D wan Singh v. Jaffe & Sons,
Al R 1922 Lahore 353; Dhiraj Lal v. Sir Jacob Behrens & Sons,
AR 1933 Allahabad 74; Ms. Vasavani Navji v. KPC Spi nners,
AR 1983 WMadras 31; Ghewarchand v. Spinnerei, Baillng Ltd.,
AR 1950 Calcutta 568; NOVA (Jersey) Knit  Ltd., .
Spi nnerei, [1977] 2 Al England Report 463; Nonro v. Bognor
Urban District Council, [1914-15] Reprint Al Engl and Report
523 referred to.

2.6 Neither the fact that the bank guarantee endorsed
on each prom ssory note is restricted only to the paynent of
principal and interest on the note as per its terns and does
not extend to or cover any residuary paynent obligation
contained in the contract, dehors the prom ssory note nor
the fact that GEC has filed a Suit No. 786 of 1982 agai nst
UCO Bank in the Calcutta H gh Court to recover the mllion
dollars for the interest as being due under the prom ssory

notes read with guarantee, lead to an inference that the
cause of action arose only out of pro-notes. Since the Bank
guarantee is in connection with and endorsed on the

promi ssory notes it would ordinarily refer to the obligation
arising there under and not to any obligation arising under
any other docunent and the question whether the contract
contains such obligation to pay future interest nust depend
upon its contents and not upon what is not to be found in
the bank guarantee. Again the suit against the UCO Bank is
necessarily to be on the pro-notes read with the guarantee,
the contract not being a docunent to which UCO Bank is a
party. [477F-H, 478A- B]

Simlarly, it is the substance of GEC s pleading
(notice of intention to arbitrate) that natters and not the
description of the clains. Though at one place in the Notice
of Intention to arbitrate the two clains are (in fact only

the first claimof 2.1 mllion U S dollars is) said to be
"on the prom ssory notes", yet at the commencenent of that
notice the subject matter thereof is

446

aptly stated as "Reg: Interest under the contract No. IQ -

9584 between GCEC and Renusagar" and the substance of the
entire pleading shows how the first two clains have arisen
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under the contract and how under the ternms thereof and in
the correspondence their anpbunts got adjusted and quantified
at certain figures and that reference the contract is not by
way of any antecedent or historical fact. Viewed from any
angle the two claims cannot be said to arise under the
Prom ssory Notes. [478B- E]

2.7 Wether a negotiable instrunment taken on account of
debt operates as absolute discharge of the debt or not is
always a question of intention of the parties to the
conmercial contract. Here, the pronissory notes, on the
terns of the Contract cannot be regarded as anounting to
payment in discharge of the obligation arising under the
Contract on the ground that since it is one of the nodes of
paynment indicated in the Contract the execution of the notes
should be held to be paynents by way of discharging the
obligation under the contract, because there is yet one node
of payment indicated the contract nanely the opening of a
Letter of  Credit and  the mere fact of the Letter of Credit
havi ng been opened by Renusagar in a bank in New york valid
for 18 nonths will have to  be regarded as actual paynent
which is hardly arguable. Further, a Bill or a pronissory
note can never go in the discharge of a debt unless it is a
part of a contract that it shall be so.[478F-H, 481E- F]

Conmi ssioner of Inconme Tax v. Kanmeshwar Singh of
Dar bhanga, AIR [1933] P.C. 108; Keshav MIlls Co. Ltd. v.
Conmi ssi oner of Income Tax, AIR [1950]° Bonbay 166, quoted
wi th approval .

Commi ssioner of \ Income Tax v. Ms. Ogale dass Wrks
Ltd., AIR[1954] SC 429=1955 (1) SCR 185; H.P. Gupta v. Hra
Lal [1970] 3 SCR 788 discussed and di sti ngui shed.

2.8 The terns of the contract, far fromshow ng that
these were paynments in discharge of the original obligation
clearly indicate that the parties had intended that these
were to operate as conditional payments. [481F-QJ

If Article 111 of the contract ~which deals wth the
topic of paynent of price for the sale of goods and services
is carefully analysed, the following factors energe very
clearly; (a) that the pro-notes area not expressed 'to be
paynments; in fact it isin terms stated that the '"tota

contract purchase price shall be paid by the purchaser in
l awful noney of the USA" (Article [I1I-A) and -promssory
notes are not "lawful noney of USA"; (b) that because the

Contract so provides even the pro-notes also recite that the
principal and interest there-under are "payable -in |awfu

noney of the USA;, (c) that Article Il11-A (3) which deals
with pro-notes provides for paynent of the remaining 90% of
the price "in accordance wth the following Schedule of
Payment s" and expressly states that "the obligation to make
such paynents is to be evidenced by four  series of
purchaser’s unconditional negotiabl e promi ssory notes" which
clearly shows that the pro-notes are not paynents but are
i ntended nmerely to be the evidence of the obligation to pay
the price; (d) that though stated to be "unconditional and
negoti abl e" (perhaps so between the drawer and subsequent
assigness in case of negotiation), as between the seller and
the purchaser these have been nade

447

subject to several <conditions such as-(i) the anobunts
thereof were payable only on the assunption that deliveries
of items of equipment were completed within 15 nonths of
Contract Effective Date and interest at the rate of 6.5% was
to beconme 6% on receipt of income Tax exenption (Art. 111-A
(3) (b) (ii) these were to lie in Escrow Agreenents to be
rel eased to the seller synchronizing with the stated
progress of supply of goods according to certain fornulate
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(Art. 111-D), (iii) these were to be replaced by fresh Notes
dependi ng on receipt of incone-tax exenption (Art. I11-A (3)
(f) or price nodification (Art. 1I11.D); (iv) each one

contains a default clause saying "upon default in the pronpt
and full paynent of the principal or of the interest on this
Note when due, all of the notes in each and every series,
together with interest to the date of paynent, shal

i medi ately become due and be payable at the option and
denmand of the holder thereof". [481G H, 482A-H]

These factors and circunstances and particularly the
fact that these notes were as between the seller and the
purchaser subject to several conditions |leading to variation
and adjustnment and replacenent and the default clause
contained in each, clearly indicate that these were not
intended to constitute independent or separate contracts by
thensel ves but that they were a part and parcel of one
i ntegrated transaction enbodied in the contract and that the
prom ssory notes” were and are nmeant to be governed at al
times by /various other ternms of the Contract and could be
nodi fi ed ‘and substituted under given conditions as set out
in the Contract. Therefore, a dispute of non-paynent of
i nterest on the instal nents-whether regular of delinquent-is
a dispute "relating to the Contract,” |In fact, both the
claims-2.1 mllion U S. dollars and U.S."$ 7, 84,151. 84-ari se
"under the contract" and have been preferred by GEC before
the Court of Arbitration of |I.C. C expressly on that basis
and not under the promi ssory notes. [483A. E

[ The Court in view of the above, adopted "Non-liquet"
on the subm ssion for the appellant based on the so-called
factors of unconditional nature and negotiability of the
prom ssory notes as destroying the arbitrability of the
claims thereunder and also the alternative ~submssion for
GEC that the two clainms would still fall within the w de
expressions occurring in the contract even on the assunption
that the prom ssory notes are severable fromthe Contract,
that the obligation arising thereunder is different fromthe
one under the Contract and that ‘these promi ssory notes are
in paynent of the obligation to pay the price under the
contract] [483E-(Q

2.9 As regards the third clai mof conpensatory danmages,
the mere fact that Renusagar is being saddled with this
liability as tort-feaser, a stake-holder and/ or a
constructive trustee, by itself will not justify a
conclusion that the same is not covered by the arbitration
cl ause because the question is not whether the claimlies in
tort but the question is whether even though it has lain in
tort it "arises out of" or is "related to" the Contract,
that is to say, whether it arises out of the ternms of the
Contract or is consequential upon any breach thereof. [483G
H, 484A]

The third claimis based on and is consequential upon
and by way of corollary to the non-paynment of the two
det ai ned ambunts by Renusagar to GEC in breach of the termns
of the contract. Therefore, before adjudicating upon this

claim the adj udicating authority will have first to
adj udi cate
448

upon the first two clainms preferred by GE. C. and only if it
is found that GEC is entitled to receive the first two
amount s whi ch ought to have been paid by the appellant under
the terms of the contract but which Renusagar had failed to
pay that this third claimcould, if at all be allowed to
GEC. In the real sense, therefore, this third claim is
directly, closely and inextricably connected with the termns
and conditions of the Contract, the payments to be made
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t hereunder and the breaches thereof and as such will have to
be regarded as a claim"arising out of" or "related to" the
contract. [484A-C

Wolf v. Collis Renoval Service, [1947] 2 All. E R
260; Astro Vencedor Conpania Naviera SA of Panama V.
Mabanaft G Mb. h, [1971] 2 All. E R 130] GCovt. of
G bralter v. Kenney & Anr. [1956] 3 All. E R 22 quoted
wi th approval .

Alliance Jute MIls Co. Ltd. v. Lal Chand Dharanchand
and Another, AIR 1978 Cal. 19, Union of India v. Salweeh
Ti mber Construction (India, & Os. [1969] 2 SCR 224. Ruby
CGeneral Insurance Co. Ltd. v. Peary Lal Kumar [1952] SCR
501, referred to

Monro . Bognor Urban District Council [1914-15]
Reprint All. R 523; Ghewarchand v. Shiva Jute Bailing Ltd,
AlR 1950 Cal. 568 di sti nguished.

The question as to whether a claimbased on tort is a
claimde hors the contract which contains the arbitration
clause or / is-directly or inextricably connected with the
contract ‘has to be decided on the facts of each case and the
| anguage used in the arbitrati on clause. [488G H

3.1 The contention t hat even assum ng t hat
arbitrability of thethree clains falls wthin the wide
ambit of the arbitration cl ause and that therefore
Renusagar’s suit is in respect of a matter agreed to be
referred to the arbitration within the neaning of section 3,
inlaw, that is, 'under the |aw of Forum (being the Indian
law, in the instant case) the issue of arbitrability of
claimcannot be finally determined by the arbitrators but
must rest wth the court and, therefore Renusagar’'s suit
cannot be stayed under section 3, cannot be accepted, in the
face of the scheme envisaged in the Foreign Awards Act.
[ 498C- D]

3.2 The schene that energes on a conbined reading of
sections 3 and 7 of the Foreign Awards Act 'clearly
contenpl ates that questions of existence, validity or effect
(scope) of the arbitration agreenent itself, in cases where
such agreenent itself, in cases where such agreenent w de
enough to include within its anmbit. such questions, nmay be
decided by the arbitrators initially but their determ nation
is subject to the decision of the court and such decision of
the court can be had either before the arbitration
proceedi ngs commence or during their pendency, if the matter
is decided in a section-3 petition or can be had under
section 7 after the award is nade and filed in the Court and
is sought to be enforced by a party thereto. Al that the
condition (3) of section 3 requires is that the |ega
proceedi ngs nmust be in respect of
449
a matter "agreed to be referred to the arbitration” and
there is no warrant to add further words nanely, "agreed to
be referred to the arbitration for final determnination.”
[ 500H, 501A; D

3.3 There is nothing in the general |aw of arbitration
either English or Indian which prevents the arbitrators or
on unpire fromdeciding questions of their own jurisdiction
provisionally or tentatively and to proceed to nmake their
awards on that basis, though their own jurisdiction would be
subject to the final determnation by the court and if the
court takes a contrary viewtheir award will not be given
effectto and this is exactly the schene of the Foreign
Awar ds Act. [502E-F]

Attorney General for Manitoba v. Kelly and Ors., [1922]
1 AC 268 at 275; Dalmia Dairy Industries Ltd v. Nationa
Bank of Pakistan [1978] 2 Lioyed LR 223 at page 292-293;
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Becker Auto Radio’'s case [1978] 585 Federal 2nd series page
39; R Prince and Co. v. Governor-GCeneral-in Council, AIR
1955 p. 240 at page 242; Municipal Board v. Eastern U P
Electricity Supply Co. Ltd. and Os. AIR 1958 see 506 at
page 510; M s. Jagan Nath Phool Chand v. Union of India and
Os AIR 1982 Delhi 93 at page 97 and 98; Vallabh Pitti v.
Nar si npdas, 65 Bonmbay L. R 20 held in applicable.

3.4. Further, the statenent that many nati ona
arbitration laws allow the arbitrator to give a provisiona
ruling on his conpetence in order not to delay the
arbitration and to alleviate dilatory tactics by obstructing
respondents is borne out in regard to the general |aw of
arbitration both English and |ndian-by several decisions.
Simlarly, there is no difference between English |aw and
Indian law on the point that an arbitration agreenment which
enpowers an arbitrator to decide the question of its
exi stence, validity or effect (scope) is neither invalid nor
voi d. [502G H, 504 A]

Dal ma Dairy Industries Ltd. v. National Bank of
Paki stan [1978] 2 Lloyed L.R- 223 at page 292, 293; Brown v.
Qesterreichischer Wal besitzer R Gibh [1954] 1 B P. §;
Lunada Exportadora and Os. v. Tamari and Sons and Os.
[1967] 2 Llyod' s Rep. 353; 364; Vallabh Pitti v. Narsingdas,
65 Bonbay. L.R 20; Pannallal Sagoremull v. Fatey Chand
Mural i dhar, [1951] ' 88 CLJ 34; Fertilizer Corporation of
India v. Chem cal Construction Corporation 75 Bonbay Law
Reporter 335 referred to.

3.5. However, ' in cases where the arbitration clause
contained in the underlying comrercial Contract is so wdely
worded as to include wthinits scope the questions cases
have nade a distinction between questions as to the its
exi stence or validity of the agreenment on the one hand and
its effect (scope) on the other and have held that in the
case of the forner those questions can not be decided by the
arbitrators, as by sheer logic the arbitration clause nust
fall along wth the underlying comrercial contract which is
either non-existent or illegal, while in the case of the
latter it wll ordinarily be for the arbitrators 'to decide
the effect (scope) of the arbitration agreenent, for the
reasons that (a) conceptually challenge to the existence of
validity of the arbitration agreement con-

450

t ai ned in an under | ayi ng conmer ci al contract is
fundanentally different froman inquiry into the scope and
effect of such agreement in as much as the forner goes to
the root of the arbitration agreement whereas the latter
presuppose that the arbitrati on agreement exists in fact and
inlaw and the inquiry is then undertaken as/ to its true
scope and effect; (b) whenever the question of arbitrators’
jurisdiction depended upon the scope and effect of the
agreement, courts have readily directed the parties to go
before the arbitrators. [504H, 505A-B; D F]

Heyman v. Darwin Ltd.[1942] AC 356; Jawahar Lal ' Burnan
v. Union of India [1962] 3 SCR 769; Water Supply Service
India (P) Ltd. v. The Union of India and Os., AIR 1971 SC
2083 at 2085; WIllesford v. Watson [1873] L.R 8 Ch. App.
473; referred to.

3.6 A stay of the suit either under section 3 of the
Foreign Awards Act or wunder section 34 of the Arbitration
Act, 1940 may have the effect of finally disposing of the
suit for all practical purpose. But that is no reason why
the relief of stay should be refused by the Court if the
concerned | egal provision requires the Court to do so. Here,
section 3 itself indicates that the proper stage at which
the Court has to be fully satisfied about these conditions
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is before granting the relief of stay in a section 3
petition and there is no question of the court getting
sati sfied about these conditions on any prima facie view or
a pro tanto finding thereon Parties have to put their entire
material before the Court on these issues (which ever may be
rai sed) and the Court has to record its finding thereon
after considering such naterial. [507D G

Though section 34 of the Arbitration Act, 1940 confers
a discretion upon the Court in the matter of granting stay
of |egal proceedi ngs where there is an arbitration
agreement, before granting the stay the court has to satisfy
itself that arbitration agreement exists factually and
legally and that the disputes between the parties are in
regard to the matters agreed to be referred to arbitration
(these aspects fall within ‘the phrase 'if satisfied that
there is no reason why the nmatter should not be referred,’
occurring therein). The Court wunder section 34 nmust finally
deci de these issues before granting stay. [507H, 508A- B]

VWhere on- an application made under section 34 of the
Arbitration Act for stay of a suit, an issue is raised as to
the fornmation, exi stence or ~validity of the contract
containing the arbitration clause, the Court is not bound to
refuse a stay but may in its discretion, on the application
for stay, decide the issue as to the existence or validity
of the arbitration agreenent even though it my involve
incidentally a decision as to the validity or existence of
the parent contract. If this is the position under section
34 of the Arbitration Act which confers discretionary power
upon the court, a fortiori the Court acting under section 3
of the Foreign Awards Act nust -~ deci de such issues at that
stage when the grant of stay is obligatory. [1975] 2 All.
E. R 549; Anderson Wight Ltd. v. Miran-and Co. [1955] 1 SCR
862; Khushiram v. Hantumal [1948] 53 CWN 505 at page 518
referred to. [510B-C]

In the instant case, the issue pertained to the
arbitrability of the three clainms under the Arbitration
clause in the contract and depended
451
upon the proper construction thereof in the light ‘of the
conduct of the parties an surrounding circunmstances and no
prejudi ce was caused to any of the parties as both
Renusagar’s application for injunction and GEC s stay
petition under section 3 were heard together and parties did
put before the court-Trial court, the Appeal court and even
Supreme Court-the entire material such as- each wanted to
rely upon and sought a decision on the concerned issue and
therefore, the prayer for injunction restraining arbitration
sought by Renusagar was rightly refused. The triable issue
raised in the suit having been found upon agai nst Renusagar
no question of bal ance of conveni ence survives. [510E-F]

(The Court directed that the decision of <issue of
arbitrability of three clains wll have to be regarded as
final, conclusive and binding and that issue would not arise
before the Court of arbitration of I.C.C. and even if it is
raised it would be purely academ c.) [510G H]
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ClVIL APPELLATE JURI SDICTION: Givil Appea
No. 2434-35 of 1984
Appeal s by Special leave fromthe Judgnent and Order
dated the 19th to 21st day of Cctober, 1983 of the Bonbay
Hi gh Court in Appeal Nos. 404 & 405 of 1983.
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A.P.Chinoy, E.B. Desai, N P. Bharucha, N R Khaitan, Ani
Kumar Sharma & Praveen Kumar for the appellants.

N. A. Pal khivala, K. S. Cooper, S.F. Dastur & Dr. Y.S
Chitale, S.S. Shroff, S.A  Shroff & Ms. P.S. Shroff for
Respondents in CA. No. 1488 of 1984.

K. S. Cooper, J.J. Bhatt, Amt Desai, S.A Shroff and
Ms. P.S. Shroff for the Respondent in CA. No. 1489 of 1984.

The Judgrment of the Court was delivered by

TULZAPURKAR, J. These two appeals raise the follow ng
two questions for our determ nation

1. VWhet her under sec. 3 of the Foreign Awards
(Recognition and Enforcenent) Act, 1961, having
regard

452
toits scope, a suit in the nature of a petition
under sec. 33 of the Arbitration Act, 1940 could
be stayed ? If, so whether the Ist Respondents
have nade out a case for staying the Appellants’
suit” No. 832 of 1982 7
2. Whet her the three clains referred by the |Ist
Respondents to the Court of Arbitration of the 2nd
Respondents are beyond t he scope of t he
Arbitration Cl ause being Article XVII contained in
the Contract dated August 24, 1964 or they are
"arising/out of or related to" the said Contract ?
The facts giving rise to the aforesaid two questions
may be stated. The Appellants, Renusagar - Power Conpany
Limted (for short '"Renusagar’) area conpany incorporated
under the Conpani es Act, 1956 having their Registered Ofice
at Renukoot, District Mrzapur in Utar Pradesh. The |Ist
Respondents, General Electric Conpany (for short "GE C ')
are a conpany incorporated under the laws of the State of
New York and carry on their business inter aliaat 570,
Lexi ngton Avenue, New York, U S.A The 2nd Respondents are
t he I nt ernational , Chanber of Conmmrer ce (Court of
Arbitration) (for short 'I.C.C.") ~having their registered
office in Paris, France.
By a Contract in witing dated August 24, 1964 (bearing
Ref. | CE 9584) GE. C. agreed. to sell to Renusagar
equi prent for a thermal electric generating plant” to be
erected at Renukoot on the terms and conditions set out
therein. The work to be perfornmed under  the contract
i ncluded the supply of equipnment, spare-parts and services
in accordance with the ’'Proposed Specification s dated
Novenber 12, 1963 and contained in GE C.'s letter ~dated
Cctober 14, 1963 together with the attached M nutes of the
Meeting of COctober 10, 1963. The total purchase price
called the ’'contract Base Price, for all the work was $
13, 195, 000 payable by Renusagar in |lawful currency of the
US A in the manner stipulated in the Contract. |t appears
that the parties intended that delivery of the equipnment and
spare-parts etc. would be conpleted within 15 nonths of the
Contract Effective Date (which was Decenber 31, 1964), i.e.
up to Mrch 30, 1966 and that the erection of the plant
woul d be conpleted within 16th to 30th Month (i.e. from
April 1, 1966 to June 30, 1967) and that the plant would
453
be fully operational by the end of 30th Mnth from the
Contract Effective Date. The parties therefore, agreed that
substantial payment of the purchase price by Renusagar
shoul d conmence when the plant becane operational, i.e. by
June 30, 1967; it was al so agreed that no interest would be
payabl e by Renusagar during the delivery period, that
interest shall be paid during the erection period (i.e. 16th
to 30th Month) and thereafter till payment but the interest
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during the erection period would be capitalised and added on
to the principal. Accordingly, Art. IIl of the Contract
stipulated that initially 10% of the total Contract Base
price (the anbunt comng to U.S. $ 1,319,500) should be paid
either in cash or by neans of a Letter of Credit within 30
days of the Contract Effective Date and that the bal ance of
90% of the purchase price plus interest at 6-1/2% per annum
froml1l6th to 30th Month aggregating to U. S. $ 12,776, 058,75
($ 11,875,500. for principal plus $ 900,558,75 being the
capitalised interest at the aforesaid rate for the aforesaid
peri od) should be paid in accordance wth the schedul e of
payments set out therein. The schedule for the payment of
the said balance of 90%of the purchase price provided for
paynment to be nade in sixteen six-nmonthly instalnments of
US $ 798,503.68 each, the first of such instal nents being
payabl e on 30-6-1967, the second on 31-12-1967, the third on
30-6-1968, the fourth on 31-12-1968 and so on with the | ast
instal ment falling due on 31-12-1974. The obligation to make
such paynment was to be evidenced by 4-series (A-B-C-D) of 16
uncondi ti'onal negotiable prom ssory notes to be executed by
Renusagar. It~ was further agreed that in case GE.C
received an exenption from the Governnent of India from
paynment of Income-Tax on .interest receivable by it from
Renusagar then the interest for that portion of the period
shall be computed 'at 6% instead of 6.5% per annum and t hat
the concerned prom ssory notes woul d be replaced or
substituted by fresh prom ssory notes for anpbunts reflecting
the adjustment in paynment of interest necessitated by the
grant of tax exenption. The Contract further provided under
Art. XIV-B that should G E.C.'s application for exenption be
deni ed Renusagar may - wi t hhol d the Indian ['ncone-t ax
applicable to any paynents of interest but-shall " furnish
GE Cwth tax receipts on all with held anpbunts paid to the
Government of India. Such provision was obviously nade with
a view to enable GE C to obtain corresponding credit for
the sum in their U S. Tax Assessment. The Contract also
required Renusagar to furnish (guarantee of the United
Conmer ci al Bank for payment of the full anount of pro-
454
m ssory notes: the formof the pronmissory notes and the Deed
of Guarantee were annexed to the Contract. Under Art. Xl X-A
it was provided that the rights and obligations of the
parties woul d be governed in all respects by the | aws of the
State of New York, U S. A The Contract contained  an
Arbitration Clause in Art. XVII the rel evant portion whereof
runs thus:
"Any di sagreement arising out or of related to this
contract which the parties are unable to resolve by
sincere negotiation shall be finally settled in
accordance wth the Arbitration Rul es of t he
I nternational Chanmber of Commerce. As provided in the
said Rules, each party shall appoint one Arbitrator.
and the Court of Arbitration of the Internationa
Chamber of Conmrer ce shal | appoi nt the third
Arbitrator....... Arbitration proceedi ngs shall - be
conducted at such tine and place as the Court of
Arbitration shall decide. Judgnment upon an award rmay be
entered in any court of conpetent jurisdiction."
Pursuant of the said Contract Renusagar made the
initial payment 10%of the Contract Base price and also
issued in all 64 promssory notes (16 in each of the four
series) all dated 31-12-1964 but with due dates of paynent
synchronizing with the dates indicated in the Schedul e of
paynments and forwarded the sane to the Escrow Agent under
the Escrow Arrangenent mentioned in Art.111-B whereunder the
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Notes were to be released to GE C in nunerical sequence
and in anounts determned by the Escrow Agents by applying
certain (rather conplicated) fornulae specified in sub-
clauses (a) to (e) of dause-B. Renusagar also furnished a
guar ant ee executed by the UCO Bank irrevocably guaranteei ng
to GE.C. and to any subsequent hol der in due course of the
Notes the full and pronpt paynent of the principal and
interest on the Notes. Subsequently by an agreenent recorded
in GE C's letter dt. June 11, 1965 and as approved by the
Central Covernment the said 1964-Contract (I1GE-9584) was
extended to include the supply of unfabricated structura
steel to Renusagar for _approximately U S. $ 300,000 on the
sanme conditions in regard to payment as contained in the
original 1964 Contract. It was agreed that Renusagar woul d
issue a fifth series (E-series) of 16 promissory notes
bearing interest at 6.5% per annum evidencing 90% of the
price of the structural steel; the instalnents under the 5th
series were payable on the sanme dates as the corres-
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pondi ng prom ssory notes of the earlier four series. It was
expressly clarified in the letter of June 11. 1965 that
except for the nodifications nade by it all other terns and
conditions of the Contract |1 GE 9584 shall apply; in other
words the Arbitration Clause of the 1964 Contract becane
applicable to the said supply of structural steel

During the inplenmentation of the Contract two events
occurred giving rise to GEC's ‘three clains against
Renusagar that are sought to be referred to arbitration of
I.C.Cnanely. (1) grant of tax-exenption by the Governnent
of India to GE C in respect of interest on purchase price
receivable by it from Renusagar and the revocation thereof
and (2) re-scheduling of dates of paynent of purchase price
agreed to by the parties but not approved by the Reserve
Bank and the Government of |ndia.

As regards the fornmer, it appears that by two orders
dated Septenber 3, 1965 and June 7, 1967 passed under s.
10(15) (iv) (c) of the Indian Income Tax Act 1961 the
CGovernment of India granted exenption to G E. C. from paynent
of Indian incone-tax on the interest receivable by i't from
Renusagar with the result that GE.C._ becanme entitled to
receive the interest on the unpaid purchase price at the
rate of 6% tax free instead at 6.5% subject to tax. However,
by its subsequent order dated Septenber 11, 1969, the
CGovernment of India purported to retrospectively cancel or
revoke the said tax exenption, whereupon ~in or about My
1970 Renusagar filed a wit petition (Cvil wit No. 179 of
1970) in the Del hi High Court challenging the said
cancel l ation or revocation of tax exenption and further
sought an injunction restraining the Governnent. of ~ India
frominplementing the said cancellation or revocation. On
May 18, 1970 Renusagar obtai ned an order fromthe Del hi High
Court that on its furnishing security for Rs. four |akhs the
cancel l ation or revocation of exenption shall be stayed and
the Government of India and its officers were restrained by
an interim injunction from enforcing or inplenenting the
i mpugned order dated Septenber 11, 1969; in other words on
furni shing security of Rs. four |akhs (which Renusagar did)
the tax exenption continued wth the result that there was
no necessity to deduct any amount frominterest payable to
GEC nor to deposit the sane as tax wth the Indian
Government. Even so, Renusagar by its letter dated June 30,
1970 informed GEC that it would continue to calculate
interest at 6.5% and nmake paynent to GEC after
wi t hhol di ng and keeping in reserve the tax liability out of
the amount due to it. The ampbunt so wi thheld cane
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456
to 73% of interest payable to GE C on the instal nents of
purchase price after 1970 and Renusagar only nmade paynent of
interest to the tune of 7% to GE C  Surprisingly, the
interest at 73% which represented the tax deducted at source
was not even made over by Renusagar to the Indian Gover nnment
which resulted in depriving GE C. of the benefit of getting
the corresponding credit in their U S Tax Assessnents.
Utimately the Delhi High Court by its judgnent and order
dated Novenber 17, 1980 allowed Renusagar’s wit petition
and quashed the inmpugned order dt. Sept. 11, 1969 revoking
the tax exenption. In the correspondence that ensued
Renusagar not nerely ‘acknowl edged that the anbunt so
withheld and credited to reserve was U S $ 24,12, 680.20
(calculated on the basis of 6.5% subject to tax) (vide
letter dt. 25.3.76 together with Statement attached) but
al so sought fromthe Conm ssioner of Income Tax a no-
obj ection certificateand fromthe Reserve Bank its approva
(vide 'Two Letters both dt.” 3-6-1981) for nmking the
remttance to G&EC of US $ 21,30,785.52 (calculated on
6%tax free basis to which G&E C 'becane entitled as a
result of Delhi High Court’s decision). It is this sum of
2.1 MIlion Dollars (U S) being the Unpaid Regular Interest,
wongly deducted and wongly withheld and kept wth
thensel ves by Renusagar from 1970 onwards which is the first
claimreferred by GE. C. to the arbitration of |I.C C

As regards the latter it nay be stated that on account
of the alleged delays in the shipment and erection schedul e
Renusagar requested G E. Cto grant defernent in the paynent
schedule and as a result of ~the negotiations that ensued,
Renusagar and GE. C., inter —alia, purported to anmend the
dates of paynment of the purchase price evidenced by the
prom ssory notes and certain decisions inthat be half were
recorded in a Menorandum dat ed Decenber 30, 1966 and letters
dated January 5, 1967, October 4, 1967 and October 9, 1967;
this purported re-scheduling of the dates of paynment of the
purchase price as arrived at by the aforesaid documents was
sought to be reflected by the parties in the said Contract
|. G E 9584 by executing a formal Amendnent dated Cctober 1
1968 thereto. This Amendnment expressly provided that al
other ternms and conditions of the original contract shal
remain in full force and effect. Renusagar executed fresh
prom ssory notes as per the Anendnent dt. Oct. 1, 1968 as
al so having regard to tax exenption granted as -above and
sent them to the Escrow Agents. The October 1968 Amendnent
was, however, subject to the approval of the Reserve Bank
and the Central CGovernment. It appears that in Decenber 1968
the parties once
457
again attenpted to re-schedul e the paynent of instalnents of
purchase price. |In July 1969 Renusagar sought the Centra
Governnment’s approval to the re-scheduling of the dates of
paynment as enbodi ed in Cctober 1968 Amendnent as al so.in the
Menor andum of the Meeting held in Decenber 1968 but - by
letters dated August 1, 1969 and August 4, 1969 the Centra
CGovernment declined to approve the re-scheduling of the
dates of paynment on the ground that it would result in
I arger out-flow of foreign exchange and advi sed Renusagar to
ef fect paynments as per the original schedule including
instal ments which had since fallen due. The result was that
the original schedule of paynment renmined operative and
there was delay on the part of the Renusagar to nake paynent
of certain instalnents on due dates. Such del ays occurred in
respect of four instalnents, namely, instalments No.l1
evi denced by prom ssory note No.1l was payable on 30.6.1967
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but was paid (in instalnments) by July 1970; instal ment No.2
evi denced by prom ssory note No.2 was payable on 31.12.1967
but the same was paid (in instalnments) by Decenber 1972;
instalment No.4 evidenced by promssory note No.4 was
payable on 31.12.68 but was paid (in instalments) by
December 1973; and instal nment No. 5 represented by
prom ssory note No. 5 was payable on 30.6.1969 but was, in
fact, paid (in instalnment) by February 1976. On account of
the delays in the payment of instal nents of purchase price
together with interest Renusagar becane liable to pay
delinquent interest to GE C |In the correspondence on the
subj ect Renusagar accepted the Iliability to pay such
del i nquent interest and nmde annual acknow edgenent s
thereof. In its telex nessage dated March 25, 1976 Renusagar
internms acknow edged its Lliability to pay such delinquent
interest ampunting to U S. $ .8,48,010 52 (calculated on the
basis of 6.5% subject to tax) to GE C., which liability if
calculated on 6% tax  free basis, to which GE C becane
entitled as a result of the Delhi H gh Court’s decision
comes to US. $ 7,84,151.84. This liability for Delinquent
Interest is the second claim referred by GEC to the
arbitration of 1.C C

The third claimfor Conpensatory Danages which G E. C
has made against Renusagar and which is sought to be
referred to arbitration arises out of 'non-paynment of the
aforesaid two clainms of Unpaid Regular Interest and
Del i nquent Interest for over 12 years,  the quantum being
cal cul ated by way of interest on those two amounts at the
market rate of 18% per annum ampunting to US $
4,160,534.88 up to 31 3.1982 (to be extended till date of
actual paynent). According to GE. C. for along period of 12
years Renu
458
sagar has illegally and wongfully retained these two funds
with itself and has enjoyed the use thereof for its own
private advantage has correspondingly totally deprived
GE C of their use for which Renusagar nust conpensate.
G E C. has also asserted that such conpensatory damages are
due to it from Renusagar because Renu sagar must ‘be regarded
as stake-holder or constructive trustee of those funds from
the various dates on which they becane due and payabl e but
Renusagar has nanaged to retain them wth itself on - one
pretext or the other and under the comon |aw jurisprudence
shared equally by Indian and Anerican |law, restitutionis
payabl e by a stake-holder to the party ultimately determ ned
to be rightful beneficiary and owner of the funds.

It may be stated that though in the correspondence
i ndi cat ed above Renusagar accepted its liability to pay the
Unpaid Regular Interest (2.1 mllion US. Dollars) and the
Delinquent Interest (U.S. $ 784, 151.84), by its letter
dated Septenmber 21, 1981 Renusagar put forward  certain
counter-clainms and in a statenent attached to that letter
enlisted about 6 or 7 matters giving rise to such counter-
clains against GE C By a notice of intention to arbitrate
dated March 1, 1982, G E. C called upon Renusagar to remt
the aforesaid three clains, failing which steps to refer the
di sputes to the Court of arbitration of I.C C in pursuance
of Art. XVIl of the Contract were threatened and this was
followed by a letter dated March 2, 1982 addressed to the
Secretariat, Court of Arbitration of 1.C C containing a
Request for Arbitration being undertaken by it seeking
reliefs as set out in the notice to Renusagar. After |.C. C
took cogni zance of the Request for Arbitration by GE C it
cal l ed upon Renusagar to noninate its Arbitrator, file its
reply and renit certain suns towards the administrative
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expenses and arbitration fees.

On June 11, 1982, Renusagar filed suit No. 832/1982 in
the Bombay High Court on its Oiginal Side against GE. C
and 1. C.C. seeking a declaration that the clains referred to
the arbitration of 1.C.C by GE C were beyond the scope
purview of the arbitration agreenent contained in Art. XViI
of Contract |.GE. 9584 dated August 24, 1964 and that
GEC was not entitled to refer the same to the
arbitration; a consequenti al prayer for i njunction
restraining GE.C. and I.C.C. fromproceeding further with
the reference was al so made and an injuction was al so sought
against 1.C.C. restraining it fromrequiring Renusagar to
nmake any deposit towards adm nistrative expenses and
arbitration fees. On the sone day on a notice
459
of Mdotion an ex-parte ad-interim relief in the aforesaid
terns was obtained by Renusagar. On August 11, 1982 G E.C
filed Arbitration Petition No. 96 of 1982 under s. 3 of the
Foreign Awards (Recognitation and Enforcenment) Act, 1961
seeking stay of suit No. 832 of 1982 and all proceedings
therein and a prayer for-vacating ‘the ad interimreliefs
obt ai ned by Renusagar was al so nmade.

Both the matters, GE.C s. stay petition under s. 3 and
Renusagar, Notice of Mtion for confirmation of ad interim
reliefs were heard together and disposed of by M. Justice
Pendse by a common judgnment and order dated April 19-20,
1983. On a consideration of the rival contentions that were
urged before himthe |earned Judge negatived Renusagar’s
contention that the Arbitration Cause in the original 1964
Contract could not be -availed of by GEC as a fresh
agreenment creating new-rights and liabilities had cone into
exi stence by reason of GCct. 1968 Anmendnent which " did not
provide for arbitration on two grounds nanmely that the Cct.
1968 Amendnent had kept alive all other ternms and conditions
of the 1964 Contract including Arbitration C ause and in any
case the Cct. 1968 Amendnent had fallen through for |ack of
Government’s approval ; he also took the view that though the
first two clainms sought to be referred to arbitration by
GEC were based on the promissory notes executed by
Renusagar the issuance of the prom ssory notes towards the
purchase price was provided under the Contract itself and
these were not by way of any independent or separate
contracts in discharge of the obligation to pay the purchase
price under the contract and since the Arbitration C ause

covered all disputes arising out of the Contract those
clains fell wthin the Arbitration Cause; —and as regards
the third claimfor conpensatory danmages he took the view
that the liability to pay the sane arose due to failure to

carry out the terns and conditions of the Contract in regard
to paynent of purchase price and that even assum ng that the
said claim was one in tort it was directly and inextricably
connected with the terns and conditions of the Contract and
certainly arose out of" the Contract or was " in relation
to" the Contract and therefore could be entertained by the
Arbitrators. As regards the prayer for stay of suit the
| earned Judge held that since all the ingredients of s. 3 of
the Foreign Awards (Recognition and Enforcenent) Act, 1961
had been satisfied it was obligatory upon the Court to stay
the suit and GEC was entitled to that relief. He
therefore, allowed the Arbitration Petition 96/1982, granted
the stay of suit and all the proceedings therein and
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vacated all the interim reliefs which were granted earlier
by the ad interim order. Renusagar preferred two appeals
being Cvil Appeal Nos. 404-405 of 1983. At the hearing of
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the appeals Counsel for Renusagar raised four contention

firsts, according to him an Arbitrator had no jurisdiction
to decide the limts of his own jurisdiction and since in
the case of international arbitration the jurisdiction of
the Arbitrator had to be decided according to the | aw of the
Forum where the question is raised in the instant case being
the Indian Law) the jurisdiction of the Arbitrator,
according to that law, had to be decided by the Court and
not by the Arbitral Tribunal; secondly, the dispute sought
to be referred related substantially to the claim for
interest and that claimhad to be (and was so stated in the
Notice of intention to arbitrate) founded on the prom ssory
notes which were independent contracts by thenselves and
therefore, the claimdid not arise out of the suit Contract
and hence could not be the subject of arbitration; thirdly
the claim for conpensatory interest was really a claimfor
damages arising out of tort and such a claimwas in any case
not covered by the suit Contract and fell outside the scope
of the! Arbitration Cause; and fourthly, in any event,

Renusagar had nade out a prinma facie case by raising serious
triable issues in the suit which should enable it to claim
an injuction restraining the arbitration proceedi ngs. Though
GEC had raised a contention that the question of the
Arbitrator’s jurisdiction had to be decided according to
Anerican Law counsel for GE. C. made a concession that for
the purposes of the appeals the Court should proceed on the
basi s t hat guestion was to be decided according to Indian
Law. Proceeding on that basis the court of Appeal negatived
all the contentions ‘and ultimately confirmed the tria

Judge’ s order whereby Renusagar’s suit was stayed and the ad
interimreliefs were vacated

In support of these appeals preferred against the
judgrment and order of the Court of appeal dated Cctober 19-
20-21, 1983 Counsel for Renusagar have basically raised two
contentions: (1) that under s:3 of  the Foreign Awards
(Recognition and Enforcenent) Act, 1961 (for short ’the
Foreign Awmards Act), having regard to its scope, a suit in
the nature of a petition under s.33 of the Arbitration Act
1940. cannot be stayed and that no case has been nade out by
G E C for staying Renusagar’s suit No. 832/1982 which is of
that nature and (2) that on nmerits the three clains referred
by GE C to the Court of Arbitration of |I.C.C are beyond
the scope/ purview of the Arbitra-
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tion Cause being Art. XVII contained in the Contract |I.GE.
9584 as these do not "arise out of" nor "relate to" the said
Contract.

By way of elaborating the first contention Counse
pointed out that suit No. 832/1982 filed by Renusagar is
nerely for a declaration that the three clains sought to be
referred to arbitration are beyond the scope and purvi ew of
the Arbitration C ause and no other relief on the merits of
those claims is sought, that such a suit is really.in the
nature of a petition wunder s.33 of the Arbitration Act,
1940, inasnmuch as it seeks to have the effect (scope) of the
arbitrati on agreenent determ ned, that such a suit can never
be stayed wunder s.3 of the Foreign Awards Act and that,
therefore, the petition under s.3 (which is really in the
nature of s.34 application under the Arbitration Act, 1940)
is totally msconceived and liable to be dism ssed; Counse
further subnmitted that the suit filed by Renusagar is not
"in respect of any matter agreed to be referred to
arbitration" as required by s.3 and, therefore, the stay
sought for by GE C  should be refused; Counsel further
urged that the Court acting under s.3 (like the Court acting
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under s.34 of the Arbitration Act) being a Court of limted
jurisdiction cannot determ ne the question of the existence,
validity or effect of the arbitration agreenment (which is
the only issue to be tried in Ranusagar’s suit) and it is
for the Court trying the suit to decide the question raised
inthe suit and, therefore, a stay, if granted under s.3,
would finally determne the suit or render it al nbost dead
for all practical purposes and, therefore, no relief on the
stay petition can be granted which wll have such effect;
Counsel finally submitted that the question raised in the
suit relating to the effect (scope) of the arbitration
agreement, which is the same as the question relating to the
exi stence thereof, is such as is incapable of being finally
determ ned by the Arbitrators and hence such a suit cannot
be stayed wunder s.3 of the Foreign Awards Act. According to
Counsel the aforesaid subnissions are founded on the well-
settled position in | awEnglish and Indian that questions or
i ssues which pertainto the existence, validity or effect
(scope) of an arbitration ~agreenment contained in the
underlying conmercial Contract are. matters which relate to
the jurisdiction of the Arbitrator-and are not within the
conpetence of the Arbitrator however wdely worded the
Arbitration agreement may be but these have to be deci ded by
the Court in an application under s.33 or.in a suit which is
of that nature as/ is'the case here. On the other hand
Counsel for G E.C. contended that the schenes of the Foreign
Awards Act and the Indian Arbitrati onAct 1940 are
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not identical, that there are various material differences
whi ch have a bearing on the issue whether  a suit seeking
determnation of the effect (scope) of an arbitration
agreenment can or cannot be stayed in a petition under s.3 of
the Foreign Awards Act and that the answer to the said
guestion will depend upon proper construction to be placed
on s.3 in the light of the schene of that Act; Counsel urged
that since all the ingredients of ~ s.3 have been satisfied
the stay of Renusagar’s sui t wil | be obl'i gatory.
Al ternatively, Counsel contended that the |I|egal position
both under English and Indian Law_ is not as has been
submi tted by Counsel for Renusagar; Counsel urged both under
English law and Indian lawit is well settled that it is
open to the parties to have an arbitration agreenent
i ncorporating words of the w dest anplitude so as to enbrace
even the questions of its existence, validity or effect
(scope) but according to himan enquiry into the scope and
effect of an arbitration agreenment and a challenge to the
exi stence or validity thereof are not the sanme but
fundanmentally different inasnuch as the first pre-supposes
that the arbitrati on agreenent exists in fact and in law and
the enquiry then is limted to the scope and effect thereof;
counsel further contended that whenever it is said that an
arbitrator cannot deci de the guestion of hi's own

jurisdiction all that is intended is that he ' cannot
determ ne-that too finally, the question of the existence
(factual) or validity (i.e. | egal existence) of the
arbitrati on agreenent if contained in the underlying
comercial Contract and this must be so, for, if the

exi stence or validity of the underlying comrercial Contract
is successfully challenged the arbitration clause which is
the part and parcel thereof nust perish wth it and

therefore the Arbitrator will have no jurisdiction to decide
the issue of the existence or validity of the agreenment; but
even here it is well settled that if the arbitration

agreement so wi dely worded is separate and i ndependent from
t he comer ci al Cont r act t he arbitrator will have
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jurisdiction to decide the questions about the existence or
validity of the commercial contract; but Counsel urged that
these principles have no application whatsoever to a case
where the issue relates to the scope and effect of the
arbitrati on agreenent contained in the underlying comrercia
contract and the arbitration agreenent is w de enough to
include such an issue, for, in such a case the Arbitrator
will have jurisdiction to decide that issue. This being the
well settled I|egal position Counsel urged that since in the
instant case the Arbitration Cause contained in the
underlying conmercial Contract 1GE 9584 is of the widest
anplitude it is the Court of Arbitration of [I.C C which
will have jurisdiction to
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adj udi cate not nerely three clainms of GE. C. on nerits but
al so the i ssue whether those clains fall wthin the
Arbitration d ause or- not. However, Counsel further
contended that the issue pertaining to the scope and effect
of the! arbitration agreenent, if raised in an application
under sec. 34 of the Arbitration Act the Court has to decide
it and the Court’'s decision thereof wll naturally be

bi nding on the Arbitrators even though the issue was within
the conpetence of the Arbitrators because of the w de
wording of the Arbitration O ause and that is why the Court
of Appeal has rightly  expressed the viewthat since it has
deci ded the i ssue whether the three clainms "arise out of" or
are "related to" the contract affirmatively it wll be
bi nding on the Court of Arbitration of I.C.C ‘and it will be
futile for that court of Arbitration to go into that
guesti on again.

By way of elaborating the second contention Counse
submitted that the under-lying commrercial Contract (1.GE.
9584) for supply and sale of goods and services contains no
obligation to pay any interest after June 30, 1967 (i.e.
after the 30th nmonth from the Contract Effective Date)
whet her at 6-1/2%or 6% but " that such obligation to pay
interest after June 30, 1967 is  only to be found in the
prom ssory notes and GE. C's first claim of 2.1 nillion
US. Dollars is essentially (approx. 80% for unpaid regular
interest due after June 30, 1967 and the second claimfor
US $ 78,151.84 is entirely for delinquent interest due
after June 30, 1967 and, therefore, substantially these two
clains preferred before the Arbitrators do not "arise out
of" the Contract nor are they "in relation" thereto but
arise under the prom ssory notes and hence fall outside the
scope of arbitration agreenent; according to counsel further
the promi ssory notes executed by Ranusagar were in conplete
di scharge of the obligation to pay price and interest
thereon wunder the Contract and these notes  constitute
i ndependent and separate contracts by thenselves and,
therefore, the liability arising thereunder cannot be
regarded as any arising out of the contract or in relation
thereto and what is nore these clains have been described by
GEC in their Notice of intention to arbitrate as arising
under the promssory notes; as regards the claim for
conpensatory danages, it being a liability arising in tort
for wongful retention of the first two funds and since it
was being enforced on the basis of Renusagar’s status as a
st akehol der or constructive trustee the same is clearly
outside the scope of the arbitration agreement. Such being
the precise nature of the three clains that have been
referred by GE. C to arbitration, counsel urged that since
the issue of arbitrability of these clains is being raised
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in Renusagar’s suit it is but proper that till the issue
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raised in the suit is finally decided by the Court the
arbitration proceedings should be injuncted. On the other
hand Counsel for GE.C vehenently disputed that the
Conmercial Contract (1 GE 9584) contains no obligation to pay
any interest on unpaid purchase after June 30, 1967 or that
such obligation to pay interest after that date is only to
be found in the prom ssory notes; he pointed out that such
obligation is to be found in the Contract itself and could
be readily inferred fromArt. II11(A)3(c) read with Art. Xl V-B
and as such the first two clains for Unpaid Regul ar |nterest
and Delinquent Interest due after June 30, 1967, preferred
before the arbitrators not nerely "arise out of" but really
arise "under" the Contract; further the third claim for
Conpensatory Danages which flows by way of corollary from
wrongful detention of the first two funds which ought to
have been paid under the Contract is so closely connected
with the contract that it is clearly "inrelationto it";

all the three clains thus fall ~ within the scope of the
Arbitration Clause.  Counsel seriously disputed that the
prom ssory notes ~executed by Renusagar were or are in
di scharge of the obligation to pay  the price and interest
thereon under the Contract or that these notes constitute
i ndependent and separate  contracts by thensel ves but
contended that these are a part of the Contract and the two
are so in severable and inextricably bound together that the
obligation under the Contract can never  be deened nor
intended to have been conpletely discharged by the nere
execution of the notes and in support of this contention
several aspects of  and circunstances enmerging from the
Contract were relied upon by him Counsel urged that rea

nature of the clains preferred before the Arbitrators and
not the nomenclature or description thereof by any party
woul d be relevant and decisive and in this behal f was quick
to point out that Renusagar, though it now contends that
such interest arises "under the prom ssory notes" has
described it as payable "under the contract” in para 4 of
its wit petition No. 179 of 1970 filed in Delhi H gh Court.

Al ternatively, Counsel contended that even assuming (a) that
the prom ssory notes are not . an in severable and
i nextricable part of the Contract, (b) that the obligation
arising under the notes is totally different fromthe one
arising under the Contract and (c) that the notes are in
di scharge of the obligation to make paynent wunder the
Contract (all of which are strongly denied), the three
clains would still be covered by the Arbitration C ause
which is of the w dest anplitude, for according to himit
woul d be erroneous to determ ne whether a claimarises out
of or inrelation to the Contract by |ooking at the
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cause of action on which the claimis based. That being the
position Counsel subnitted that the Court of Appeal was
justified in comng to the conclusion that no prina facie
case for injunction restraining arbitration proceedi ngs had
been nade out by Renusagar and it had therefore rightly
vacated the ad interim injunction and stay ed Renusagar’s
suit.

It will be convenient to deal with the second question
rai sed by counsel for the appellants in these appeals first,
nanely, whether on nerits the three clains referred by
GEC to the Court of Arbitration of 1.C. C. are beyond the
scope/ purview of the arbitration clause being Article XVII
contained in the Comrercial Contract |GE 9584 ? The answer
to this question nust depend upon (a) what disputes are
covered by the arbitration agreement and (b) what is the
real nature of these clains under the reference. Aspect (a)
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Qobvi ously depends upon the | anguage used in the arbitration
agreenent whose construction would be rel evant for deciding
both the questions (i) whether it enbraces even questions of
its existence, validity and effect (scope) (particularly the
| ast which bears on the arbitrability of the three clains)
and (ii) whether the three clains fall within its scope or
purview, in other words, is the |language of the arbitration
agreenment wide enough to cover either of the questions or
both. The arbitration clause in the Comercial Contract has
already been set out in extenso in the earlier part of the
j udgrment and the relevant words thereof are : "any
di sagreement arising out of or related to this contract”
shall be finally settled in accordance with the Arbitration
Rul es of the International Chanber of Comerce. It nmay be
stated that t hough t he rel evant rul es of I.C C
(particularly Rules 8.3 and 8.4) in terns conf er
jurisdiction upon the arbitrations to decide questions as to
the existence or wvalidity of ‘the arbitration agreenent
contained in the comrercial contract, Counsel for GE C
principally relied upon the |anguage used in the aforesaid
arbitration clause contained in the Contract itself for
contending that it was ~of wdest anplitude and woul d cover
both the questions (i) and (ii). According to him the
English Courts as well ~as this Court have held that the
words "under the contract" are w de but the words 'arising
out of" the contract are still wi der and the words "relating
to" or "inrelation to" "in respect of" or "in connection
with" or "concerning" the contract have the wdest possible
content. In view of the authorities to which we were
referred, we find considerable force in this contention of
Counsel for GE.C
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In Govt. of Gbralter v. Kenney & Anr(l), the
arbitration clause covered:

" any dispute or difference which shall arise
or occur between the parties hereto in relation to any
thing or
matter arising out of or under this agreenent..."

and Sellers, J. has observed at page 26 of the Report that
"the distinction between matters  "arising - out of" and
"under" the agreenent is referred to in nost of the speeches
in Heyman v. Darwins Ltd. and it is quite clear -that
"arising out of" is very nuch wder that "under" the
agreement .

In Heyman v. Darwins Ltd.(2) a contract for sole
selling agency contained an arbitration clause in the
foll owi ng ternmns:

"If any dispute shall arise between the parties hereto

in respect of this agreenent or any of the provisions

herein contained or anything arising hereout the sane
shall be referred for arbitration in accordance with

the provisions of the Arbitration Act, 1889."

Though the main point decided by the House of Lords .in the
case was that where the parties were one in asserting that
they had entered into a binding contract a subsequent
repudi ati on thereof by one of themdid not have the effect
of annulling the arbitration clause contained in the
contract, each one of the law Lords dealt with the aspect of
the wide |anguage that had been wused in the arbitration
cl ause (words being "in respect of") and the distinction
between matters "arising out of" and "under the agreenent”
has been put in the clearest terns by Lord Porter at page
399 of the Report thus :-

“I'n such a case (case of repudiation) the question of

damage has still to be determined and the question
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whet her there has been repudiation may be still in
i ssue. Are these disputes under the contract-l use the
word "under" advisedly since expressions such as

"arising out of" or "concerning" have a w der neaning ?

| think they are.”

Incidentally, while laying domm the ratio in the case as
i ndi cat ed
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above, Viscount Sinon L.C. also stated the law as to the
ci rcunst ances under which an arbitration clause in a
commer ci al contract woul d becone unenforceable thus : -

"I'f the dispute is whether the contract which contains

the clause has ever  been entered into at all, that

i ssue cannot go to arbitration under the clause, for

the party who denies that he has ever entered into the

contract is thereby denying that he has ever joined in
the submission. Simlarly, if one party to the all eged
contract is contending that it is void ab initio

(because for _exanple the making of such a contract is

illegal), the arbitration clause cannot operate, for on

this viewthe clause itself also is void."

I n Dhanraj mal Gobi ndramv. Shanji Kalidas & Co.(1) this
Court has clearly taken the view that all questions which
could be decided in an application filed under s. 20 of the
Arbitration Act, 1940 (and such questions involve dealing
with objections to the existence, validity or effect (i.e.
scope) of the agreement itself) would be enconpassed by a
cl ause which contains the words "arising out of" or "in
relation to" the contract. The relevant observations at pp
1040-41 of the Report run thus :

"W may dispose of  here a supplenentary argunent that

the dispute till now is about the |egal existence of

the agreement including the arbitration clause, and
that this is not a dispute -arising out of, or in
relation to a cotton transaction.  Reference was made to
certain observations in Heyman v. Darwins Ltd. In our
opi nion, the words of the Bye-law "arising out of or in
relation to contracts" are sufficiently wide to
conprehend matters, which can legitimtely arise under

s. 20. The argument is that, when a party questions the

very existence of a contract, no dispute can be said to

arise out of it. W think that this not correct, and
even if it were, the further words "in relation to" are
sufficiently wide to conprehend even such a case."

I n Khardah Conpany Ltd. v. Raynmon & Co. (lndia) Private
Ltd.(2) this Court, though ultimately it held that a dispute
as to the validity of the wunderlying commercial® contract
containing an arbitration
468
clause was not one which the arbitrators were conpetent to
decide and that when the contract was invalid every part of
it including the arbitration clause was also invalid, on
guestion of construction of the expressions wused in the
arbitration clause did hold that the expressions used were
wi de enough to cover a dispute as to the validity of the
contract. Act page 188 of the report Justice Venkatarama
Ai yer has observed thus:

"It cannot be disputed that the expressions "arising

out of" or "concerning" or "in connection with" or 'in

consequence of" in "relating to this contract"”
occurring in clause 14 are of sufficient anplitude to
take in a dispute as to the validity of the agreenent

dat ed Septenber 7, 1955".

As observed by Lord Porter in Heyman v. Darw ns Ltd.
(supra) although as a rule the arbitrator cannot clothe
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hinself with jurisdiction the question of his jurisdiction
nmust ultimately depend on the wording of the Arbitration
Clause. At page 392 of the Report the learned |l aw Lord has
observed thus:

"I think it essential to remenber that the question

whet her a given dispute comes within the provisions of

an arbitration clause or not prinmarily depends on the
terns of the clause itself. If two parties purport to
enter into a contract and a di spute arises whether they
have done so or not, or whether the alleged contract is
binding on them | see no reason why they shoul d not
submit that dispute to arbitration. Equally | see no
reason why, if at ‘the tine when they purport to make

the contract they foresee the possibility of such a

di spute ari sing, they should not provide in the

contract itself ~for the submission to arbitration of a

di spute whet her the contract ever bound them or

continues to do so. They mght, for instance, stipulate

that, if ~a dispute shoul d arise whether there had been
such fraud, ~msrepresentation or concealnment in the
negotiations between them as  to nmke an apparent
contract voidable, ~that di spute should be subnitted to
arbitration. It my require very clear |anguage to
effect this result, and it may be true to say that such

a contract is really collateral to the agreenent

supposed to have been nmade, but 1 do not see why it

shoul d not be done.™
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As an instance of a clause held to be wide enough to
include a determ nation of theanbit of the arbitrator’s
authority the learned law Lord cited the -decision in
Wllesford v. Witson(l). In that case a mning |ease
contained an agreenment to refer the disputes between the
| essors and lessees to arbitrators or their unpire and the
arbitration clause was very wdely worded so as to include
inter alia any dispute "touching these presents or any
clause or matter or the thing ‘herein contained or the
construction hereof", in other words a dispute between the
parties as to whether the instrunent, according to its true
construction did or did not warrant a particular thing to be
done thereunder, was referable to and within the scope and
authority of the arbitrators and at page 477 of the Report
Lord Sel borne, L.C observed (which observations have been
gquoted with the approval by Lord Porter in Heyman v. Darw ns
Ltd.) thus:

"It struck ne throughout that the endeavour ~of the

Appel l ants has been to require this Court-to do the

very thing which the arbitrators ought to do-that is to

say, to look into the whole mmtter, to construe the

instrument, and to decide whether the thing which is

conpl ai ned of its inside or outside of the agreement."
Finally, the Court of Appeal held that the Court woul d not
decide but would leave it to the arbitrators to decide
whet her the matter in dispute between the parties was wthin
the agreenent to refer and stayed the suit.

In Jawahar Lal Burman v. Union of India(l) while
dealing with the scheme of ss. 31, 32 and 33 and as al so the
scope of the s. 33 of the Arbitration Act 1940 this Court
has noted and recognised the distinction between the
exi stence or validity of the arbitration agreenent on the
one hand and its effect (scope on the other, though in
ss.31(2), 32 and 33 all the three clubbed or spoken of
together. At page 777 of the Report the Court has
specifically said that the effect of an arbitration
agreement is treated as distinct fromthe existence of the
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agreenment” and has further observed that "an application to
have the effect of an arbitration agreenent (determ ned) can
be made provided the existence of the agreenent is not in
dispute."” It is true that this distinction been has noted
for purposes of procedural aspects arising under the three
sections but the several

470

authorities discussed above. Particularly Heyman v. Darw ns
Ltd. and WlIllesford v. Watson (which has been digested and
annotated at two places in Russel on Arbitration at pp.91
and 171) have made the distinction substantively.

In Bal abux Agarwalla v. Sree Luchm narain Mg. Co. (1)

Das, J. has clearly envisaged the possibility of disputes as
to the existence, validity or effect of an arbitration
agreenment being properly referred to the arbitration of an
arbitrator by neans of a collateral or subsequent agreenent
between the parties and the learned Judge has pointed out
that there was nothing in the schenme of ss.31 or 33 of the
Arbitration Act, 1940 to indicate that such disputes can
never formthe subject nmatter of an arbitration agreenent or
nmust always be decided by the Court as opposed to an
arbitrator.

In Waverly Jute MIls  Co. v. Raynmon & Co.(2) at p.224

of the Report the followng statement of |aw appears:

"A dispute as to the validity of a contract could
be the subject-matter of an agreenent of arbitration in
the sane manner as a dispute relating-to a clai mnade
under the contract. But such an agreenent would be
effective and operative only “when it is separate from
and i ndependent - of the -contract which is inmpugned as
illegal. Wiere, however, it is a term of ‘the very
contract whose validity is in question, it has, as held
by us in Kharda Co. Ltd. case, no existence apart from
the i npugned contract and nust perish with it."

Four propositions energe very clearly from the

aut horities di scussed above:

1. VWhet her a given dispute inclusive of the
arbitrator’s jurisdiction conmes within 'the scope
or purview of an arbitration clause or not
primarily depends upon the terns of the clause
itself; it is a question of what the parties
intend to provide and what | anguage they enpl oy,
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2. Expressions such as ’'arising out of" or "in
respect of" or "in connection w¢th" or "in
relation to" or "in consequence of " or

"concerning" or "relating to" the contract are of
the widest anplitude and content and include even
guestions as to the existence, validity and effect
(scope) of the arbitration agreenent.

3. Odinarily as a rule an arbitrator cannot clothe
hinself with power to decide the questions of his
own jurisdiction (and it will be for the Court to

deci de those questions) but there is nothing to
prevent the parties frominvesting himwth power
to decide those questions, as for instance, by a
collateral or separate agreement which wll be
effective and operative.

4. If, however, the arbitration clause, so wdely
worded as to include within its scope questions of
its existence validity and effect (scope), is
contained in the underlying comercial contract
t hen deci ded cases have nade a distinction between
guestion as to the existence and or validity of
the agreement on the one hand and its effect
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(scope) on the other and have held that in the
case of forner those questions cannot be decided
by the arbitrator, as by sheer logic the
arbitration clause nust fall along with underlying
commercial contract which is either non-existent
or illegal while in the case of the latter it wll
ordinarily be for the arbitrator to decide the
effect or scope of the arbitration agreenent i.e.
to decide the issue of arbitrability of the clains
preferred before him
At this stage, however, we are concerned with only the
first three propositions nentioned above about which no
serious dispute was raised by Counsel for Renusagar. W are
consci ous that Counsel for Renusagar have strongly di sputed
the correctness of proposition No. 4 above, but we propose
to deal with their ~caveat against it together wth the
authorities relied upon by themin support thereof |ater. At
this stage it will suffice to observe that since the parties
to the underlying Comrercial Contract here have used the
expressions "arising out of" or "related to this contract”
in the arbitration clause  contained in the Contract, there
can be no doubt that the parties clearly intended to refer
the i ssue pertaining
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to the effect (scope) of the arbitration agreenment to the
Court of Arbitration of 1.C.C. in other words, the issue

about arbitrability of the three clains under reference has
been referred.

Turning to aspect (b) which is really the crux of the
matter on nerits, we shall have to ascertain the precise
nature of the three clainms in order to determ ne whether
they fall within the arbitration clause which uses
expressions of the w dest possible anplitude and content.
Whil e narrating the chronol ogical eventsin the earlier part
of our judgment we have indicated what these three clains
are and how they have arisen. The three clainms are: (a) 2.1
mllion US. dollars being the Unpaid Regular Interest, (b)
US $ 7,84,151.84 being the Delinquent Interest and (c) 4.1
mllion US. dollars being the Conpensatory Danmages. As
expl ained earlier the first claimrepresents the quantum of
73% of the regular interest which was wongly deducted and
wongly wi thheld and retai ned by Renusagar from 1970 onwar ds
all egedly for paynment of inconme-tax notwithstanding the
Del hi High Court’s judgnment in effect retrospectively
restoring the tax exenption granted in favour of G E. C; the
second claim represents interest clained by GEC on
account of the delay that occurred in the paynment of four
instal ments of purchase price together wth interest on
their due dates as per the original Schedule of Paynent,
while the third claim is by way of conpensation for
illegally and wongfully retaining and enjoying the use of
the first two funds by Renusagar and depriving G E. C. the
use thereof for 12 long years. Wereas Renusagar has
contended that none of these clains falls within the purview
of the arbitration clause GE. C has clainmed that all of
themdo within the wi de | anguage of that clause.

As regards the first two clainms Counsel for Renusagar
have pointed out that adnmittedly the first claim
substantially (approx. 80% and the second claimentirely
are for interest due after June 30, 1967 (i.e. after 30th
nonth from the Contract Effective Date) and according to
Counsel since the underlying Comercial Contract (IGE 9584)
for supply and sale of goods and services contains no
obligation to pay any interest after June 30 1967 and since
only the promssory notes provide for paynent of such
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interest after June 30, 1967, these two clains do not "arise
out of" the contract, nor are they "in relation thereto" but
arise under the prom ssory notes and hence fall outside the
scope of arbitration clause. Counsel further urged that the
prom ssory notes executed by Renusagar were in conplete
di scharge of obligation to pay price and interest
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thereon under the Contract and since these notes constitute
i ndependent and separate contracts by thenselves the
liability arising thereunder cannot be regarded as any
arising out of the Contract or in relation thereto and in
this behalf strong reliance was placed by Counsel on the
fact that in its Notice of intention to arbitrate G E. C. has
described these clains as —arising "under the promssory
not es". Counsel pointed out that Article Ill of the Contract
provides for payment of the total purchase price in three
nodes, the third node being by executing pronissory notes
and urged that since  the requisite promssory notes were
execut ed by Renusagar these notes nust be regarded as having
been executed in the conplete discharge and satisfaction of
the obligation under the Contract and that the sole
obligation which survives since after the execution of the
notes is the one which arises under the notes. In support of
this contention counsel relied upon two decisions of this
Court, nanely, (1) Ms. QOgale Gass Wrks Ltd. case where
the posting of cheques by a purchaser by way of renitting
the bills payable to the seller was held to anount to
paynment (that is, \in discharge of the obligation to pay the
price for goods purchased) and(2) HP. Gupta v. Hra La

where the posting of a dividend warrant (cheque) by a
conpany at Delhi for despatching it to a shareholder at his
regi stered address (which was Meerut) as per Art. 132 of the
Articles of Association was deenmed as  paynent to the
sharehol der in discharge of the conpany’s obligation and a
crimnal conplaint for the alleged failure to discharge the
obligation against the company properly lay in the Court of
Del hi Magistrate. Counsel also relied on two inportant
factors (a) unconditional nature and (b) negotiability of
the promissory notes-both requirenents of Art. 111 (3) (a)
of the Contract, as destroying the arbitrability ~of the
clains thereunder, the contention being that if parties
agreed that the balance price of 90%should be paid by
executing "unconditional negotiable prom ssory notes" the
parties could never intend to nmke the clains arising
thereunder arbitrable. In support of this contention Counse

strongly relied on certain observations of Lord Wlberforce
in NOVA (Jersey) Knit Ltd. v. Kamygarn Spinnerei to the
effect that if bills of exchange were to (contain an
arbitration clause they would not be valid bills, as also on
Byles on Bills of Exchange: 25th Edn. at p. 10 where the
above observation in that case has been di gested. “Reference
was al so made to Al bert Jan Van Den Berg's treatise New York
Conventi on of
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1958-Towards a UniformJudicial Interpretation’ wherein at
pp. 147-148 the |earned author has nade a reference to this
Nova (Jersey) case with his own conments on how the Court of
Appeal and the House of Lords have differed on the question
whet her there <can be said to be an arbitrable dispute in
regard to a bill of exchange, the former holding that there
was in the case a dispute as to the liability on the bills
of exchange, the dispute being whether or not the bills
should be paid having regard to the «cross-claim to be
decided in arbitration and the latter holding that there was
none as English law clearly did not allow reliance on
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unliquidated cross clains to set-off a claimon a bill of
exchange and on that basis the House of Lords by mpjority
held that the action on the bills of exchange shoul d not be
stayed. Reliance was al so placed on three decisions of Asian
Hi gh Courts in Bihari-Diwan Singh v. Jaffe & Sons Dhiraj La
v. Sir Jacob Behrans & Sons and Ms Vasanji Navj v. K P.C
Spinners in all of which nore of |ess the sane view has been
taken that when a suit on a negotiable instrunent issued in
paynment of price of goods sold under a contract and accepted
by the seller is brought the action should not be stayed
because of the arbitration clause contained in the origina
commercial contract; in the |last case the Madras Hi gh Court
has observed that even if the suit was traced to the
original contract and the plaint referred to antecedent
facts which gave arise  to the issue of the cheques by the
defendant in favour of the plaintiff the arbitration clause
could not come into play as the suit was on dishonored
cheques and there was no dispute as regards the quality of
the goods or quantum of the sale consideration. It s
obvi ous that this | ast part of Counsel’s subm ssion may hold
good only-if these two clainms are held to arise solely under
the promissory notes and that the notes are held to be in
conpl ete discharge of the obligation under the Comrercia
Contract and constitute-independent and separate contracts
by thensel ves but not otherw se.

As regards the third claimCounsel wurged a two-fold
contention. First, that the «claimobviously arises in tort
out of wongful retention of nonies under the first two
claims for long 12 years and Renusagar is being saddled with
this liability in its capacity as a tort-feaser, stake-
hol der or constructive trustee and hence i-s not
475
covered by the arbitration clause; and secondly that if the
first two clainms are not covered by the arbitration cl ause
this claim would also fall outside its purview It was
pointed out that it cannot be said to be any incidenta
claimfor interest because conpensation is clained at the
nmarket rate of 18 per cent. In support of this contention
Counsel relied wupon two decisions, nanely; (1) Mnro v.
Bognor Urban District Council where the Court of Appeal took
the view that where the action brought was for damages for
fraudul ent ms-representation and referred to matters wholly
out side the powers of the arbitrator with which he could not
possi bly deal, the defendants could not get the action
stayed because it could not be said that- the dispute was
upon or in relation to or in connection with the contract
and (2) GChewarchand v. Shiva Jute Bailing Ltd.  where the
Calcutta High Court has held that where the suit was wholly
based on tort, then that action was not to be considered to
be in relation to or in connection with a contract nerely
because it was shown that had there been ever no-contract
there would not have been any cause of action and what the
Court had to look into was what the substance of the plaint
was and not how the claimwas framned.

For the reasons which we shall presently indicate we
are unable to accept any of the above subm ssions urged by
Counsel for Renusagar. As regards the first two clains, in
the first place it is not possible to hold that the
Conmercial Contract does not contain any obligation to pay
interest on the unpaid purchase price after June 30, 1967 or
that the obligation to pay such interest after that date is
to be found only in the pronmissory notes. Adnmittedly,
interest on the purchase price at the agreed rate up to June
30, 1967 was capitalized and included in the principa
amount of each of the instalnents represented by the
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concerned promissory note as nentioned in the Schedul e of
Payments given in Art. [1l1-A 3 (b) of the Contract and the
guestion is whether the obligation to pay further interest
after that date till paynent is provided for only in the
prom ssory notes or also in the contract. Undoubtedly the
formof the prom ssory note attached as Exhibit "B to the
Contract as also the promssory notes that were actually
executed clearly contain a recital that Renusagar "Proni ses
to pay to GE.C. interest thereon (i.e. on the capitalized
principal) fromJune 30, 1967 sem -annually at the rate of 6
1/2 % per annum on the |ast day of June and
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Decenber in each year wuntil paid". But Counsel for GE C
has in our opinion rightly relied upon two provisions in the
Contract which clearly showthat the obligation to pay such

interest after June 30, 1967 till payment has been provided
for by the Contract.
Article I'l11<A 3 (c) (relevant portion) runs thus:

"The notes shall be prepared substantially in the
form shown in the attached ’'Exhibit B entitled
"Promi ssory Note' and shall bear interest, at the rate
of 6 1/2% per annum on the outstanding principa
bal ance, comrencing thirty(30 months after Contract
Effective Date............. "

It is no doubt true that the prom ssory notes executed by
Renusagar recited the obligation to pay future interest
after June 30, | 1967 till paynment  but - obviously the
prom ssory notes iincorporated such obligation therein
because of the aforesaid provisionin Art. 111-A 3 (c). The
af oresaid sub-clause in the Contract itself says that the
notes shall bear interest at the rate specified on the
out st andi ng principal balance after June 30, 1967; in other
words it is the Contract which provides for interest being
payabl e on the outstandi ng principal balance after June 30,
1967. Counsel for Renusagar, —however, argued that the
contract and aforesaid clause nmerely provide for the
execution of promssory notes which, it is provided shal

bear interest after June 30, 1967 and the argunent proceeded
further to say that if Renusagar had failed to executive
prom ssory notes as required (i.e. bearing -interest after
June 30, 1967) GE.C. would not have become entitled to
receive or claiminterest after June 30, 1967 but woul d have
had only a right to call upon Renusagar to execute such pro-
notes and or two claim damage for failure to fulfi

contractual obligations. It is inpossible to accept  this
argunent. The question is not what rights GE C would have
had on Renusagar’s failure to execute the pronissory notes
as required but the question is what the contract provides
for. It cannot be disputed that the aforesaid sub-clause in
the Contract provides for not nerely the execution of
prom ssory notes but that the promissory notes would al so
bear interest after June 30, 1967. Further the very fact
that the failure of Renusagar to execute prom ssory notes as
required,... of course as required by the Contract, would
have conferred a right on GE C. to call upon Renusagar to
execute such notes also shows that the obligation to pay

interest after June 30, 1967 till payment has been provided
for by the contract.
477

Article XIV-B, (which deals with the topic of taxes and
proposed exenption fromincone-tax to be obtained by GE C.)
(relevant portion) runs thus:

"Seller intends to apply to the Central Governnent
of India for exenption frominconme tax on the interest
income (including capitalized interest and interest
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thereon) received by seller on the principal amunts of

the promi ssory notes. Purchaser wll assist Seller in

expediting Seller’s application for exenption and will

furnish such information in support thereof as may be

required by Seller or the Central Covernment of
The above provision clearly shows that the parties to the
contract were contenplating to obtain fromthe Governnent of
India income tax exenption on the interest inconme which
GEC was going to receive from Renusagar under the
Contract and the clause indicates the things each party was
required to do in that connection but the inportant aspect
of the provision is that the interest incone’, on which tax
exenption was being sought, 1is said to include capitalized
interest and interest thereon that is to say interest on the
amounts of the promissory notes (which included capitalized
interest), which obviously means further interest on
out standi ng princi pal -~ bal ance under the notes from June 30,
1967 onwards till paynent. In our view these provisions
which are to be found in the contract clearly show that the
prom ssory notes are not ~sole and —exclusive repository of
GEC s right to claim and receive future interest on unpaid
price after June 30, 1967 but that the <contract itself
provides for the obligation to pay such interest after that
date till paynent.

Ref erence was nmmde to the fact that the Bank CGuarantee
endorsed on each promissory note isrestricted only to the
paynment of principal and interest - on the note as per its
terms and does not extend to or-cover any residuary paynent
obligation contained in the Contract, ~de hours the
prom ssory-note. But this is as it normally should be. Since
the bank guarantee is in connection with and endorsed on the
prom ssory note it would ordinarily refer to the obligations
arising thereunder and not to any obligation arising under
any other docunent and the question whether the Contract
contains such obligation to pay future interest nust depend
upon its contents and not upon ‘what is not to be found in
the bank guarantee. Simlarly, counsel for Renusagar al so
referred to the fact that GE C
478
has filed a suit (Suit no. 786/1982) agai nst the UCO Bank .in
the Calcutta Hi gh Court to recover 2.1 nmillion U S. Dollars
for the interest as being due under the prom ssory notes
read with the guarantee. But here again that fact is neither
here nor there, because the suit against the UCO Bank has to
be on the pronotes read with the guarantee, the Contract not
being a docunent to which UCO Bank is a party. But things
will have to be seen in different perspective when clains
are made by G E C  against Renusagar and in that behalf it
is the substance of GE C's pleading (Notice of Intention
to Arbitrate that will have to be |ooked into and not how
the clainms described therein. True, at one place in the
Notice of Intention to Arbitrate the tw clains are-(in
fact, only the first claimof 2.1 mllion U S. Dollars is)
said to be "on the prom ssory notes" but much cannot be nade
of that fact because at the conmencenent of that Notice the
subject-matter thereof is stated as: "Re: Interest payable
under the Contract No. |GE 9584 between GEC and Renusagar"
and the substance of the entire pleading, on carefu
scrutiny, shows how the first two clains have arisen under
the Contract and how under the terns thereof and in the
correspondence their anmpunts got adjusted and quantified at
certain figures and it is also clear that the reference to
the Contract 1is not way of any antecedent or historica
fact. It is, therefore, clear that the Contract contains the
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obligation to pay future interest from June 30, 1967 onwards
till paynent and that these two clains have been preferred
by GE.C. before the Court of Arbitration of 1.C C as
arising not nerely "out of" but under the Contract.

Secondly, the prom ssory notes, on the terms of the
Contract, cannot be regarded as anpbunting to payment in
di scharge of the obligation arising under the Contract. It
was submitted that since it is one of the nodes of paynent
indicated in the Contract the execution of the notes shoul d
be held to be paynents by way of discharging the obligation
under the Contract. The snap answer to this submission is
that since the Contract also indicates the opening of a
Letter of Credit as yet another node of paynent, the nere
fact of the Letter of Credit having been opened by Renusagar
ina Bank in New York City valid for 18 nmonths will have to
be regarded as actual paynent which is hardly arguabl e. But
the real answer to the submission is that it is always a
guestion of intention of the parties whether a negotiable
instrunment taken on account of ~a debt operates as an
absol ute ‘discharge of the debt or not. In Bhashyam & Adiga's
treatise on the Negotiable Instrunments Act (14th Edn.) the
| aw on
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this aspect has, in our view, been correctly sumarised at
page 774 thus:

"It is always /a question of intention of parties

whether a bill or a promissory note or a cheque taken

on account of ‘a debt, operates as an absolute di scharge
of the debt, or only as a conditional payment of it.

CGeneral |y speaking, a bill ~or note can never go in

di scharge of a debt unless it is a part of the contract

that it shall be so: for, a nere pronise to pay cannot

be regarded as an effective paynment....... This rule
may al so be based on the general principle of |aw that
one sinple executory contract ~does not ordinarily
extingui sh another, the presunption in such cases is

that the bill or promssory note is taken only as a

condi tional paynent."

I n Conmi ssioner of Incone-Tax v. Kaneshwar Singh of
Dar bhanga the Privy Council has enunciated the |ega
principle very clearly at page 115 of the Report thus:

"A debtor who gives his creditor a promssory note for

the sum he owes can in no sense be said to pay his

creditor; he nerely gives hima docunent or voucher of
debt possessing certain legal attributes. So far then

as this item of Rs. 17,34,596 (represented by a

prom ssory note given to the assessee by his- debtor) is

concerned the assessee did not receive paynent of any
taxabl e incone fromhis debtor or indeed any paynent at
all."

The aforesaid statenment of |aw enunciated “by  privy
Council has been quoted with approval by the Bonbay Hi gh
Court in Keshav MIls Co. Ltd. v. Conm ssioner of Income
Tax. It was a case where cheques and hundis were issued in
paynment of price for goods sold and delivered and the
guesti on was whether such cheques and hundis anbunted to
paynments resulting in unconditional di scharge of the
liability to pay the price, and the Division Bench speaking
through Chagla, C J. observed thus:-

"Now, | should have thought that ordinarily the paynent

of debt by a cheque never results in the discharge of

t he
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debt. The cheque nmerely represents an order by the

drawer of the cheque to his banker to pay the amount to
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the person named in the cheque, and till that paynent
is made the debt is not discharged. Therefore, the
sendi ng of the cheque, as | said before, ordinarily is

not an unconditional discharge of the liability. The
same would be the position with regard to the hundis.
But I can well inmagine a case where there may be an

arrangenent between a creditor and a debtor that the
recei pt of a cheque or a hundi by a creditor may result
in an unconditional discharge of the debt, and in the
event of the cheque or hundi not being honoured the
creditor would have no right to sue on the origina
cause of action but only on the cheque or the hundi

That would be a pure question of fact. The Privy

Council has taken the same view of the law as is to be

found in Conmi ssioner of Incone Tax v Kameshwar Singh."

(supra)

It may be stated here that-even in the two decisions of
this Court on which  Counsel for Renusagar have placed
reliance the aforesaid principle of law has been accepted
but all  ‘that has happened is that each case turned on its
own facts  and special circunstances on the basis of which
this Court held that the parties had intended to and agreed
to accept and treat the posting of the instruments (cheques
in one case and dividend warrant in the other) as actua
paynment in di scharge of the original  obligation. For
instance in Ogale d ass Wrks Ltd. case (supra) the question
that arose for determnation on this -aspect of the matter
was whether the assessee (seller) could be said to have
recei ved i ncone (sale proceeds) in British Indian within the
meani ng of sec.4(1l)(a) of the I'ndian |ncone-Tax Act, 1922
when the Governnent of —India (the purchaser of goods) had
sent the sale proceeds by neans of cheques drawn and posted
in Delhi but received by the assessee in Aundhan ' Indian
State ? The answer to the question depended upon whet her the
posting of cheques in Delhi anpbunted to paynent to the
assessee and the Court held that it did by relying upon four
or five special circunstances that obtained in the case
Apart from the fact that clause 15 of the Contract itself
provided for paynment of the sale proceeds by cheques, the
Court noticed (a) that in the bills submitted by himto the
CGovernment the assessee has expressly asked for paynment by
cheques, (b) that as per the normal course of business usage
parties intended that remttances should be by post, (c)
t hat
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the assessee had by neking a request in that behalf
constituted the post office his agent, (d) that accordingly
the Govt. had sent cheques in paynment of the bills by post,
(e) that the assessee had sent fornmal stanped receipts only
after the receipt of the cheques and not in advance al ong
with the bills submitted by himand (f) very inportantly the
drawer of the cheques was the Governnent of India and the
drawer was the Reserve Bank of India for whose solvency
there could be no apprehension at all in the mnd of the
assessee. It was in these circunstances that the Court cane
to the conclusion that the parties had intended to treat the
posting of cheques as paynent. In HP. Gupta v. Hrala
(supra) the question was whether the posting of a dividend
warrant cheque by the Conpany at Del hi (where its Registered
Ofice was situated) for dispatching it to the sharehol der
at his registered address (which was Meerut) anpbunted to
paynment to the shareholder in discharge of the Conpany’s
obligation to pay the declared dividend and this Court held
that it did in view of sec. 205 (5) of the Indian Conpanies
Act. 1956 and Art. 132 of the Articles of Association of the
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Conpany as both the said provisions entitled the Conpany to
pay the dividend either in cash or by posting a cheque or
warrant at the registered address of a shareholder. The
Court pointed out that Art.132, which constituted an
agreement between the Conpany and its sharehol der had the
effect that if the warrant (cheque) was sent by post at the
latter’'s registered address that wll be -equivalent to
paynment .

Bearing the aforesaid general principle in nind that a
bill or a promissory note can never go in the discharge of a
debt unless it is a part of a contract that it shall be so,
it wwll have to be seen whether the promi ssory notes
executed by Renusagar in this case were intended to operate
as paynments by way of absolute discharge of the obligation
under the Contract or ~only-.as conditional paynments. In our
view the terns of the Contract, far from show ng that these
were paynents in _-discharge of the original obligation,
clearly indicate that the parties had intended that these

were to operate as conditional paynments. If Art. 11l of the
Contract, which deals with the topic of Paynent of price for
the sale of goods and services, is carefully analysed the

following factors energe very clearly:
(a) that the pro-notes are not expressed to be
payments: in fact, it is in terns stated that the

"total contract base price 'shall be paid by
purchaser in | awful noney of the USA" (Art. 11I1-A)
and surely prom ssory notes-are not "lawful noney"
of USA:

482
(b) that because the Contract so provides. even the
pro-notes also recite that the principal and
i nterest thereunder are "payable .in |lawful noney
of the USA";

(c) that Art. 111-A (3) which deals with pro-notes
provides for payment of the remaining 90% of the price "in
accordance with the follow ng Schedule of Paynents" and
expressly states that "the obligation to nmake such paynents
is to be evidenced by four series of pur chaser’s
uncondi ti onal negotiable prom ssory notes", which clearly
shows that the pro-notes are not paynents but are intended
nerely to be the evidence of the obligation to pay the
price;

(d) that though stated to be "unconditional and
negoti abl e" (perhaps so between the drawer and subsequent
assignees in case of negotiation), as between the seller and
the purchaser these have been nmade subject to  severa
conditions such as-(1) the anpbunts thereof were payable only
on the assunption that deliveries of items of equipnment were
conpleted within 15 nonths of Contract Effective Date and
interest at the rate of 6 1/2%was to becone 6% on receipt
of incone-tax exenption (Art. I11-A(3) (b),

(ii) these were to lie in Escrow Arrangenent  to be
rel eased to the seller synchronizing with the stated
progress of supply of goods according to certain formulae
(Art. 111-D).

(iii) these were to be replaced by fresh Notes dependi ng
on receipt of incone-tax exemption (Art.111-A(3)(f) or price
nodi fication (Art.111-D) : (iv) each one-contains a default
cl ause saying "upon default in the pronpt and full paynent
the principal or of the interest on this Note when due, al
of the notes in each and every series, together wth
interest to the date of paynment, shall imediately becone
due and be payable and the option and demand of the hol der
t hereof . "

Having regard to the aforesaid factors that emerge from
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the various terns specified above it is very clear that the
execution of the promi ssory notes was not intended to nor
did it amount to paynent by way of discharging the
obligation under the contract but the notes were clearly
i ntended to operate as conditional paynents.

Thirdly the wvery factors and circunstances enunerated
above
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in connection with the pronissory notes and particulary, the
fact that these notes were as between the seller and the
purchaser subject to several conditions |eading to variation
and adjustnment and replacement and the default clause
contained in each, clearly indicate that these were not
intended to constitute or separate contracts by thensel ves
but that they were a part ‘and parcel of one integrated
transaction enbodied in the contract; in fact the aspects
mentioned in (d) above clearly show that the prom ssory
notes were and are neant to be governed at all tinmes by
various other ternms of the Contract and could be nodified
and substituted -under given  conditions as set out in the
Contract. - Hence it is i mpossi ble to accede to the
proposition that a dispute of nonpaynment of interest on the
instal ments whether regular or delinquent-is not a dispute
"relating to the Contract."” In fact, as stated earlier, both
the claims-2.1 mllion U S dollars and U S. $7, 84, 151. 84-
arise "under the Contract" and have been preferred by G E. C
before the Court of Arbitration of |.C.C. expressly on that
basis and not under \ the promi ssory notes. In view of this
conclusion of oursit is unnecessary to deal wth the
further subm ssion of Counsel for Renusagar based on the so-
called factors of unconditional nature and negotiability of
the promi ssory notes as destroying thearbitrability of the
claims thereunder as also the case law relied ‘upon in
support thereof. Simlarly this conclusion of ours also
makes it unnecessary for us to deal - with the alternative
subm ssi on made by counsel for GE C that these clains
would still fall within the wide expressions occurring in
the Contract even on the assunption that the pronissory
notes are severable from the Contract, that the obligation
arising thereunder is different from the one under the
Contract and that these notes are in paynent of the
obligation to pay the price under the Contract.

As regards the third claimof conpensatory danages it
is true that Renusagar is being saddled with this liability
as tort-feaser, a stake-hol der and/or- a _constructive
trustee, but, in our view that aspect by itself will not
justify a conclusion that the sanme is not covered by the
arbitration clause because the question is not| whether the
claimlies in tort but the question is whether even though
it has lainin tort it "arises out of" or is "related to"
the Contract, that is to say, whether it arises out of the
terns of the Contract or is consequential upon any breach
thereof. As explained earlier, this claimis based on and is
consequential upon and by way of corollary to the  non-
paynment of the two detained anbunts by Renusagar to G E.C.
in breach of the ternms of the Contract. In other words, it

is
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clear that bef ore adjudicating upon this claim the
adjudicating authority will have first necessarily to

adj udi cate upon first two clainms preferred by GE C and
only if it is found that GE C. is entitled to receive that
first two anobunts which ought to have been paid by Renusagar
under the ternms of the Contract but which Renusagar had
failed to pay that this third claimcould, if at all, be
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allowed to GEC In the real sense, therefore, this claim
is directly, closely and inextricably connected with the
terns and conditions of the Contract, the paynents to be
made thereunder and the breaches thereof and as such will
have to be regarded as a claim :‘arising out of" or
"related to" the Contract. As we shall point out presently
Court in one of its decisions has laid down the test for
determ ning the question in such cases and the test is
whet her recourse to the contract, by which both the parties
are bound, woul d be necessary for the purpose of deternining
whet her the claimin question was justified or otherw se and
this test, as indicated above, is clearly satisfied wth
regard to the third claimin the instant case.

W nmay, at this stage;, refer to a passage in Russel on
Arbitration and a few decided cases which fortify our
aforesaid conclusion.” In Russel on Arbitration (20th Edn.)
the follow ng statenent of |aw.occurs at page 90:

"Claims in tort may be sointimately connected with a
contract that a clause of ~appropriate w dth designed
primarily to nmake contractual disputes arbitrable wll
nevertheless render such clainms in tort arbitrable as well."

In Wolf v. Collis Renoval Service (1) the defendants
had contracted to renmove plaintiff’s furniture and effects
fromLondon to their store in Mrlowand there safely to
keep and take care /of them but, according to the plaintiff,
the defendants had, /in breach of the Contract, renoved the
goods to a different destination where sonme were |ost and
ot hers damaged. Alternatively the plaintiff claimed that the
goods were |ost and damaged owing to the negligence of the
defendants in wusing an- unsuitable place in which to store
them and guarding them inefficiently. The cl ause providing

for arbitration ran: "If the customer makes any clains upon
or counterclaim to any claimnade by the contractors" the
same shall be referred to the decision of the two

arbitrators. The question was whether the claimfor damages
was covered by this clause. The Court
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of Appeal held that even if the claimin negligence was a
claimin tort and not under the contract vyet there was a
sufficient close connection between that claim and the
transaction to bring the claim within the arbitration
clause. This authority clearly shows that —even though a
claimmy not directly arise under the contract which

contains an arbitration clause, if there was sufficient
cl ose connection between that claim and ~the -transaction
under the contract it wll be covered by the arbitration
cl ause.

In Astro Vencedor Conpania Naviera SA of Panama v.
Mabanaft G mb H(1l) the arbitration clause contained in a
Contract of charter-party ran: "any dispute arising during
the execution of this charterparty" shall be settled by two
arbitrators, one to be appointed by the Owers and the ot her
by the charterers. The relevant charterers ordered the
vessel to a Dutch port not nanmed in the bill of lading
whereby satisfactory bills of [lading were not available in
time and disputes arose as to unloading. By action of the
rel evant charterers the vessel was arrested and rel eased on
a bank guarantee. Later, under a charter quite unconnected
with the relevant charterers the vessel happened to be again
ina Dutch port and was arrested again as a result of
di sputes as to the satisfactory nature of the original bank
guarantee. The owners arbitrated a claim for danages in
respect of each of the two arrests of the vessel. The
charterers argued that these were clains in tort and outside
the arbitrator’s jurisdiction. The Court hel d t hat




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 43 of 61

arbitrator had jurisdiction (1) over the first arrest as it
was closely connected with the dispute under the contract,
and was indeed a direct consequence of a claimfor damage
under the contract, and (2) over the second arrest as it was
part and parcel of the original arrest.

The decision of Sellers, J. in Governnent of G bralter
v. Kenney and Another (supra) has already been referred by
us in the earlier part of our judgnent in the context of the
di stincti on nade between nmatters "arising out of" and "under
the agreenent” and the |earned Judge’'s view that the forner
expression is wder than the latter but that decisionis
relevant to the question which is now under consideration
In that case disputes arose concerning the first defendant’s
remuneration receivable fromthe plaintiff under a contract
for services and one of the clains put forward by the first
def endant was for a sumof nobney on a quantumnerit basis
for services rendered, it being alleged that the agreenent
had ceased to have any application to those services. The
di sputes were
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referred to the arbitration of second defendant under a
cl ause which was very w de and covered " any dispute or

di fference which shall arise or occur between the parties
hereto in relation‘to anything or matter arising out of or
under this agreenment". A question arose as to whether a
claim based on quantum nerit would fall wthin the
arbitration clause and Sellers, J. “held that it did
observating as under
"It is true that a quantum nerit 'is a quasi-

contract and arises, in a sense, on an inplied contract and
not on any express agreenent, but, in nmy view, in the
circunstances of this case (although it nay not be in al
cases) the quantumnerit is an incident which arises out of
the contract. It is not a renmedy for breach or arising on
frustration, but it is an incident, in ny view, which does
arise as a consequence of the contract or ‘arising out of’
it. One has only to look at the pleadings, at the points of
claim and to visualise what is involved in the arbitration
to see the close association between the witten contract
and the clai madvanced in this way on a quantum merit."

In Alliance Jute Mlls Co. Ltd. v. ~lLal Chand
Dhar anchand and Anot her (1) disputes between the parties to a
commercial contract were arbitrable under the bye-laws of
the East India Jute & Hessian Exchange Association and the
rel evant bye-law ran thus : "Al nmatters, questions,
di sputes, difference and/or clainms arising out of" and/or
concerning and/or in connection wth and/or in consequence
of or relating to this contract shall be referred to
arbitration.................... " Under t he comerci a
Contract Respondent No. 1 had sold, through a  broker
certain quantities of fibre to the appellant-m Il “and after
effecting delivery of the goods Respondent No. 1 had
submitted bills to the appellant-mll again through the
broker ; the appellant-mll, however, clained reduction in
price on account of shortage in weight and subnitted clains
in that respect. Since the price was not paid, Respondent
No. 1 referred the claim to the arbitration of Benga
Chanber of Commerce and I ndustry. The appellant-mil
i nforned the Chanber of Commerce and |Industry that it had
filed a suit upon the whole of the subject matter of the
reference and served a Notice under s. 35 of the Arbitration
Act. In suit so filed against Respondent No. 1 and the
br oker apart from
487
the decl arati on sought that the broker had no cl ai ns agai nst
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the appellant-m |l in respect of the Contract or in respect
of the bills submtted by the broker for the price of goods
sold and delivered the appellant-nill had also clainmed a
decree for Rs. 50,000 as damages for the alleged |Iibe

published by respondent No. 1 and the broker. In an
application for stay of the suit wunder s. 34 of the
Arbitration Act. 1940, one of the questions raised was
whet her the arbitration clause was w de enough to include
the claim for damages for the alleged libel. The H gh Court
held that the claimin damages for defamati on arose "out of"
and "in connection with" the non-paynent of the bills of
respondent No. 1 and in going into the question of tort the
Court would necessarily have to go into the terns and
conditions of the Contract relating to paynment and that the
claimin tort was directly and inextricably connected with
the ternms and conditions of the Contract and as such came
within the scope of the arbitration clause which was w de
enough to cover-the same. In this view of the matter Court
stayed the suit under s.34 of the Arbitration Act.

Lastly, we would refer to the decision of this Court in
Union of India v. Salween Tinber Construction (India)
Os.(1) where the Court has laid down the test for
determ ning the question whether the arbitrators would have
jurisdiction to adjudicate upon a claimmade by one of the
parties to a Contract, though not strictly arising "under"
it. In that case a dispute arose between the appellant
(Union of India) and the respondent regarding the supply of
ti mber made by the 'respondent under a contract between the
parties. One of the ‘items in dispute was a claim by the
respondent that there was an excess supply of ‘tinber to
cover up possible rejection, which shoul d have been returned
by the appellant with conpensation for deterioration, or
that paynent should be nmde for it as the market rate. The
appel | ant contended that the ternms of  contract did not
require the respondent to tender for inspection any quantity
in excess of the contracted quantity, that the claimwas in
detinue relating to an involuntary bailnment and’ not in
relation to anything done in the perfornance, inplenmentation
or execution of the contract and, therefore, it was not a
di spute arising out of the contractor in connection with the
contract. Arbitration Cause in the contract covered any
guestion or dispute arising under the contract or ‘in
connection with the Contract’. On the question whether the
arbitrators had jurisdiction to adjudicate upon that claim
this Court,
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relying upon its earlier decision in Ruby General |nsurance
Co. Ltd. v. Peary Lal Kumar(1l) held, that the test for
determ ning the question is whether recourse to the contract
by which both the parties are bound, was necessary for the
purpose of determ ning whether the claimof the respondent
was justified or otherwise and since it was necessary in the
case to have recourse to the terms of the contract for the
purpose of deciding the matter in dispute the matter was
within the scope of the arbitration clause and the
arbitrators had jurisdiction to decide it.

As stated earlier since this third claim for
conpensatory danmages is directly, closely and inextricably
connected with the terms and conditions of the Contract, the
payments to be made thereunder and the breaches thereof and
since for adjudication thereof recourse to the Contract
woul d be necessary it wll have to be held that it is a
claim"arising out of" and in any event "related to" the
Contract.

As regards the two decisions, Monro v. Bognhor Urban
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District Council (supra) and Ghewarchand Ranpuria v. Shiva
Jute Bailing Ltd. (supra) relied wupon by Counsel for
Renusagar we would like to point out that both are
di stingui shable and each turned on its own facts. |In the
fornmer case the contractor had filed a suit to recover
damages for the fraudul ent m srepresentation as also to have
the contract declared void on the ground that his consent
thereto had been obtained by fraudulent msrepresentation
and in effect the Court of Appeal held that the alleged
fraudul ent nisrepresentation was not a dispute "upon or in
relation to or in connection with the Contract and,
therefore, the suit was not liable to stayed nor was the
dispute liable to be referred to arbitration. In the latter
case the suit was based wholly on tort and tort al one and
the action conplained of was totally wunconnected with the
Contract; the High Court -actually recorded a finding that
the cause of action in the suit had no connection direct or
indirect with the Contract itself and the reference to the
Contract was only a link in the story to show how t he goods
cane to be in the possession of the defendants and the claim
was not based in any way on or related to the contract
itself. In the final analysis the question as to whether a
claimbased on tort is a claimde hors the contract which
contains the arbitration clause or is directly or
i nextricably connected” with the contract has to be decided
on the facts of each case and the |anguage used in the
arbitration clause
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Having regard to the aforesaid discussion we are
clearly of the view that all~ the three clains referred by
GEC to the Court of Arbitration of |1.C C do "arise out
of" and are "related to" the Commercial Contract (in fact
the first tw clains arise "under the Contract") and
squarely fall wthin the w dely worded arbitration clause
being Art. XVII contained in the Comrercial Contract. It is
also clear that the arbitration clause enbraces even the
gquestion of its effect (scope), that is to say, it enbraces
the issue of the arbitrability of the three clains.
Questions whether in law, nanely, the | aw of the Forum the

arbitrators will have jurisdiction and power to decide the
arbitrability of the claims or not and whet her Renusagar’s
suit is liable to be stayed or not will be considered by us

next but at this stage we are categorically negativing the
contentions of Counsel for Renusagar that on nerits the
three clains are beyond the scope or ~purview of the
arbitration clause or that the arbitration clause onits own
| anguage does not enbrace the issue of arbitrability of the
three clai ms.

We shall now deal wth the principal |egal contention
raised in support of these appeals by Counsel for Renusagar
that under s. 3 of the Foreign Awards Act, 1961, having
regard to its scope, a suit in the nature of a petition
under s. 33 of the Arbitration Act, 1940 can never be
stayed, that GE. C.'s Arbitration Petition (No. 96 of 1982)
in that behalf is totally m s-conceived and that no case has
been nade out for staying Renusagar’'s suit which is in the
nature of a petition under s. 33 of the Arbitration Act. In
this behal f subm ssions of Counsel may be anal ysed thus :

(a) That two decisions - one of the Calcutta High
Court in Balabux Agarwalla’ s case (supra) and the other of
this Court in Gaya Electric Supply Co's case(l), have
settled the | egal position under Arbitration Act 1940 that a
Court acting under s. 34 is a Court of limted jurisdiction
performing a limted function and that a petition under s.
33 (which raises issues regarding the existence, validity or
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effect of an arbitration agreenment) cannot be stayed by
invoking s. 34 of that Act, wunless, there be a fresh
arbitration agreenent to refer those very issues in regard
to the previous arbitration agreenent and, therefore, it
should sinmlarly be held that s. 3 of the Foreign Awards
Act, (which is simlar tos. 34 of the Arbitration Act)
cannot be
490

invoked to stay a suit which is in the nature of
as. 33 petition and Counsel pointed out that Renusagar’s
suit is precisely a suit of that nature, wherein the effect
(scope) of the arbitration cl ause contained in the
commercial contract only has been put in issue and no relief
on the nerits of these clains is sought.

(b) That Renusagar’s suit is not a suit "in respect of
any matter agreed to be referred to arbitration" as required
by s. 3 of the Foreign Awards Act and, therefore, the stay
sought by G E.C’ should be refused; in other words, Counse
urged that the phrase "in respect of ny matter agreed to be
referred ‘arbitration"” occurring in.s. 3 should be construed
to cover —only disputes or clains on nerits referred to the
arbitrators and not issues as to the existence, validity or
effect of the arbitration agreed, (particularly its scope
that is the arbitrability of the claims) and for placing
such narrow construction on the relevant phrase occurring in
s. 3 Counsel mainly 'relied on a decision of this Court in
Shiva Jute Baling Ltd. v. Hindley Co. (1) where this Court,
while construing s. 35 in the context of s. 33 and s. 34 of
the Arbitration Act, has on thefacts in the case held that
there could be no identity of ~the subject matter under
reference to the arbitrator —and the subject matter of a s.
33 petition, that is to say, the issues and prayers that
fromthe basis of an application under s. 33 could not be
subject-matter of the reference tothe arbitrators ; Counse
also relied wupon three nore decisions of this Court in
Khar dah Conpany’s case (supra), Waverly Jute MIIs’ | case
(supra) and Ms. RN Ganekar & Co’'s(2) case where,
according to Counsel, observations supporting the above view
have been nade.

(c) That even of the assunption that arbitrability of
the three clainms is factually covered by the w de | anguage
of the arbitration clause in question here and that the suit
is ‘in respect of a matter agreed to be referred to the
arbitration’, in law, that is to say, under the law of the
Forum (being the Indian Law in the instant case) theissue
of arbitrability of the clains raised in the suit cannot be
finally determined by the arbitrators but nust rest with the
491

Court and, therefore, Renusagar’s suit cannot be
stayed under s. 3 ; in this behalf Counsel urged that both
English Law as well as Indian Law is the same (the latter
being the | aw of Forum here) and does not allow questions of
arbitrators’ own jurisdiction to rest finally wth the
arbitrators and in support reliance was placed on a number
of decisions English, Anerican and Indian (particularly
decision in Attorney-General for Manitoba v. Kally &
Os.(1), Dalma Dairy(2) case, Backer Auto Radio(3) case,
Muni ci pal Board v. Eastern U.P. Electric Supply Co. Ltd &
Os(4), Ms. Jagan Nath Phool Chand v. Union of India &
Os.,(5 R Prince & Co. v. CGovernor General in Council(6),
Val  abh Pitti v. Narsingdas(7) as well as certain passages
in Russell on Arbitration 20th Edn. at pages 91-92 and 111-
112 and Albert Jan Van Dan Berg's Treatise on New York
Convention at pages 311-312.

(d) That a stay, if granted as sought by GE C, would
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render Renusagar’'s suit dead for all practical purposes,
and, therefore, no such relief should be granted which will
have the effect of finally determining the suit nerely on a
prima facie viewor a pro tanto finding on the issue of
arbitrability of the claims and in support reliance was
pl aced on Strauss & Co’s.(8) case.

We shall exam ne each one of these subm ssions put forward
to strengthen the main |l egal contention urged in the support
of these appeal s presently.

At the out set we would like to observe that the answer
to the question whether Renusagar’s suit whichis in the
nature of a petition wunder s. 33 of the Arbitration Act
could be stayed under s. 3 of the Foreign Awards Act nust
necessarily depend upon a correct construction of the said
s. 3 and it is obvious that the provisions of
492
that section wll have "to be ~construed by keeping in mnd
the objective sought to be achieved by that Act and its
schenme and not on the basis of simlar or anal ogous
provisions that are to be found in the Arbitration Act, 1940
or the manner—in which such simlar or anal ogous provisions
have been construed by our Courts. The Statement of bjects
and Reasons shows that the Act seeks to achieve speedy
settlenent of disputes arising from international trade
through arbitration. The Act is a successor to the
Arbitration (Protocol’ & Convention) Act, 1937. The earlier
Act was intended to effectuate the -purposes of GCeneva
Convention of 1927 ; it was, however, felt that the Geneva
Convention hanpered the speedy settlenment' of disputes
through arbitration and hence nolonger net the requirenments
of the international trade due to certain defects and,
therefore, in order to renedy, inter-alia, those defects, a
craft Convention was prepared by the International Chanber
of Comrerce, which was considered by the United ' Nations
Economi ¢ and Social Council ~in consultation wth the
CGovernnments of the various countries and nongovernnenta
organi sations and finally a new International Convention on
the Recognition and Enforcenent of Arbitral Awards was
adopted at New York on 10th June, 1958. The Convention was
duly ratified by the Governnment of India and was deposited
with the Secretary-Ceneral of the United Nations on 13th
July, 1960. The present Act was enacted, as its long title
indicates, to give effect to the said New York International
Convention on the Recognition and Enforcenent of  Foreign
Arbitral Awards to which India is a party. Article Il of the
Convention provides for recognition by Contracting States of
agreements, including arbitral clauses in witing, by which
the parties to the agreement undertake tol submt to
arbitration and or any differences which have  arisen or
which may arise between themin respect of defined |ega
rel ati onship, whether contractual or not, concerning a
subj ect-matter capable of settlenent by arbitration and s. 2

of the Act defines the expression "foreign awar d"
accordingly, i.e. closely follow ng the | anguage of Article
Il of the Convention. It is obvious that since the Act is

cal cul ated and designed to subserve t he cause of
facilitating international trade and pronotion thereof by
providing for speedy settlenent of disputes arising in such
trade through arbitration, any expression or phrase
occurring therein should receive, consisting with its
literal and grammatical sense, a liberal construction

Moreover, an examnation of the relevant provisions of this
Act and the Arbitration Act, 1940 will show that the schenes
of the two Acts are not identical and as will be pointed out
at the appropriate stage there are various differences which
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have a material bearing on the question under consideration
and as such
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decisions on simlar or analogous provisions contained in
the Arbitration Act may not help in deciding the issue
arising under the Foreign Awards Act because just as the
Arbitration Act, 1940 is a consolidating enactnent governing
all domestic awards the Foreign Awards Act constitutes a

conpl ete code by itself providing for all possible
contingencies in relation to Foreign awards nade pursuant to
agreements to which Article Il of the Convention applies.

Wth these prelimnary observations we now turn to the
guestion of proper construction of s. 3 of the Foreign
Awar ds Act.

Section 3 of the Foreign Awards Act, 1961 as anended by
Act 47 of 1973, (onmitting unnecessary words) reads as under

"3. Stay of proceedings in respect of matters to be
referred to arbitration.-Notwthstandi ng anything contained
in the Arbitration Act, 1940, or in the Code of Gvi
Procedure, 1908, if any party to an agreenment to which
Article Il of the Convention set forth in the Schedule
applies, conmences any legal proceedings in any court
agai nst any other party to the agreenent, in respect of any
matter agreed to he referred to arbitration in such
agreenment, any party to such |egal proceedi ngs may, at any
time after appearance and before filing a witten statenent
or taking any other ' step in the proceedings, apply to the
Court to stay the  proceedings and the Court, unless
satisfied that the agreement ~is null and void, inoperative
or incapable of being perfornmed or that there is not, in
fact, any dispute between the parties with regard to the
matter agreed to be referred, shall~ nake an order staying
the proceedings".

It may be stated that prior to its amendment by Act 47 of
1973 the words in the old section 3 were : "If any party to
a subm ssion made in pursuance of an agreenent" which were
construed by this Court in V/ O Tractoroexport, case as
prescribing a requirenent that there nust be  an ‘actua

reference nade to the arbitrators before any party to the
arbitration agreenent could invoke t he section and
Parliament immediately stepped in and anended the section by
substituting in their place the words : "if any party to an
agreenment" thereby facilitating t he st ay of | ega

proceedi ngs even before any actual reference is made and
conpel l'ing speedy settlenent of disputes through agreed
arbitration. On a plain reading of the section as it now
st ands
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two things becorme very clear. In the first place the section
opens a non-obstante clause giving overriding effect to the
provision contained therein and naking it prevail over
anything to the contrary contained in the Arbitration Act,
1940 or the Code of Civil Procedure, 1908. Secondly, unlike
s 34 of the Arbitration Act which confers a discretion upon
the Court, the section uses the nandatory expression "shall"
and nakes it obligatory wupon the Court to pass the order
staying the |legal proceedings comenced by a party to the
agreement if the conditions specified therein are fulfilled.
The conditions required to be fulfilled for invoking sec. 3
are :

(i) there nmust be an agreenent to which Article Il of
the Convention set forth in the Schedul e applies. (It is not
di sputed that this is so in the instant case) ;

(ii) a party to that agreenent must comence |ega
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proceedi ngs agai nst another party thereto. (It is again not
di sputed that Renusagar and GE.C. are the two parties to
the arbitration agreement and that Renusagar has conmenced
| egal proceedings against GE. C. by filing suit No. 832 of
1982 ;

(iii) the legal proceedings nust be "in respect of any
matter agreed to be referred to arbitration” in such
agreenment. (The question whether this conditionis fulfilled
here needs to be decided) ;

(iv) the application for stay nust be nade before
filing the witten statenent or taking any other step in the
| egal proceedings. (Admttedly this condition is fulfilled)

(v) the Court has to be satisfied that the agreenent
is valid, operative and capable of being performed ; this
relates to the satisfaction about the ‘existence and
validity’ of the arbitration agreement. (In the instant case
t hese questions do not arise) ;

(vi) 'the Court has to be satisfied that there are
di sputes between the parties with regard to the mtters
agreed to be referred; this relates to effect (scope) of the
arbitration agreenent touching the issue of arbitrability of

the clains. (It will have to be dealt with while considering
the satisfaction of ‘condition (iii) above).
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As stated above Counsel for Renusagar have wurged that
conditions (iii) and (vi) and not satisfied and hence stay
of Renusagar’s suit ought to be refused while according to
Counsel for GE C all the conditions including these two
have been fulfilled and it is obligatory upon the Court to
stay the suit.

Before dealing wth the question whether conditions
(iii) and (vi) are satisfied in this case or not we would
briefly indicate how the schenmes of the two Acts (Foreign
Awards Act and Arbitration Act) materially differ on severa
aspects having a bearing on the points at issue. An
exam nation of ss. 3, 4 and 7 of the Foreign Awards Act in
juxtaposition with ss. 32, 33 and 34 of the Arbitration Acts
brings out these differences. Under s. 32 of the Arbitration
Acts suits to challenge the existence or validity of an
arbitration agreenent or award as also suits to have the
effect (scope) of an arbitration agreenment —determ ned are
barred and such questions can be raised only by an
application under s. 33 of the Act whereas under the Foreign
Awards Act there is no provision sinlar or akin to ss. 32
and 33 (and that is why a suit of the nature filed by
Renusagar qua the arbitration agreement covered by the
Convention is maintainable) but by virtue of ss. 3 and 7 the
sanme purpose is served though by different . procedure.
Sections 3 and 7 read together disclose a schene that so far
as questions of existence, validity and effect (scope) of
the arbitration agreement are concerned, the determination
thereof by the arbitrators is also subject to the decision
of the Court and this decision of the Court can be had
either before the arbitrati on proceedi ngs comrence or during
their pendency, if the matter is decided by the Court in a
s. 3 petition, as in the present case, or can be had under
s. 7 after the award is filed in the Court and is sought to
be enforced under s. 6. True, section 4(2) declares that a
foreign award shall be treated as binding ‘for all purposes’
on persons as between whomit is nmade but that is subject
tos. 7 whereunder enforcibility thereof is nade dependent
upon satisfaction of certain conditions specified therein :
for exanple, wunder s. 7(1)(a)(iii) one of such conditions
for enforcibility is that the award should not deal wth
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guestions not referred nor should it contain decisions on
matters beyond the scope of the agreenent. In effect, s. 3
of the Foreign Awards Act so to say conbines in its own
anbit both ss. 33 and 34 of the Arbitration Act ; in other
wor ds, questions regarding the existence, validity or effect
(scope) of the arbitration agreement which can be decided
under s. 33 of the Arbitration Act are required to be
deci ded under s. 3 of the Foreign Awards Acts before a stay
of egal proceedings contenplated therein could be granted
and the
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right to have | egal proceedings stayed contained in s. 34 of
the Arbitration Act is alsoto be found in the same s. 3.
Further the Foreign Awards Act has al so taken cogni zance of
the possibility that there nmay not be s. 3 petition at al
the matter being directly proceeded before the arbitrators
and the possibility of the arbitrators giving a decision on
an issue not within their conpetence or jurisdiction and
such cases s. 7 contains a safe-guard which prevents any
such award ~frombeing nmade enforceable. Such being the
schene under the Foreign ~Awards Act we would reiterate our
view that decisions of ~our Courts on simlar or anal ogous
provi sions contained “in the Arbitration Act woul d not be of
any help to decide questions arising under the Foreign
Awards Act. For instance, the view taken by the Calcutta
Hi gh Court in Balabux Agrawalla’s case (supra) and by this
Court in Gaya Electric Supply Co.s case (supra) that a Court
acting under s. 34 '‘of the Arbitration Act is a Court of
[imted jurisdiction performng a limted function and that
a petition under s. 33 cannot be stayed by invoking s. 34 of
that Act will be of no avail whatever in face of the express
provi sions contained under s. 3 of the Foreign Awards Act
whi ch section, as indicated earlier, conbines within its own
anbit both sections 33 and 34 of the “Arbitration Act and
those questions have to be decided by the Court before
granting stay. Simlarly, the broad principle that an
arbitrator has no power to deternmne questions of his own
jurisdiction (which i ncl ude guesti ons regardi ng the
exi stence, validity and effect i.e. scope of the arbitration
agreenment) and that neither English Law nor Indian Law
allows these questions to rest with the arbitrator (for
whi ch Counsel for Renusagar have been contending and we
shall deal wth it later) would be hardly applicableto any
foreign award nmade under the Act. if the schene of the Act
emerging from a conmbined reading of ss. 3 and 7 clearly
shows that so far as the questions of existence, validity
and effect (scope) of the arbitration agreenment are
concerned, the determnation thereof by the arbitrators is
subject to the decision of the Court and that this decision
of the Court can be had under s. 7 even after the award is
made and filed in the Court but before it -is nmade
enforceable ; s. (7)(a)(i) and (iii) show that the award can
be challenged on these grounds which inplies that the
arbitrators have decided those questions while making their
awar d.

Turning now to the question whether in this case
conditions (iii) and (vi) indicated above are satisfied or
not we would like to observe that the two conditions are
inter-related and in substance bear upon the sanme aspects
and, therefore, <could be dealt wth together. The nmain
guestion is whether Renusagar’s suit can be said to be
"respect
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of any matter agreed to be referred to arbitration"™ ? On
this, Counsel for Renusagar put forward a two-pronged
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submission. Initially it was wurged that the arbitration
clause in the Contract does not include within its scope the
issue of arbitrability of the three clains and so the suit
isnot liable to be stayed but we have already negatived
this part of the subm ssion by holding that the |anguage of
the arbitration clause is w de enough to enbrace the issue
of the arbitrability of the clains. Now the submission is
that the phrase "in respect of any nmatter agreed to be
referred to the arbitration" occurring in s. 3 should be
construed as covering only the disputes or clainms on nerits
whi ch have been referred to the arbitrators and since
Renusagar’s suit merely raises the issue of arbitrability of
those clainms the suit cannot be said to be in respect of any
matter agreed to be referred to arbitration; in other words,
the submission is that the relevant phrase in s. 3 should be
given a narrow construction.. . In the first place there is
nothing in the section which warrants the placing of such
narrow construction on the rel evant phrase. Wat nmatters are
agreed to’ be referred to arbitration will depend upon what
| anguage is~ enployed by the parties to the arbitration
agreenent -and —as we have indicated earlier there is nothing
inlaw or equity which prevents the parties fromreferring
even the questions of ‘existence, validity or effects (scope)
of the arbitration agreenent itself to the arbitrators (in
fact. Lord Porter’s observations quoted earlier from Heymen
v. Darwins Ltd. and Das J's view in Balabux Agarwal a's case
show that the parties can do it.) Secondly, the schene of
ss. 3 and 7 of the Foreign Awards Act, as discussed earlier
clearly suggests that the rel evant phrase woul d include even
guestions of existence, validity and effect (scope) of the
arbitration agreenent. It is, therefore, not possible to
place a narrow construction on that phrase in 's. 3 as
suggested by Counsel for Renusagar. The -decision of this
Court in Shiva Jute Bailing Ltd.” case (supra) and the
supporting observations in three other decisions of  this
Court, nanely, Kharda Co’s case, Waverly Jute MIIs case and
Ms. RN Ganekar & Co’'s case (all supra) on which reliance
was placed by Counsel for Renusagar are of no avail for two
reasons - (i) they deal with a position arising under ss.
33, 34 and 35 of the Arbitration Act and the manner .in which
certain phrases occurring therein are construed woul d of fer
no guidance in construing the relevant phrase occurring in
s. 3 of the Foreign Anards Act which wll have to be
construed on its own | anguage and in the |ight of the schene
of the Foreign Awards Act and (ii) though the ratio in Shiva
Jute Bailing Ltd. case has been expressed rather broadly it
cannot be forgotten that in each one of the four cases the
guestion pertained to either the existence or the validity
of the arbitration
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agreenment and not the effect (scope) thereof, (i.e. not the
issue of the arbitrability of the clains) and, therefore,
the ratio in that case as also the supporting observations
made in the other three cases will have to be understood as
bei ng applicable to the actual issue that arose on the facts
of each on of them W therefore, conclude that both the
conditions (iii) and (vi) are satisfied in the instant case.
The next contention-and this has been, if one may so,
the crux of the entire subm ssion of Counsel for Renusagar
in the case-is that arbitrability of the three clains falls
within the wide anmbit of the arbitration clause and that
therefore Renusagar’'s suit is in respect of a matter agreed
to be referred to the arbitration within the neaning of sec.
3, in law that is to say under the |law of the Forum (being
the Indian law in the instant case) the issue of
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arbitrability of clainms cannot be finally determ ned by the
arbitrators but nust rest with the Court and therefore
Renusagar’s suit cannot be stayed under that section
According to Counsel both English law as well as Indian | aw
is the sane which does not allow questions of arbitrator’s
own jurisdiction to rest finally with the Arbitrators and in
support of this proposition Counsel relied wupon the
following authorities:

(a) Attorney-Ceneral for Mnitoba v. Kelly and Os,
(supra) where the Privy Council at page 276 of the Report
has observed thus : "Wenever there is a difference of
between the parties as to the authority conferred on an
unpire under an agreed submssion, the decision rests
ultimately with the Court —and not wth unmpire : Produce
Brokers Co. v. Oynpia Ol and Cake Co. It would be
i mpossible to allow an unpire to arrogate to hinself
jurisdiction over a question which, on the true construction
of the subm ssion, was not referred to him An unpire cannot
wi den the area of ~his jurisdiction by holding, contrary to
the fact, that the matter which he affects to decide is
wi thin the subm ssion of the parties."

(b) Dalma Dairy 1Industries Ltd. v. National Bank of
Paki stan (supra) where the enforcibility of the award made
by a sole arbitrator pursuant to an  arbitration clause
contained in the document of guarantee executed by the
Nati onal Bank of /Pakistan in favour of Dalma Dairy
Industries Ltd. was resisted by the Bank inter-alia on the
ground that the arbitrator was not ~entitled to decide the
guestion of his own jurisdictionwhen the validity of the
contract of guarantee
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itself was disputed, and the Court of Appeal at
pages 292-293 of the Report observed thus : "Wilst we
recogni se that in answering issue1(B) differently fromthe
| earned Judge we are rejecting this preference on this issue
M. Sikri’s evidence rather than that of M. Lall, we reach
our conclusion for the reasonthat we find nothing in the
| earned Judge’'s judgnent or in M. Sikri’'s evidence or in
the Indian authorities, which seens to us justify departure
fromthe 1logical conclusion that there is no difference in
principal between a contract containing an arbitration
clause admttedly concluded but void for initial illegality
and a contract containing such a clause admttedly concl uded
but where it is alleged that either the contract or the
arbitration clause or both have becone void because of
subsequent illegality. It seem to us to follow that even
where the arbitration clause is franed as widely as in the
present claim and bears the construction which we have
upheld in our answer to issue 1(A), Indian law w |1/  not
allow effect to be given to it so as to allow an arbitrator
appoi nted thereunder finally to det erm ne his own
jurisdiction."

(e) Becker Auto-Radio case (supra) where the ' United
States Court of Appeals (3rd Circuit) has expressed the view
that the question of arbitrability of a dispute is for the
Court to decide (para 7 at page 44 of the Report read with
f oot note 10).

(d) R Prince and Co. v. Governor-Ceneral in Counci
(supra) where followi ng the aforesaid Privy Council decision
the Punjab Hi gh Court at page 242 of the Report has observed
thus : "It is well established that an arbitrator or unpire
nust not go beyond the submission and although there is a
presunption in favour of the validity of the award and the
onus of proving that the arbitrator has exceeded his
jurisdiction rests on the person alleging it, if an award
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extends to matters not within the scope of the submission it
must be held to be void to the extent that it is in excess
of the subnmission. An Arbitrator cannot give hinself
jurisdiction by a wong decision as to the facts upon which
the limt of his jurisdiction depends and where there is a
di fference between the parties as to the authority of the
arbitrator under an agreed subm ssion the decision rests
500

with the Court and not wth the arbitrator."
Observations in simlar strain nmade by the Allahabad Hi gh
Court in Municipal Board v. Eastern U.P. Electricity Supply
Co. Ltd. and Os. (supra), by the Delhi Hi gh Court in Ms.
Jagan Nath Phool Chand v. Union of India & Ors. (supra) and
by the Bonbay High Court in Vallabh Pitti v. Narsingdas
(supra) were also relied upon.

(e) Russell on Arbitration (20th Edition) : At pages
91-92 the followi ng statenent of |aw occurs : "It can hardly
be with in the “arbitrator’s jurisdiction to decide whet her
or not| a‘condition  precedent to his jurisdiction has been
fulfilled. I't has indeed several tines been said bluntly
that an arbitrator has no power to decide his own
jurisdiction and in one case where rules of an institution
prepared to conduct arbitrations gave the arbitrator such

power, the court wll ignore this when asked to enforce the
award, and decide’ the question itself" : Dalma Dairy
Industry’s case. Again at page 112 the |earned author has
digested Dalma Dairy Industry’'s case thus : "Again sone of

the rules give the arbitrator power to deci de whether he has
jurisdiction in a particul ar dispute. But English court wll
never give effect to such rules and accordingly, if it is
sought to enforce in England an award given -after such a

decision by the arbitrator, the court wi'll not accept it but
will have to deternmine the question of ~jurisdiction for
itself."

In our viewthe aforesaid authorities relied on by
Counsel for Renusagar do not touch the real question which
we have to decide in the case. (The question is whether in
view of the wide arbitration clause whi ch enbraces questi ons
of existence, validity or effect (scope) of the agreenent
itself Renusagar’'s suit (which isin respect of ~a nmatter
agreed to be referred) should be stayed so as to-enable the
arbitrators to proceed with the reference —and nake their
award and that question is required to be considered in
regard to foreign awards to be nade under the Foreign Awards
Act and as such nust be considered in |ight-of the schene of
that Act and will necessarily be governed by the provisions
thereof. As explained earlier the scheme that enmerges on a
conbined reading of ss. 3 and 7 of the Foreign Awards Act
clearly contenplates that questions of existence, validity
or effect (scope) of the arbitration agreement itself, in
cases where such agreenent is w de enough to include within
its anbit such questions, may be decided by the arbitrators
initially but their deter-
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mnation is subject to the decision of the Court and such
deci sion of the Court can be had either before the
arbitration proceedings comence or during their pendency,
if the matter is decided in a section 3 petition or can be
had under sec. 7 after the award is nmane and filed in the
Court and is sought to be enforce by a party thereto. In the
face of such schenes envisaged by the Foreign Awards Act
whi ch governs this case it will be difficult to accept the
contention that the arbitrators will have no jurisdiction to
deci de questions regarding the existence, validity or effect
(scope) of the arbitration agreement. In fact the scheme
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nmakes for avoidance of dilatory tactics on the part of any
party to such agreenent by nerely raising a plea of |ack of
arbitrator’s conpetence-and a frivolous plea at that-and
enables the arbitrator to determine the plea one way or the
other and if negatived to proceed to make his award with the
further safeguard that the Court would be in a position to
entertain and decide the sane plea finally when the award is
sough to be enforced. Al that condition (iii) of sec. 3
requires is that the | egal proceedings nust be in respect of
a matter "agreed to be referred to the arbitration" and
there is no warrant to add further words nanely, "agreed to
be referred to the arbitration for final determnation".
Qoviously if the occasion to decide the question of
arbitrator’s jurisdiction arises at an earlier stage nanely
ina section-3 petition the Court has to decide it before
granting stay of the | egal proceedi ngs and such deci sion of
the Court on that question wll-be conclusive and binding on
the arbitrator and the question before himwll then becone
academ c. It s thus «clear that under the schene questions
of existence, validity of effect (scope) of the arbitration
agreement -itself, 1in cases where the arbitration clause
enbraces within its scope such questions, (unless decided by
the Court in a section-3 petition) could be initially
determ ned by the arbitrators, which would be subject to the
final decision of the Court. This position under the New
York Convention (to give effect to which the Foreign Awards
Act was passed) has been clarified by A bert Jan Van Den
Berg in his treatise of New York Convention at page 312-a
passage on which Counsel for Renusagar relied. This is what
| ear ned aut hor has stated:

"The Convention does not inply that the arbitrator may
give a final decision on his conpetence. Under alnost al
arbitration laws the arbitrator has ' no power to give such
final decision; as arbitration excludes the conpetence of
the courts, which is considered as a far-reaching effect,
the courts retain the last word in this matter. Many | aws,
however, allow the arbitrator ‘to give a provisional ruling
on his conpetence in order not to
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delay the arbitration and to alleviate dilatory tactics
by obstructive respondents. This principle that the court
has the last word on the arbitrator’s conpetence is  not
different for the New York Convention. If it were otherw se,
the Convention would have contained express provisions to
that effect in order to make clear that in deviates fromthe
prevailing principles of the national arbitration | aws."
Secondly, even the aforesaid authorities on which reliance
has been placed by Counsel for Renusagar (excepting perhaps
the Anerican decision in Becker Auto-Radio case nerely |ay
down that the decision on questions of arbitrator’s
jurisdiction (assumng no distinction is nade  between
guestions regarding the existence or wvalidity 'of the
agreement on the one hand and effect (scope) thereof on the
other) rests finally or ultimtely with the Court and not
with the Arbitrator or Unpire. [As regards the Anerican
decision in Becker Auto-Radio case it nay be stated, as
poi nted out by Counsel for GE C that the point was not
decided but the statement or observation was made on
concession of the parties; and as regards statenent of |aw
at pages 91-92 in Russell on Arbitration it rmust be pointed

out that the passage pressed into service by Counsel is
nerely a half portion of the statement of |aw but the fuller
statement of law, as we shall indicate later, gives a

different picture.] These authorities do not suggest that
the arbitrator or unpire may not deci de these questions even
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provisionally or tentatively, In other words, there is
nothing in the general |aw of arbitration either English or
I ndi an which prevents the arbitrators or an wunpire from
deci di ng questions of their own jurisdiction provisionally
or tentatively and to proceed to make their awards on that
basi s, though it is clear that their provisional or
tentative decision on questions of their own jurisdiction
woul d be subject to the final determ nation by the Court and
if the Court takes a contrary viewtheir award will not be
given effect to and in our viewthis is exactly the schene
of the Foreign Awards Act.

It may not be out of place to nention here that the
statenment of Albert Jan wvan den Berg that nany nationa
arbitration laws allow the arbitrator to give a provisiona
ruling on his conpetence in order not to delay the
arbitration and to alleviate dilatory tactics by obstructing
respondents is borne out in regard to the general |aw of
arbitration both™ English and Indian by several decisions.
The position under English | aw has been summarised in Russe
on Arbitration at pages 91-92 where a fuller statenent of
law (to which we had adverted earlier) appears thus:
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"It can hardly be within the arbitrator’s jurisdiction
to decide whether or not a condition precedent to his
jurisdiction has been fulfilled. It has indeed several tines
been said bluntly that an arbitrator has no power to decide
his own jurisdiction and in one case where rules of an
institution prepared to conduct arbitratiions gave the
arbitrator such power, the Court w1l ignore this when asked
to enforce the award, and decide the question itself.
However, an arbitrator is always entitled to enquire whether
or not he has jurisdiction. An unpire faced with a dispute
whet her or not there was a contract from which alone his
jurisdiction, if any, can arise can adopt one of a number of
courses. He can refuse to deal with the nmatter at all and
| eave the parties to go to <court, or he can consider the
matter and if he forns the viewthat the contract upon which
the claimant is relying and from which, if established,
alone his jurisdiction can arise.is in truth the contract,
he can proceed accordingly." (The first —part ~of the
statement is based on Dalma Dairy Industry s(1l) case
(supra) while the latter part is based on Brown v.
Qesterrei -chi scher Wal dbesitzer R Grbh and Per Roskill J:
i n Luanda Exportadora and Ors. v. Tanari & Sons & Ot hers;(2)

So far as Indian Lawis concerned the position is
clarified in Vallabh Pitti v. Narsingdas (supra)...a
deci sion on which Counsel for Renusagar relied where the
Bonbay High Court has held that the jurisdiction of. the
arbitrators to decide the question of existence of the
contract which contains an arbitration clause is not wholly
taken away by nmere denial of its existence; “that the
arbitrator may consider the question of jurisdiction, not to
give final and binding judgnment on that question but in
order to determ ne what course they should adopt; that they
may in a case hold that they have no jurisdiction and direct
the party who affirns the jurisdiction to obtain a decision
of the Court under the Arbitration Act but on the other hand
if they are satisfied that they have got jurisdiction they
may proceed with the arbitration and nmake their award; but a
decree in terms of such award may not be nade by the Court
if at the time when one is sought the Court decides question
of jurisdiction otherwise. The H gh Court pointed out that a
simlar view was taken by Bachawat, J. in Pannalla
Sagoremull v. Fatey Chand Miralidhar(3) and that after
deci di ng the
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guestion in issue he affirmed the award and passed a decree
in termns thereof. Similarly, it nmay be pointed out that
there is no difference between English law and | ndian | aw on
the point that an arbitration agreenent which enpowers an
arbitrator to decide the question of its existence, validity
or effect (scope) is neither invalid nor void. In Heyman v.
Darwins Ltd. Lord Wight's observations at p. 385 of the
Report clearly suggest that there can be a valid agreenent
to refer any dispute to arbitration including a dispute as
to whether the contract in which the arbitration clause is
contai ned was ever entered into at all, or whether if there
was, it had been avoided or ended. As regards Indian lawin
Fertilizer Corporation of India v. Chemcal Construction
Corporation(l) the Bonbay High Court has clarified this
position while dealing with ‘Rules 3 and 4 of Article 13 of
the Rules of Conciliation and Arbitration framed by the
I nternational Chanber of Conmrer ce under whi ch the
arbitrators were clothed with a power to decide, inter alia,
a question as to the existence and validity of the Contract.
Not only —has the H gh Court held that the conferral of such
power on the arbitrators does not render the Rules void but
has further gone on to holdthat if such a plea is raised by
way of a defence in-an application for stay of suit under s.
34 of the Arbitration Act it wll be for the Court to
consider the wvalidity of the arbitration agreenent itself
and if inthe opinion of the Court -the -contract which
contains the arbitration clause is valid no  question is
likely to arise before the arbitrators on that point and
even if such question were to arise the arbitrators will be
concluded by the decision of the Court. W nmy point out
that following this decision in Fertilizer  Corporation’s
case (supra) the Court of Appeal in DalmaDairy Industries’
case (supra) has held that the Rules of |.C C enabling the
Arbitral Tribunal to decide its own jurisdiction were not
void (vide page 290 of the Report) and it has further noted
wi t hout di sapproval the further (observations of the Bonbay
Hi gh Court that if the court once itself decides the
guestion that the arbitrators had jurisdiction then that
point would hardly be raised before the arbitrators and if
it were the arbitrators would be bound by the decision of
the Court on the point.

In view of the position which arises fromthe aforesaid
di scussion it is really wunnecessary for us to go into-and
deci de the question whether, in cases where the arbitration
cl ause contained in the underlying Commercial Contract is so
wi dely worded as to include
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within its scope the questions of its existence, validity or
ef fect (scope), the decided cases have nmde a distinction
bet ween questions as to the existence or validity of the
agreenment on the one hand and its effect (scope) on the
other and have held that in the case of the fornmer those
guestions cannot be decided by the arbitrators, as by sheer

logic the arbitration clause nust fall along wth the
underlying Conmercial Contract which is either non-existent
or illegal, while in the case of the latter it wll

ordinarily be for the arbitrators to decide the effect
(scope) of the arbitration agreenent as is contended for by
Counsel for GE C, because both under the scheme of the
Foreign Amards Act as well as under the general |aw of
arbitration obtaining in England and in India, the decision
of the arbitrator on the question of his own jurisdiction
will have to be regarded as provisional or tentative,
subject to final determination of that question by the
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Court. However, on a consideration of the rival authorities
that have been cited at the Bar bay Counsel on either side
we are inclined to accept the contention of Counsel for
GEC for the following reasons: (a) that conceptually a
challenge to the existence or validity of the arbitration
agreement contained in an underlying Comercial Contract is
fundanentally different froman inquiry into the scope and
effect of such agreement in as much as the forner goes to
the root of the arbitration agreement whereas the latter
pre-supposes that the arbitration agreenent exists in fact
and in law and the inquiry is then undertaken as to its true
scope and effect; (b) that indisputably, decided cases have
made this distinction between the two concepts, e.g. in
Jawahar Lal Barman’s case (supra) this Court has noted this
distinction for the purposes of procedural aspects arising
under ss. 31(2), 32 and 33 of the Arbitration Act, 1940, but
the English cases particularly Heyman v. Darwins Ltd.
(supra) and WIllesford v. Watson (supra) have nmade that
di stinction substantively; (c) that certain observations
nmade by this Court in para 6 of its judgnment in Water Supply
Service India - (P) Ltd. v. The Union of India and O hers(1)
on which Counsel for Renusagar have relied in support of
their contention that existence of an arbitration agreenent
is the sane as the effect (scope) thereof, do not, in our
view, have the effect of equating the question of the scope
of the arbitration ~agreement with the question of its
exi stence; in that case the application nmade under s. 5 of
the Arbitration Act to revoke the arbitration was obviously
m s-concei ved i nasnmuch as the ground on which the revocation
was sought was that the disputes sought to be referred to
arbitration were not within the purviewof the arbitration
cl ause and
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it was in that context that the observations were made in
para 6 of the judgment to say that ~such a dispute was as
regards the existence of the arbitration agreenent; in fact,
the ratio of the decision was that the controversy raised in
the case fell within the scope of s. 33 of the Arbitration
Act and not s. 5; in any case, in our view, the incidenta
observation in para 6 of the judgment in that case on which
Counsel for Renusagar have relied cannot outweigh the
di stinction which has been noticed by this Court in-its
wel | -consi dered judgnent in Jawahar Lal Barman's case
(supra); (d) that an analysis of several decisions cited at
the Bar, we venture to suggest, shows that alnost all the
deci sion which articulate the principle broadly by saying
that an arbitrator has no power to decide questions of his
own jurisdiction are cases in which the question of either
the existence or the wvalidity of the arbitration agreenent
was invol ved, whereas whenever the question of arbitrator’s
jurisdiction depended upon the scope or effect- of the
arbitration agreenent Courts appear to have readily directed
the parties to go before the arbitrators; and (e) in any

event the decision of the Court of Appeal in Chancery in
Wllesford wv. Wat son (supra)-which decision has been
annotated and digested in Russell on Arbitration (20th

Edn.)-is a clear authority for the proposition that where
the arbitration clause was very widely worded so as to
include wthin its scope any dispute "touching the
construction of" the contract whi ch cont ai ned the
arbitration clause, the Court would not decide but would
leave it to the arbitrator to decide the question whether
the matter in dispute between the parties fell within the
arbitration agreenent. |In fact, the Court of Appeal in that
case repelled every endeavour on the part of the appellants
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to require the Court to do the very thing which lay within
the conpetence of the arbitrators-that is to say, to | ook
into the whole matter, to construe the instrunent and to
deci de whet her the thing conplained of was inside or outside
the agreement, and directed the parties to go to arbitration
by staying the suit. It would be debatabl e whether in such a
case where the Court has expressly declined to decide the
di spute involved between the parties and has directed the
parties to go to arbitration, the arbitrator’s decision on
the question of his jurisdiction would again be subject to
Court’s decision. Wuld it not be a case simlar to the case
falling within the principle of a specific question of |aw
bei ng expressly referred to an arbitrator whose decision
thereon finally binds the parties: But as stated at the out
set, the aforesaid question . on which we have expressed our
view, does not arise for decision in this case.

It was next contended by Counsel for Renusagar that a
stay, if
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granted as ~sought by GE C-in apetition under s. 3, it
woul d render Renusagar’s suit dead for all practical purpose
and there wll be nothing left to be decided in the suit
ei t her because the  suit is stayed indefinitely or
alternatively because the decision on the issue would
operate as red judicata in the suit, and, therefore, no

relief of stay should be granted which will have such effect
nerely on a prina facie viewor a pro-tanto finding on the
issue of arbitrability of the clains, in support Counse

relied upon a decision of +the A'lahabad H gh Court in
Strauss Conpany’'s case (supra)-a case arising under the
earlier Indian Arbitration Act 1899-where that  H gh Court
has expressed the view that, "a stay order under s. 19 of
the Arbitration Act, when the arbitrationhas in fact taken
place, is sufficient finally to dispose of the suit". In
ot her words, the contention was that™ a section 3 petition
could not be a proper stage to decide the issue of
arbitrability of the clains but the sanme should be decided
inthe suit when it will be finally tried. If regard be had
to the provisions of s. 3 as well  as the |legal position
arising under decided cases the contention will be found to
be devoid of any substance. It may be that a stay of the
suit either under s. 3 of the Foreign Awards Act or under s.
34 of the Arbitration Act, 1940 nmay have the effect of
finally disposing of the suit for all practical proposes as
poi nted out by the Allahabad H gh Court. -But -that is no
reason why the relief of stay should be refused by the Court
if the concerned |legal provision requires the Court to do
so. Here we are concerned with s. 3 which nmakes it
obligatory upon the Court to stay the |legal proceedings if
the conditions of the section are satisfied and what is nore
the section itself requires that before any stay is granted
the Court should be satisfied that the arbitrati on agreenent
is valid, operative and capable of being performed and that
there are disputes between the parties wth regard to the
matters agreed to be referred to arbitration (condition (v)
and (vi) nmentioned earlier). |In other words, the section
itself indicates that the proper stage at which the Court
has to be fully satisfied about these conditions is before
granting the relief of stay in a s. 3 petition and there is
no question of the Court getting satisfied about these
conditions on any prima facie view or a pro tanto finding
thereon. Parties have to put their entire naterial before
the Court on these issues (whichever may be raised) and the
Court has to record its finding thereon after considering
such materi al
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It may be stated that though s.34 of the Arbitration
Act, 1940 confers a discretion upon the Court in the matter
of granting stay of |egal proceedings where there is an
arbitration agreenent, it cannot be disputed that before
granting the stay the Court has to satisfy itself
508
that arbitration agreenment exists factually and legally and
that the disputes between the parties are in regard to the
matters agreed to be referred to arbitration (these aspects
fall within the phrase 'if satisfied that there is no reason
by the matter should not be referred occurring therein) and
deci ded cases have taken the view that the Court nust
satisfy itself about these matters before the stay order is
i ssued. In other words, Court under s.34 nust finally decide
these issues before granting stay. |In Phagwandas v. Atnasing
on a consideration Act the Bonbay of the schene underlying
ss. 32,33 and 34 of the Arbitration H gh Court has taken the
view that | is a defendant who applies for stay s. 34 has to
say that 'there is ~an arbitration agreement that if the
plaintiff says that there is no agreenent then the issues
ari ses between the parties and there nothing in s. 34 to
prevent the Court from deciding that issue to enable it to
pass an order under that Section. The same position under s.
4(1) of the English Arbitration Act, 1950 has been affirmed
in a judgnent of /the Court of Appeal in England in Mdern
Building Wale Ltd. v. Linmer and Trinidad Co. Ltd.(2) The
Court of Appeal held that where a party clained that
proceedi ngs shoul d be stayed because there was an
arbitration agreenent \in force the Court was under a duty to
construe the terns of the contract in order to decide
whet her there was a wvalid -arbitration clause and that
guestion had to be determned at an -interlocutory stage
because it had to be done before the defendant took any step
in the action. In Anderson Wight Ltd. v. Meran & Co. (3) the
respondent (Mdran & Co.) sold certain goods to the appell ant
under a nunber of simlar contracts, which contained a w de
arbitration clause. Respondent, however, described hinself
as broker when signing the contracts. The appel | ants want ed
to clai mdanages fromthe respondent for non-delivery of the
goods under the contract-notes and desired to refer the same
to the arbitration. To prevent this arbitration the
respondent filed a suit for a declaration that he was not a
party to the said contracts, he having signed the sane as
broker and that he had incurred no liability thereunder and
he further prayed for the -consequential relief of an
injunction restraining the appellant fromclainng danages
in respect of the said contracts. The appellant applied for
the stay of the suit under s. 34 of the Arbitration Act.
Learned trial Judge granted stay of the suit. The Appellate
Bench of the High Court took the view that the only natter
in dispute between parties was whether the respondent was a
party to the contract or not and that this dispute was
out si de the
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scope of the arbitration agreenment but no opinion was
expressed on the question whether there was a binding
arbitration agreenent between the parties (which was the
only issue in the suit, the relief on nmerits being
consequential) since that would, in the opinion of the
Appel |l ate Court, create a bar of res judicata agai nst one of
the party. This Court, however, held that it was incunbent
upon a Court, when invited to stay a suit under s. 34 of the
Arbitration Act, to decide first of all whether there is a
bi ndi ng arbitrati on agreenment between the parties or not. At
page 870 of the Report the Court has observed thus:
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"In this case it 1is certainly not admtted that the
respondent was a party to the contract. In fact, that
is the subject-matter of controversy in the suit
itself. But, as has been said already, the question
havi ng been raised in this application under s. 34 of
the Arbitration Act , the Court has undoubt ed
jurisdiction to decide it for the purpose of finding as
to whether or not there is a binding arbitration
agreenment between the parties to the suit."
The Court actually sent the case back for a decision of that
guestion with a direction that if the Court came to the
conclusion that the respondent was, in fact, a party to the
contracts, the suit shall be stayed and the appellant would
be allowed to proceed by way of arbitration but, if, on the
ot her hand, the finding was adverse to the appellant the
application for stay will be dism ssed. Counsel for
Renusagar pointed out that the suit did not nerely raise the
i ssue that the respondent was not a party to the contract-
notes and that therefore, there was no arbitration agreenent
bet ween the parties but also clained relief on nerits,
nanmely, an injunction restraining the appellant from
claimng danages in respect of the said contracts and,
therefore, the direction to stay the suit in case the
finding on the main issue went a against the respondent, had
sone neaning but in the instant case before us no relief on
nerits has been claimed by Renusagar in its suit which
nmerely raises the issue of arbitrability of the clainms. In
our view, this distinction is neither valid nor relevant to
t he question under consideration. Not valid because the only
issue which the suit. (filed by Mran & Co.) raised was
whet her there was binding arbitrati on agreenment between the
parties or not and an adverse decisionthereon in.a sec. 34
application wwuld have had the effect of disposing of the
suit for all practical purposes, the consequential relief
automatically falling to the ground along with such adverse
decision. Not relevant because the question of issue is
whet her a sec. 34 application.is proper stage for deciding
such issue though it nmay have the effect of the /issue
becom ng res-judicata in
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the suit. What is of significance is that the decision of
this Court does show that notw thstanding the fact that a
finding on the issue that the respondent was a party to the
contracts would have operated as res-judicata in the
respondents’ suit, the Court directed that issue to be
decided in as. 34 petition for stay. In deciding the
guestion under s. 34 in this manner the Court expressed its
entire agreenent wth the view enunciated by M. Justice
S.R  Das in Khushiram v. Hantumal that where on an
application nade under sec. 34 of the Arbitration Act for
stay of a suit, anissue is raised as to the formation
exi stence or validity of the contract containing the
arbitration clause, the Court is not bound to refuse a stay
but may inits discretion, on the application for stay,
decide the issue as to the existence or validity of the
arbitration agr eenment even t hough it nay i nvol ve
incidentally a decision as to the validity or existence of
the parent contract. If this is the position under s. 34 of
the Arbitration Act which confers discretionary power upon
the Court a fortiori the Court acting under s. 3 of the
Foreign Awards Act nust decide such issues at that stage
when the grant of stay is obligatory.
In the instant case the issue pertained to the
arbitrability of the three clains under the Arbitration
clause in the contract and depended upon the proper
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construction thereof in |ight of the conduct of the parties
and surrounding circunstances and no prejudice was caused to
any of the parties as both Renusagar’s application for
injunction and GE C's stay petition under sec. 3 were
heard together and parties did put before the Court-Tria
Court, the Appeal Court and even before us the entire
material such as each wanted to rely upon and sought a
decision on the concerned issue and we are satisfied that
the finding recorded by both the |ower courts on the issue
is correct; and in that view of the matter the prayer for
i njunction restraining arbitration sought by Renusagar coul d
not be granted and was rightly refused. The triable issue
raised in the suit having been found upon agai nst Renusagar
no question of bal ance of conveni ence survives.

W would reiterate that the Court’s decision on the
issue of arbitrability of ~three clains wll have to be
regarded as final, conclusive ~and binding and that issue
woul d not  arise before the Court of arbitration of 1.C C
and even if it is raised it would be purely academ c.

Inthe result both the appeals filed by Renusagar
against G E.C-are dismssed with costs.

S R Appeal s di sni ssed
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