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[WTH C vil Appeals Nos. 110 and 2961 of 1977 AND Ci vi

Appeal s Nos. 4591-92 of 1996
(Arising out of S.L.P. (C) Nos. 245-46 of 1978)

AND Civil Appeals Nos. 1302, 1303, 1304, 1305 of 1978
AND Civil Appeals Nos. 4593-4594 of 1996 (Arising out of

S.L.P. (C Nos. 7842 and 1522 of 1979).]
JUDGMENT
SEN, J.

This case arises out of a Gazette Notification dated

9th January, 1970 issued by the Governnment of Uttar
granting exenption from paynent of sales tax to
new y set up industrial undertakings.
The notification was to the follow ng effect:
"Whereas, it has been brought to
the notice of State Government that
t he Seven I ndustri al Units
mentioned in Schedule below have
started the manufacture of goods
mentioned in Colum Il of the
Schedule with effect fromthe date
not ed agai nst each
And, wher eas, t he State
CGovernment is of opinion that it is
necessary so to do for increasing
the production of the said goods
manuf actured by the said Industria
Units;
Now, therefore, in exercise of
the powers under section 4-A of the
U P. Sales Tax Act, 1948 (U.P. Act
No. 8. XV of 1948), the Governor is
pl eased to decl are t hat t he
turnover in respect of the said
goods nmanufactured by the said
Industrial Units shall be exenpt

Pr adesh
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frompaynent of sales tax for a
period of three years with effect
fromthe date of publication of
this notification in the officia

Gazette;
SCHEDULE
SI. Nanme of the CGoods manuf act ur ed Dat e of
No. Industrial starting
Units producti on
Col ume- | Col'ume-11 Col um-111
1
2.
3.
4.
5.
6. . . . Coe A G
7. Ms. H ndustan Mrrors and February
Safety d ass Toughened 1969.
Works Private d ass

Ltd., Allahabad.

As a result of /this notification, the notified goods
became exenpt fromsales tax with effect from February, 1969
for a period of three years fromthe date of publication of
the notification in the official Gazette. The claimof the
respondent, Hi ndustan Safety G ass Wrks (P) Ltd., is that
it was entitled to exenption from paynent of tax under the
Central Sales Tax Act by virtue of the provisions of Section
8 (2A) of the Central Sales Tax Act before its amendment by
Act No.61 of 1972 which came into force with effect from
1.4.1973. The position after the anendment came was exani ned
by this Court in the case of Comm ssioner of Sales Tax, J &
K and others v. Pine Chemcals Ltd. and others, (1995) 1 SCC
58. In that case, it was held that where the sale or
purchase of the goods was exenpt generally under the State
Sal es Tax Law, the benefit of the exenption under Section 8
(2A) of the Central Sales Tax Act woul d be available to an

assessee. But, if the exenption granted was not of genera
nature, then the assessee could not claimthe benefit of any
exenption provided by Section 8(2A). In that case, the

CGovernment Order No. 159 provided exenption to large and
medi um scal e i ndustries in the State of Jamu & Kashnmir from
paynment of sales tax both on raw materials . and finished
products for a period of five years fromthe date on which
the unit went into production. By a subsequent. Governnment
Order dated 25.8.1971, the earlier order was nodified and it
was provided that the State sales tax paid by large and
medi um scale industries on the raw materials procured by
themfor the initial five years of the production woul d be
refunded to such industries. Simlarly such industries were
granted exenption from paynment of State Sales Tax on their
finished products for a period of five years fromthe date
the unit went into production

It was pointed out in that case that because of the
af oresai d Government Order the assessee could not claim
benefit of exenption under Section 8 (2A) of the Centra
Sal es Tax Act because the exenption was not a general one,
the exenption under Governnment Oder No.159 was not with
reference to goods or a class of category of goods, but with
reference to an industrial wunit producing themand their
manuf acture and sale within a particul ar period.
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In the instant case, the exenption has not been granted
to the goods generally. Specified goods (mrrors and
toughened gl ass) produced by a specified conpany have been
exenpted from paynent of sales tax for a specified period of
time. It is not the case of the assessee that mirrors and
toughened gl ass have been generally exenpted from paynent of
tax. Therefore, in view of the ratio laid down in the
aforesaid case of Comm ssioner of Sales Tax v. Pine
Chemicals Ltd. (supra), it nust be held that the assessee
will not be entitled to get benefit of Section 8(2A) of the
Central Sales Tax Act in the facts of this case.

On behalf of the respondent, it has been contended by
M. Raja Ram Agarwal that sub-section (2A) of Section 8 of
the Central Sales Tax Act was amended with effect from
1.4.1973. He drew our ~attention to the |language of the
section before its amendnment, which was as under

"8(2A). Notwithstanding anyt hi ng

contained in sub-sec. (1) or sub-

section (2) if under the sales tax

| aws of the appropriate state the

sal es _or —purchases as the case nay

be, of any goods by a dealer is

exenpt from tax  generally or is

subject to tax generally at a rate

which is lower than two percent

(whether called a tax or fee or by

any other nane), the tax payable

under this Act on his turnover-in

so far as the turnover or any part

thereof, relates to the sale of

such goods shall be nil -or, as the

case may be, shall be cal cul ated at

the | ower rate.

Expl anation : For the purposes of

this sub-section a sal e or purchase

of goods shall not be deemed to be

exenpt fromtax generally under the

sale tax law of the appropriae

State if wunder that law it is

exenpt only in specified

ci rcunmstances or under specified

conditions or in relation to which

the tax is levied at specified

stages or ot herwi se than with

reference to the turnover of the

goods. "

It has been contended that wunder the old Act the
exenption was in respect of a dealer whereas wunder. the
amendi ng Act exenption was in respect of goods. Under the
repeal ed provisions, it would have been sufficient /if a
deal er was exenpted from paynent of tax generally. It was
not necessary to establish that exenption had to be granted
to the goods in order to get the benefit of the provisions
of Section 8 (2A).

Havi ng regard to the | anguage of the section beforeits
anmendnment, we are unable to uphold the contention of M.
Agarwal . The exenption fromthe Central Sales Tax Act under
the repeal ed provision was in respect of ’'sales or purchases
........ of any goods by a dealer’. The section granted
exenption to any goods of a dealer when such goods were
"exenmpt from tax generally ....... . In order to take
advantage of this Section 8(2A), a dealer wll have to
establish that sale or purchase of the goods in question was
exenpt from tax generally. |If it was a special exenption
granted to him because his undertaking was a new i ndustri al
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undertaking or for any other reason for a limted period,
then the exenption will not be of general nature and he wll
not be entitled to get the benefit of this sub-section
There was an Explanation to the old sub-section (2A) of
Section 8, which made it clear that if the exenption was
only in specified circunstances or under speci fied
conditions or in relation to which the tax was levied at
specified stages or otherwise than with reference to the
turnover of goods, then the sale or purchase of goods shal
not be deened to be exenpted fromtax generally.

In the instant case, the exenption has been granted
only in respect of specified goods produced by certain
specified newy set up undertakings nmentioned in the
notification. The benefit of exenption will be available to
these new undertaki ngs for a period of three years. In other
words, at a specified stage of developnment of these
industries they wll be given a special benefit which wll
not be avail able generally to other industries producing
goods of /simlar nature. Therefore, we fail to see howthe
af oresaid case of Comm ssioner of Sales Tax v. Pine
Chemical s Ltd.~ (supra) can be distinguished on the ground
that it was a decision given wunder post-amendment |aw. In
fact, it does not appear that by the anendnment of sub-
section (2A) of Section 8 any change has been brought about
in respect of neaning or the concept of sale or purchase of
goods exenpt fromtax generally.

W were also referred to a decision of this Court in
the case of Ms. ‘Indian Alum nium Cables Ltd. v. State of
Haryana, (1976) 4 SCC 27. In that case the question was
whether inter-State sale of  electrical goods to State
El ectricity Undertaking under Section 5( 2) (a) (iv) of the
Punjab Sales Tax Act, though exenpt under the State Act was
not exenpt fromthe Central Sales Tax. After referring to
the Explanations to Section 8 (2A), it-was held that there
woul d be no exenption under the Central Sales Tax Act if the
sal e, which was exenpted under State Act, was only ’'in
speci fied circunstances or under specified conditions’. This
deci si on goes against the contention advanced on behal f of
the respondent. In that case, this. Court pointed out that
exenption under the State Act was under -the specified
circunmstances and that sale must be to an undertaking
engaged in supplying electrical energy to the public under
the licence granted under the Indian Electricity Act. There
was al so specified condition that the goods purchased by the
undertaki ng must be used for generation or distribution of
el ectrical energy.

It was contended on behalf of the respondent that in
the case of Indian Al um nium Cables Ltd. (supra), there is a
passage which seens to suggest that the decision of
Al | ahabad High Court in the case of H ndustan Safety d ass
Wrrks (P) Ltd. v. State of Utar Pradesh, (1974) 34 STC
(Al.), was approved by this Court.

We are unable to wuphold this contention. The judgment
of Allahabad Hi gh Court in the case of Hi ndustan Safety
d ass Wrks (P) Ltd. (supra) and al so sone other judgnents
of some other Hi gh Courts were referred to and di stingui shed
on facts. The distinguishing feature in the case of
H ndustan Safety d ass Wirks (P) Ltd. was that the
stipulation that the turnover of such sales would, for a
period of three years be exenpt from paynent of sales tax
did not amount to exenpting the turnover of such goods from
tax under specified circunstances or specified conditions as
in the case of Indian Al umnium Cables Ltd. This Court was
not called wupon to hold nor did it hold that this would
amount to general exenption of the goods fromthe sal es tax.
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In that case the principle underlying section 6 was
expl ai ned as under
"Section 6 of the State Act does
not speak of exenption, but deals
with tax free goods. In other
wor ds, Secti on 6 deal s with
speci fied goods on which no tax is
payabl e. Section 5 of the State Act
deals with what has to be excl uded
fromthe taxable turnover of the
deal er. Both the sections deal wth
goods which do not suffer from
sales tax. Section 8 (2A) of the
Central Act exenpts. goods from
inter-State sales “tax where a tax
law of the State has exenpted them
fromsales tax. The explanation to
Section 8(2A) of the Central Act
takes away the exenption where it
i s.not general and has been granted
in specified circunstances or under
speci fied condi tions. The
provi sions contai ned in Section
5(2)(a)(iv) of t he State Act
exclude sal es/ which are nmade under
speci fied ci/rcunst ances or
specified conditions. The specified
circunstances are that the sale
must be to an  undertaki ng engaged
in supplying electrical energy to

the public under-_a |licence or
sanction granted under the Indian
El ectricity Act, 1910. The

specified condition is that the
goods purchased by the undertaking
must be used for the generation or
di stribution of electrical energy.
If the circunstances do not exist
or if the conditions are - not
performed then the sales of goods
cannot be exenpt ed from tax.
CGeneral exenption nmeans that the
goods should be totally exenpt from
tax before simlar exenption from
the levy of Central sales tax can

becone avail abl e. Wher e t he
exenption from taxation is
conferred by conditions or in

certain circunstances there is no

exenption fromtax generally."

These observations conpletely negate the argument now
advanced on behalf of the respondent. The exenption in the
instant case has been granted to a few specified goods of
some new industries for a specified period of time. The

exenption is not generally given to all industries or al
simlar goods manufactured and sold in Utar Pradesh.
Sim|ar goods produced by other industries will be taxable

under the said Act.

Moreover it has also to be noted that in the Notes on
Clauses to the Bill introduced for amending the Centra
Sal es Tax Act by the Armendnent Act of 1972 (61 of 72), it
was stated that "sub-clause (a) of Cdause 5 sought to
substitute a new sub-section for existing sub-section (2A)
of Section 8 of the principal Act. The new sub-section seeks
to bring out nore clearly that an exenption or |ower rate of
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| evy under the local sales tax |law of the appropriate State
woul d be available in respect of an inter-State sale of
goods only if such exenption or Ilower levy is available
generally with reference to such goods or such class of
goods under the local sales tax |aw."

The purpose behind the anmendnent of Section 8(2A) was
to nake the existing provisions clearer. In other words, the
obj ect was not to bring about any change in the existing | aw
but to set it out in clearer words.

For all these reasons, we are unable to uphold that the
law laid down in the case of Conm ssioner of Sales Tax v.

Pine Chemicals Ltd. (supra) wll not apply to a case
governed by Section 8(2A) before its anendnent on 1.4.1973.

In that view of the matter, the appeal 1is allowed.
There will be no order as to costs.

ClVIL APPEALS NOS. 110 -AND. 2961 OF 1977

AND Cl VI L APPEALS NCS. 4591-92, OF 1996

(ARI'SING QUT OF S.L.P. (C NOS. 245-46 OF 1978).

Speci'al leave granted.

In view of our judgnent -in Cvil Appeal No.109 of 1977,
t he above appeals are allowed. There will be no order as to
costs.

ClVIL APPEALS NCS. 1302, 1303, 1304, 1305 OF 1978 AND

ClVIL APPEALS NOS. 1593-94 OF 1996 (ARI SING OQUT OF

S.L.P. (O NOsS. 7842 AND 1522 OF 1979).

Speci al | eave granted.

In view of our judgrment in G vil Appeal “No.109 of 1977,
the above appeals are disnissed. There will be no order as
to costs.




