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1. The brief facts material for the decision of this case are that
Copal Das (respondent herein) was inducted as a tenant in the suit
prem ses on the nmonthly rent of Rs.350/- w.e.f. 14.12.1973. As the
respondent was not paying the rent of the suit prem ses regularly and
was defaulter, a notice demanding arrears of rent was issued by the
 andl ord on 28.6.1975. Despite the service of notice, the respondent
did not pay the rent within two nonths fromthe service of notice and,
therefore, the landlord filed a civil suit being Suit No. 75A/1979 for
eviction of the respondent fromthe suit prenmi ses on the ground of
Section 12(1)(a) of the Madhya Pradesh Accommodati on Control Act,

1961 (hereinafter referred to as "the Act") (i.e. default in paynent of
rent) and on the ground of Section 12(1)(b) (i.e. sub-letting) and |l ater
on, by amendnent, on the ground of Section 12(1)(f) (i.e. bonafide
necessity of the accommodation for non-residential purposes). On
institution of the suit, the respondent deposited the rent within one
nmonth of the service of wit of summon of the court on him ~The suit
was decreed by the trial court on the ground of bonafide requirenent
under Section 12(1)(f) of the Act. Wth regard to the default, the tria
court found as under:

"14. I ssue No. 9 is decided agai nst defendant, hence

rent of Rs.2800/- from 13.12.74 to 12.8.75, nesne profits

237/ - and interest 161/- as per agreenent tota

Rs. 3198.00 are due of the plaintiff on the defendant and

he is entitled to get the above amount, | give such finding.

15. Though, the defendant did not pay rent within two
nonths after receipt of notice, but he raised dispute of
rent under section 13(2) of the Act which was not

deci ded. As such the defendant has deposited all the

upto date amount, hence | give finding that defendant has
not paid or deposited all the arrears of rent within two
nmonths fromrecei pt of notice but deposited during

pendency of suit. Therefore, the defendant will get

benefit of Section 13(5) and Section 12(3) and the plaintiff
is not entitled to get decree under section 12(1)(a) of the
Act . "

Thus, the respondent was given benefit under Section 12(3) of the

Act. The respondent preferred an appeal being Appeal No. 27A/ 1980
chal | engi ng the decree for ejectnment on the ground of bonafide need.

It woul d be pertinent to note that the landl ord did not prefer any
appeal or file any cross-objection challenging the refusal of decree on
the ground of arrears of rent. The first appellate court confirmed the
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decree passed by the trial court. The respondent preferred a second
appeal being Second Appeal No.47/1982. The second appea
preferred by the respondent was allowed by the H gh Court and the
suit of the landlord on the ground of bonafide need was disni ssed as
premature. \While allow ng the appeal of the respondent, the High
Court observed: "No decree for ejectnent on the ground under
Section 12(1)(a) of the Act could have been passed agai nst the
Appel | ant, because he had, adnittedly, conplied with the provisions
of Section 13(1) of the Act." Against the said judgnment and decree of
the High Court, the landlord filed a special |eave petition in this Court.
During the pendency of the proceedings, the then | andl ord Lakshni
Chand expired and his | egal representatives (appellants herein) were
brought on record. The special |eave petition was converted into G vi
Appeal No. 3931/1986. During the pendency of the aforenentioned
proceedi ngs, since the respondent had not deposited the rent or paid
it to the landlord, the appellants served a notice dated 27.2.1991
upon the respondent demanding arrears of rent intimating himthat he
had committed a default in paynment of rent due from 13.12.1984 to
13.2.1991. The said notice was served on the respondent on
5.3.1991." Despite the service of notice of demand for arrears of rent,
the respondent did not pay the rent within two nonths of the service.
The appel l ants/landlord fileda second suit being Suit No. 78A/1992
agai nst the respondent under Section 12(1)(a) of the Act on the
ground of default in payment of rent. During the pendency of these
proceedi ngs, natter was taken up by the Supreme Court in G vi
Appeal No 3931/1986 and was di sposed of on 24.8.1994. The
Supreme Court held that insofar as the finding recorded by the Hi gh
Court on the question of bonafide necessity is concerned, the Court
does not find any ground to interfere with the same. The Court
further held:

"It appears that a second suit for eviction has been
filed on the ground of default in paynent of rent and the
same i s pending. The subm ssion of Shri Jain is that the
said suit may be prejudiced by the foll owi ng observations
contained in the judgment of the H gh Court:

"It is nmanifest that the suit for ‘ej ectment was not
mai nt ai nabl e, because on the date of suit the period
of lease as per clause (1) of the |l ease deed (Ext.
P.1) had not cone to an end."

Shri Jain has contended that the said observations
can be construed to nean that the H gh Court has found
that the earlier suit for eviction on the ground of default in
paynment of rent was premature. W are unable to
construe the said observations in this Iight. In our view
the said observations only refer to the suit insofar as it
relates to eviction on the ground of bonafide persona
necessity."

Thus, the first proceeding cane to an end.

2. In the second proceeding, by judgment and decree dated
8.3.2000, the trial court decreed the suit holding that the rent from
13.12.1984 was due fromthe respondent and thus he had conmtted
default in paynment of rent and was liable to be ejected on the ground
of arrears of rent. The respondent preferred an appeal in the High
Court being F. A No.86/2000. On 21.12.2000, the appeal of the
respondent was allowed and the judgment and decree of the tria

court was set aside. The High Court held that since the appellants
herein did not take any steps to get the defence of the respondent
struck out while the case was pendi ng before the Supreme Court the
appel l ants were precluded fromgetting a decree for default of the
peri od when the case was pendi ng before the Suprene Court. The
appel l ants herein preferred a letters patent appeal before the D vision
Bench. LPA was di sm ssed as not maintainable and thus the
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appel | ants are before us.

3. Fromthe aforesaid facts, it is apparent that the
respondent/tenant got benefit of Section 12(3) of the Act in the

previ ous proceedi ngs and thus no decree for ejectnent was passed

agai nst himon the ground of arrears of rent under Section 12(1)(a) of
the Act. The second proceeding of filing a suit for ejectnent under
Section 12(1)(a) of the Act was initiated by the appellants
herein/landl ord after service of notice demanding arrears of rent due
during the pendency of the previous proceedings. It was contended

by the respondent that non-deposit of rent in court in the previous
proceedi ngs or tendering rent to the I andlord could not be considered
as arrears of rent; and that at best his defence against eviction could
have been struck out under Section 13(6) of the Act. Non-paynent of
rent during the pendency of the previous proceedi ngs woul d not be
treated as arrears of rent to give a cause of action to the landlord to
file a suit on theground of arrears of rent. The H gh Court upheld this
contention and found that no ground under Section 12(1)(a) of the Act
was avail able to the appellants herein/landlord for non-paynent of

rent by the respondent/tenant during the pendency of the previous
proceedi ngs before the Court.

4. It is contended by the | earned counsel for the appellants that
during the pendency of ‘the proceedings in the court after taking

benefit under Section 12(3) of the Act, a tenant is liable to deposit the
rent or to tender it to the landlord toavoid any decree under Section
12(1)(a) of the Act on the ground of arrears of rent. A tenant having
taken benefit under Section 12(3) of the Act, is bound to pay the rent

to the landlord or deposit it inthe court to avoid the decree for

ej ect ment under Section 12(1)(a) of the Act. Since the

respondent/tenant had committed default in paynent of rent for three
consecutive nonths, the H gh Court should have confirned the

decree passed by the trial court on the ground under Section 12(1)(a)

of the Act, the tenant having failed to pay the rent to the landlord even
on service of notice of demand on him It is further urged that

Section 13(6) of the Act does not 'give a protection 'to the tenant from
the ej ectnment on non-paynent of rent to the landlord for three
consecutive nonths.

5. It is urged by the | earned counsel for the respondent/tenant that
since the matter was pendi ng consi deration before the court the

appel l ants/ 1 andl ord at best coul d have noved an applicati on under

Section 13(6) for striking out defence if the respondent/tenant had not
deposited the rent as required under Section 13(1) of the Act, but the
said default in paynent of rent would not be treated as arrears of rent
gi ving cause of action to the appellants/landlord to institute a suit for
ej ectment on the ground of arrears of rent.

6. To appreciate the subm ssions nmade by the | earned counse
appearing for the respective parties, it will be necessary to refer the
rel evant provisions of the Act, which read as under

"12. Restriction on eviction of tenants.- (1)

Not wi t hst andi ng anything to the contrary contai ned in any
other law or contract, no suit shall be filed in any civi
Court against a tenant for his eviction from any
accommodati on except on one or nore of the follow ng
grounds only, nanely

(a) that the tenant has neither paid nor tendered the
whol e of the arrears of the rent legally recoverable from
himw thin two nonths of the date on which a notice of
denmand for the arrears of rent has been served on hi m by
the landlord in the prescribed manner

XXX XXX XXX
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(3) No order for the eviction of a tenant shall be nmade on
the ground specified in clause (a) of sub-section (1), if the
tenant nakes paynent or deposit as required by

Section 13:

Provided that no tenant shall be entitled to the
benefit under this sub-section, if, having obtained such
benefit once in respect of any accommopdati on, he again
makes a default in the paynent of rent of that
accomodation for three consecutive nonths.

XXX XXX XXX

"13. \When tenant can get benefit of protection

agai nst eviction. Y026 (1) On a suit or any other proceeding
being instituted by alandlord on any of the grounds
referred to in Section 12 or in any appeal or any other
proceedi ng by a tenant against any decree or order for his
eviction, the tenant shall, within one nonth of the service
of wit of summons or notice of appeal or of any other
proceedi ng, or within-one nonth of institution of appeal or
any other proceeding by the tenant, as the case may be,

or within such further tine as the Court nay on an
application nade to it allowin this behalf, deposit in the
Court or pay to the landlord, an anmount cal cul ated at the
rate of rent at which it was paid, for the period for which
the tenant may have nmade defaul t i ncl uding the period
subsequent thereto up to the end of the nonth previous to
that in which the deposit or paynent is made; and shal
thereafter continue to deposit or pay, nonth by nonth by

the 15th of each succeedi ng nmonth a sum equi val ent to

the rent at that rate till the decision of the suit, appeal or
proceedi ng, as the case may be.

XXX XXX XXX

(5) If a tenant nmakes deposit or paynent as required by
sub-section (1) or sub-section (2), no decree or order

shall be nade by the Court for the recovery of possession
of the accommodati on on the ground of default in the
paynment of rent by the tenant, but the Court may all ow
such cost as it may deemfit to the |andl ord.

(6) If a tenant fails to deposit or pay any anmount as
required by this Section, the Court may order the defence
agai nst eviction to be struck out and shall proceed wth
the hearing of the suit, appeal or proceeding, as the case
may be."

7. A landlord can seek ejectnment of his tenant fromthe prem ses
et out to himonly on the ground/s enunerated in Section 12 of the

Act. Clause (a) of sub-section (1) of Section 12 of the Act authorises
the landlord to seek ejectnent of his tenant if he has neither paid nor
tendered the whole of the arrears of rent legally recoverable from him
within two nonths of the service of notice denmanding the arrears of
rent. Sub-section (3) of Section 12 puts a caveat on the right of the
| andl ord to get ejectnent on the ground of arrears of rent if the tenant
nmakes paynment or deposit as required by Section 13. However, by

virtue of the proviso to sub-section (3), the benefit given to the tenant,
on conpliance of the paynent of rent as provided under Section 13,

woul d be available to himonly once in respect of that

acconmodati on, but on default in the payment of rent in respect of
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sane accomodation for three consecutive nonths he woul d not be
entitled for protection by depositing the rent as provided under
Section 13 in the subsequent proceedings initiated by the landlord for
ej ectment of the tenant on the ground of arrears of rent.

8. Section 13 of the Act requires that the tenant shall within one
nonth of the service of wit of sunmobns or notice of appeal or of any

ot her proceedi ng deposit the rent when the proceedings are initiated

by the landlord on any of the grounds referred to in Section 12 or
within one nonth of institution of appeal or any other proceeding

when taken by the tenant agai nst any decree or order for his eviction.
The period of one nonth given to the tenant for depositing the rent
fromthe date of the sumpns or the notice of appeal or of any other
proceedi ng coul d be extended by the court on an application nade to

it. The rent which is required to be deposited under the Section can
be in the court or it may be made over to the landlord. The Section
further requires that after the deposit of the arrears of rent the tenant
shal | continue to nmake deposit or pay nonth by nmonth by 15th of each
succeedi ng nonth a sumequivalent to the rent at that rate till the
deci si on ‘of 'the suit, appeal or proceeding, as the case may be. Sub-
section (5) of Section 13 provides that if the tenant nakes deposit or
paynment as required by sub-section (1) or sub-section (2) no decree

or order shall be made by the court for recovery of possession on the
ground of default in the paynent of rent by the tenant. Sub-section

(6) gives an option tothe landlord if the tenant does not deposit the
rent or pay it to the landlord as required under Section 13 to nove an
application for the defence against evictionto be struck out. Sub-
section (5) of Section 13 has no application in a case when the

ej ectment is not sought by the |l andlord on the ground of arrears of
rent, but the suit is.instituted by the landlord on any other ground/s of
Section 12 of the Act. Striking out of the defence of the tenant on an
application noved by the landlord, is a provision applicable in the suit
for ejectnment on any of the grounds nmentioned under Section 12

i nclusive of under Section 12(1)(a) of the Act, whereas sub-section

(5) of Section 13 would apply only when the suit is instituted for

ej ectment on the ground of arrears of rent under Section 12(1)(a) of

the Act.

9. Fromthe aforesaid, it is clear that Section 12(3) of the Act
provi des for an exception to the general rule contained in Section
12(1)(a) that in the event tenant becones a defaulter, he is/liable to
be evicted. Fromthe proviso to Section 12(3) of the Act, it is clear
that the protection given to the tenant is only one tinme protection
Provi so appended to Section 12(3) controls the nain provisions. The
exenption contained in Section 12(3), thus, is not extended to the
tenant who becones a defaulter for nore than once. In'view of the

af oresaid, we are of the opinion that once the tenant had availed the
benefit of the proviso to Section 12(3) of the Act, the said benefit was
not available to the tenant in commtting a further default in paynent
of rent for three consecutive nonths.

10. The tenant can only be protected agai nst ejectnment on the
ground of arrears of rent in the subsequent proceedings if he deposits
the rent in the court or pay it to the landlord during the pendency of
the proceedings in the court or pay it to the landlord after the suit is
decided by the court. |If there is a default for three consecutive
nonths in the payment of rent and the rent has not been tendered

within two nonths of the service of notice by the | andlord for paynent
of arrears, a cause of action accrued in favour of the landlord to
initiate proceedings for ejectnment of the tenant by filing a suit under
Section 12(1)(a) of the Act and thereafter Section 12(3) or Section
13(5) would not be attracted.

11. The High Court has committed an error in applying the

provi si ons of sub-section (6) of Section 13 to the second suit initiated
by the landl ord under Section 12(1)(a) on the ground of arrears of

rent. That provision is only for the purpose of striking out of the
defence of a tenant if the rent is not deposited as required under
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Section 13 which has nothing to do with the provisions of sub-section
(3) of Section 12 or sub-section (5) of Section 13.

12. In the present case, the trial court gave benefit to the tenant of
Section 12(3) of the Act in the previous proceedings. The tenant by

not depositing the rent either in the court or paying it to the landlord,
has commtted a default and there being three consecutive defaults in
the payment of rent as referred in proviso to sub-section (3) of

Section 12 of the Act and on non-paynent of arrears of rent within

two nmonths of the service of notice of demand, the |andl ord woul d be
entitled to file a second suit for ejectrment on the ground of arrears of
rent and the court has to pass a decree for ejectnent under Section
12(1)(a) of the Act.

13. For the aforesaid reasons, Cvil Appeal No. 1839/2004 is

al l owed. The inpugned judgnent dated 21.12.2000 passed by the

Hi gh Court in F. A No. 86/2000 is set aside. Plaintiffs’ (appellants
herein) suit is decreed for ejectnent under Section 12(1)(a) of the Act
and trial court’s judgnent and decree is confirned. Since the matter

is pending consideration for ejectnment of the tenant since 1992, we
direct the executing court to execute the decree within the period of
three nonths fromthe date of filing of the execution application by the
| andl or d.

14. In view of our order in Civil Appeal No. 1839/2004, no orders
are required to be passed in Cvil Appeal No. 1840/2004. Civi

Appeal No. 1840/2004 stands di sposed of accordingly.




