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Thi-s appeal by special |leave is directed against the judgnent and order of the High
Court of Orissa at Cuttack dated Cctober 22, 1992, in Second Appeal No.188 of 1981. The
plaintiff is the appellant whose suit was decreed by the Subordinate Judge in Title Suit No.
2 of
1977 by judgrment and decree of 27th Septenber, 1979. The District Judge, Sundargarh
however, in Title Appeal No.23/79 dated 10th April, 1981 reversed the decision of the tria
court
and dismissed the suit. The Second Appeal appeal preferred by the plaintiff has been disms
sed.

Thi s appeal has been preferred by special |eave.

The case of the appellant is that one Sanatan Kal o of Muza Sundargarh had three
sons namely, Kunu, Benudhar and Sommath. Sanatan Kalo as well as his sons are all dead.
Kunu had three sons nanely, Ratnakar, Raghunath and Pitanmbar, while Benudhar al so had
three sons nanely, Sadasiv, Dhaneswar and Binod. The third son nanely, Sommath had two
sons namnely, Kanhei and Purna. |In-the Mikherjee Settlenment which took place prior to 1972
the plot in question was recorded in Khata No.12 of Muza Sundargarh in the nanes of Kunu
and Benudhar, sons of Sanatan Kal o and Kanhei and Purna, sons of the third son of Sanatan
Kal o nanely, Somath. The |land neasured 33 decinmals in plot No.824. This corresponds to Ha
I
Pl ot No.61 nmeasuring as 0.270 decimals in Khata No.371 of the Hal Settlenent, which we are t
ol d
took place after 1972. 1In the aforesaid settlenment, the l'and in question was recorded join
tly in
the names of the sons of Kunu, Benudhar and Sommat h.

The case of the plaintiff is that he purchased the | ands from Sadasiv, Dhaneswar and

Bi nod, sons of Benudhar by registered sale deed dated 12th January, 1972. 1t may here be
noti ced that Sanatan Kal o was the nenber of a scheduled tribe and the appellant was al so a
menber of a scheduled tribe. According to the appellant, after the execution of the sale de
ed he

cane in possession of the suit plot and the sane was fenced by himand he continued in
enjoyment of the said plot. However, in the year 1976 the defendant clainms to have purchase

the |l and from Raghunat h, one of the sons of Kunu under a registered sale deed dated 4th
February, 1976. It is not disputed that the defendant is not a tribal and he obtained the p
roperty
in question froma tribal with the prior permssion of the conpetent authority under the re
evant
Regul ati on namely, Orissa Regulation No.2 of 1956. After obtaining the sale deed the defend
ant
respondent is alleged to have forcibly evicted the appellant fromthe plot in question. Th
s led
the appellant to file a suit for recovery of possession on the basis of his title.

The parties | ed evidence before the | earned Subordinate Judge who decreed the suit.

On appeal, the learned District Judge, Sundargarh set aside the aforesaid judgnent and decre
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and dismissed the suit. The H gh Court in second appeal found that the question as to wheth
er

the land in question fell to the share of Kunu or Benudhar, the sons of original holder Sans
tan

Kal o being a pure question of fact, there was no reason for the High Court to set aside this

finding of fact which was based on evidence on record. The appellant has inmpugned the
af oresai d judgnent and order of the Hi gh Court.

Learned counsel appearing on behal f of the appellant submitted that the Hi gh Court
itself noticed the fact that the onus had been wongly placed on the plaintiff to prove his
title,
and that the appellate court did not even |ook into the evidence | ed by the defendant. The
submi ssion is that since both the parties had | ed evidence on the question as to whether in
t he
oral partition of the year 1941 the plot in question fell to the share of Kunu or Benudhar
t he
appel | ate court ought to have | ooked into the evidence adduced by both the parties and it wa
s not
justified in nerely exam ning the evidence produced by the plaintiff and not the evidence
adduced by the defendant. Having noticed this fact the H gh Court initially thought that th
e
matter may have to be remanded, but on further consideration the H gh Court wanted to be
satisfied as to whether there was any evidence adduced by the defendant, which if accepted,
woul d have supported the case of the plaintiff. The H gh Court, therefore, called upon the
counsel for the appellant to point out any particul ar evidence adduced by the defendant whic
h
woul d necessitate the di sturbance of the finding of fact recorded by the appellate court. T
he
H gh Court has further noticed the insistence of the counsel for the appellant to consider
t he
reasoni ng given by the appellate court while rejecting the evidence | ed on behalf of the pla
intiff.

However, the Hi gh Court was of the view that in second appeal it was not pernissible for the

Hi gh Court to do so, unless the case fell within the one of those categories of cases where
t he
Hi gh Court may be justified in |ooking at the evidence afresh. The nmere fact that on
appreciation of the evidence the appellate court cane to record a finding fromwhich it may
be
possible to differ, was not a sufficient ground for interfering in second appeal
Qut of deference for counsel for the appellant who wanted  us to | ook at the evidenc
e
adduced by the defendant, we permitted himto place before us the material on record, includ
i ng
the evidence, which according to himwas adduced by the defendant but supported the case of
the plaintiff. Having gone through the evidence shown to us, we are satisfied that the afor
esai d
evi dence does not in any manner support the case of the plaintiff-appellant. Admttedly, th
e
partition of the year 1941 was not reduced to witing and, therefore, the courts had necessa
rily to
depend on the oral evidence on record. The entries in'the record of rights do not support t
he
case either of the plaintiff or the defendant because in the Mikherjee Settlenent, the | ands
are
recorded in the nanes of the two sons of the original owner nanely, Sanatan Kalo, and two
grand- sons being the sons of the third son of the original owner. Neither the plaintiff nor
t he
def endant can derive any advantage from such an entry.
So far as Hal Settlenent is concerned, the entry is in the nanes of the grand-sons o
f
the original owner Sanatan Kalo. So far as the plaintiff-appellant is concerned, he has bee
n
shown as being in unauthorised occupation of the plot in question. The fact that the appel
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plaintiff was found to be in unauthorised possession is of no help to him as it does not su
pport
his title to the plot in question

Learned counsel then drew our attention to the provisions of the Orissa Regul ation
No. 2 of 1956 particularly, to Regulation 7 and submitted that in any proceedi ng under the
aforesaid Regulation if the transfer or relinqui shrent of inmmovable property is called in
guestion, the burden of proof that such transfer or relinquishnent was valid shall
notwi t hst andi ng anything contained in any other law for the time being in force, lies on th
e
transferee. We fail to understand how Regul ation 7(2) hel ps the case of the appellant-plain
tiff.
The aforesaid Regul ation deals with transfer of immovable property within a scheduled area b
y
a nenber of a scheduled tribe. Except in a case where the nenber of a scheduled tribe
transfers land in favour of another nenmber of a scheduled tribe, the previous consent in wi
ting
of the conpetent authority is necessary to give validity to such a transfer. The Regul ation

provi des the nanner in which proceedings may be taken for setting aside such a transfer, and

the penalty that nay be inposed in certain cases.

The instant case is not a case where the question of validity of a transfer is inis
fﬁeihe i nstant case, the appellant-plaintiff clains to have purchased the property from one
ggn;hgf Sanat an Kal o, namely, Benudhar, claimng that in the oral partition of 1941 this p
?g Iﬁglshare of Benudhar. On the other hand, the defendants claimto have purchased the sam
Slpt of land from Raghunat h, son of Kunu, -another son of Sanatan Kalo, clainmng that the plo
;uggtion fell to the share of Kunu inthe partition of the year 1941. There could be no cha
Lgeggfher of the transfers under Regulation 2 of 1956 because the transfer in favour of the
plaintiff being a transfer in favour of a menber of a scheduled tribe did not offend the sa
gegulation, and the transfer in favour of the defendant was in accordance with the Regulatio
gince previ ous consent of the conpetent authority was obtained.  The sole question, therefor

abich fell for consideration was whether in the partition of the year 1941 the plot in ques
igophgeLLare of Kunu as clained by the defendant, or to the share of Benudhar as clai ned by
;ggellant. Such a question has necessarily to be decided on the basis of evidence on record
t?ggéfore, the Hi gh Court was justified in holding that the finding of fact recorded by the
Stzgglﬁgnﬁly, that the appellant had failed to prove that the plot in question fell to the s
Eggﬁdﬁ;r and, therefore, he derived no valid title fromhim was a pure finding of fact base
gv?Sence on record which did not deserve interference in second appeal. W find no reason
:gke a different view
This appeal is, therefore, dism ssed. There will be no order as to costs.




