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RF 1977 SC 879 (28)

ACT:

Tam | Nadu GCeneral Sales Tax Act, @ 1959-Sec. 3-First
Schedul e Entry 21-Fertilizer mxture prepared by mXxing
manual |y sonme of chemical fertilizers nentioned in Schedul e
whet her exenpted from tax-Wether same market abl e-comuodi ty-
Whet her manuf acturi ng process of rel evant consi deration

HEADNOTE

The appellant is a registered dealer under the Taml
Nadu General Sales Tax Act, 1959. The appel | ant manuf act ures
and deals in chemcal fertilizers. The appellant paid tax
under the Act on certain chemcal fertilizers which are
shown as sub itenms 1 to 16 of « Serial No. 21 of ‘the First
Schedule to the Act. The appellant prepared fertilizer
m xtures by dry-mxing various chemcal fertilizers which
had already suffered tax. The appellants cl ai ned exenption
for the turnover in respect of fertilizers nixtures on the
ground that it cannot be said to be a combdity different
fromthe ingredients conposing it which had been purchased
within the State and had suffered tax under item No. 21 of
the First Schedule. The Assessing Oficer disallowed the
exenption. On appeal the Appellate Assistant Conmi ssioner
all owed the exenption on the ground that no manufacturing
process was involved at the tinme of preparing the fertilizer
m xture and that the resultant product 1is not a  product
different from the ingredients constituting it which had
al ready suffered tax.

In an appeal, the Tribunal reversed the decision of the
Appel | ate Assistant Commi ssioner and refused to grant the
exenption. The Revision Application filed by the appellants
to the Tami|l Nadu High Court was disnissed at the stage of
adnmi ssion on the ground that each of the conpetent article
and the fertilizer mxture have di fferent cheni ca
properties of their own and their use also is different and
that, therefore, it is not possible to treat the fertilizer
m xture as the same article as the conponents thensel ves.

The appel | ants contended i n appeal by special |eave

(1) As s. 3(2) of the Act provides for |evy of
sales tax in respect of goods nentioned in
the First Schedule at the rate and only at
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the point specified thereunder and as the
fertilizer mxtures are prepared by mxing
manual |y by means of shovels some of the
chem cal fertilizers nmentioned in sub itens 1
to 15 in Entry 21 in the Schedule w thout
adm xture of any organic manure, they are not
liable to tax inside the State.

(2) Even if such fertilizer bears a specific
conmerci al name, for the purpose of the Act,
it has no identity except as a chenica
fertilizer and secondly the m xing of one or
nore chemical fertilizers cannot but be the
sanme article entitled to application of
single point schene in respect of its
ingredients. This is the natural inplication
of the expression ’'chenmical fertilizers’
fol l'owed by the expression '"that is to say’.

Di sm ssi ng the appeal

HELD : (1) The principal question for determ nation in
these appeal s i's whether the fertilizer mxtures in question
can be treated as the sane article as chemcal fertilizers
conposing them A plain reading of s. 3 read with item 21 of
the First Schedul e shows that it is only when a chem ca
fertilizer specified in subitens 1 to 15 of item No. 21 of
the First Schedule is sold in the sane condition in which it
is purchased that it is not subject to a
796
fresh levy. Fertilizer mixture it would be noted is not the
same article as the ingredients conposing it. It .is sold as
a different conmercial product. The question whether there
is any manufacturing process involved in the preparation of
any fertilizer mixture is wholly irrelevant for the present
purpose. [798A G H, 799A]

(2) The fertilizer mxture is a marketable comodity
different from its conponents, it-is put to different use
and has different properties. [800-QG

State of Tami| Nadu v. Rallis India, 34 S.T.C. 532 and
State of Tami|l Nadu v. Pyarelal Ml hotra [1976] 3'S.C R
168, relied on.

JUDGVENT:

Cl VI L APPELATE JURI SDI CTI ON

Appeal by Special Leave fromthe Judgnent and Order
dated the 5-3-74 of the Madras Hi gh Court in Tax Cases Nos.
77 and 78/ 74.

K. S Ramarmurthi and A T. M Sanpath for/ the

Abpellant.
S. T. Desai, A V. Rangam and A. Subhashini; for
Respondent .

The Judgrment of the Court was delivered by

JASWANT SINGH, J.-These appeals by special |eave from
the common judgnent of the Madras Hi gh Court dated March 5,
1974, in Tax Cases Nos. 77 and 78 of 1974 which involve the
interpretation of section 3 and item No. 21 of the First
Schedule to the Tamil Nadu CGeneral Sales Tax Act, 1959
hereinafter referred to as ’'the Act’', shall be di sposed of
by this judgnent.

The appellant, Tvl. Shaw Wallace & Co. Ltd., a public
[imted conpany, is a registered deal er under the Act and is
an assessee on the rolls of the Comrercial Tax O ficer |V,
Central Assessnent Circle-23, Madras. Anpongst other things,
t he appel | ant manuf act ur es and deal s in chemni ca
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fertilisers. It also prepares fertiliser mxtures. For the
assessment years 1969-70 and 1970-71, the appellant clained
exenption on a turnover of Rs. 2,35,01,129.47 and Rs.
2,07,94,490. 73 respectively relating to sales of fertiliser
m xtures. The case of the appellant was that as the
fertiliser mxtures were prepared by dry m xing of various
chem cal fertilisers (shown as sub-itens (1) to (15) of S
No. 21 of First Schedule to the Act) according tothe
standard formula approved by the Director of Agriculture at
its mxing works manually by neans of shovels and as the
resul tant product could not be said to be a comodity
different from the ingredients conposing it which had been
purchased within the State and had suffered tax under item
No. 21 of the First Schedule to the Act, they could not be
taxed again. The Assessing O ficer disallowed the exenption
on the entire turnover for the vyear 1969-70. He, however,
al | owed exenption on a turnover of Rs. 1,65, 44,223.73 which
represented the ~mxture sold after August 6, 1970-the date
when the Taml Nadu General Sales Tax (Third Anmendnment) Act
(26 of 1970) anending item21 of Schedule cane into force.
On appeal;  the Appellate ~Assistant Comm ssioner (CA 1,
Madras City, found that part of the ingredients which went
into the production of fertiliser mxtures had suffered tax
under the Act. He, therefore, allowed exenption on the
turnover which had suffered tax by following the earlier
decision of the Sales Tax Appellate Tribunal dated July 27,
1972 in the case of Rallis India Ltd.. T. A 114 of 1971
where it was held that there is no manufacture and the
resultant product viz. manure mxture is not a different
product than the ingredients constituting it which have
al ready suffered tax. The
797
exenption allowed by the Appellate Assistant Conmi ssioner
for the years 1969-70 and 1970-71 amounted ' to Rs.
1, 20, 18,842.80 and Rs. 42,38,182. 90 respectively. The
appel lant filed further appeals for both the years under
section 36(1) of the Act before/ the Tam | Nadu Sal es Tax
Appel l ate Tribunal against the orders of the “Appellate
Assi stant Comm ssioner. The State of Tami| Nadu also filed
enhancenent petitions. Since the earlier order of the Sales
Tax Appellate Tribunal dated July 27, 1972 in T. ‘A. No. 114
of 1971 (supra) which was the basis of the relief granted by
the Appellate Assistant Comm ssioner was reversed by the
Madras High Court vide its judgnent dated Septenber 18,
1973, in T.C No. 18 of 1973, the Sales Tax Appellate
Tribunal by its orders Nos. 1138/1139 of 1972 dated February
21, 1974 <cancelled the relief granted to the appellant by
the Appellate Assi st ant Conmi ssi oner . The appel I ant
thereupon took the matter in revision to the Madras Hi gh
Court under section 38 of the Act but its applications were
di smissed at the stage of adm ssion by that Court-on March
5, 1974 in the light of its earlier judgment dated Septenber
18, 1973 in T.C. No. 18 of 1973 (Revision No. 6 of 1973)
where it was observed: -
"Each of the conponent article and the manure
m xture have different chenmical properties of their own
and their wuse also is different. It is not, therefore,
possible to treat the nanure-mxture as the sane
article as the components thenselves.... Wether the
process adopted (in the preparation of manure m xture)
is manufacture or otherwise, if the resultant product
obtained by mxing the various articles of chenica
fertilisers referred to in item 21 is sold as a
di fferent comrercial product and for a different user
it has to be treated as a different article fromthe
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conponent s".

In rendering this decision, the WMidras H gh Court
relied on the ratio of the decision of its own Court in
Imperial Fertilisers and Conmpany v. State of Mdras, (1) to
the effect that if the mixture sold has different chem ca
properties and is tested as a different conmmodity in
comerce, its sale cannot be taken to be a second sale of
chemical fertiliser nerely because the conponents have
suffered tax at an earlier stage as chemical fertilisers.

After failing to obtain a certificate of fitness for
appeal to this Court, the appellant applied for specia
| eave to this Court which was granted vide order dated March
15, 1974.

Appearing in support of the appeals, M. Desai has
urged that as section 3(2) of the Act provides for |evy of
sales tax in respect of goods nentioned in the First
Schedul e at the rate and only at the point specified therein
and chemcal fertilisers which ‘are specified in sub-itens
(1) to! (15) of item No. 21 of the First Schedule to the Act
are liable “to tax at the point of first sale inside the
State, the sales of fertiliser nmxtures which are prepared
by mxing nanually by nmeans of shovels, some of the
aforesaid chemical fertilisers nmentioned at sub-itenms 1 to
15 in the Schedul e wi thout ad-m xture of any organi c manure
are not liable to/ tax inside the State. M. Desai has
further wurged that” even if each fertilisers bears a
speci fied conmercial name, for the
798
purpose of the Act, it has no identity except as a ’'chenica
fertiliser’ and consequently the mxture off one or nore
chem cal fertilisers cannot but be the same article entitled
to application of single point schene in respect of its
ingredients. This, according to M. Desai, is the natura
i mplication of the expression " chem cal fertilisers’
foll owed by the expression "thatis to say".

The principal question for -determnation in these
appeals is whether the fertiliser mxtures in question can
be treated as the sanme article as chenical fertilisers
conposi ng them

For a proper determination of the contention raised on
behal f of the appellant, it is necessary to refer to section
3 of the Act and to item No. 21 of the First Schedule to the
Act which run as under: -

"3. Levy of taxes on sales or purchases of goods: -

(1) Every dealer (other than a casual trader or
agent of a non-resident dealer) whose tota
turnover for a year is not less than fifteen
t housand rupees and every casual trader or
agent of a non-resident dealer, whatever be
his turnover for the year, shall pay a tax
for each year at the rate of (three per cent)
of his taxable turnover .......

(2) Notwi thstanding anything contained in . sub-
section (1), in the case of goods mentioned
in the first schedule, the tax under this Act
shal | be payable by a dealer, at the rate and
only at the point specified therein on the
turnover in a year relating to such goods
what ever be the quantum of turnover in that
year .......

"ltem 21 of the First Schedule : Chenica

fertilisers, that is to say:-

(1) Amonium sul phate; (2) Amoniumnitrate; (3)
Uea (4) Ammoni um Chol oride; (5) Sodium
Nitrate; (6) CalciumAnmonium nitrate; (7)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

super phosphate single; (8) super phosphate
triple; (9) Kotka phosphate (10) di-calcium
phosphate; (11) Potassiumchloride (nuriate
of potash); (12) sul phate of potash; (13)
none amoni um phosphate; (14) di-ammoni um
phosphate; (15) bone neal; (16) any mxture
of one or nore of the articles nmentioned in
items (1 to 15) and one or nore of the
organic manures. Point of levy is at the
point of first sale in the State, rate of tax
is 31/27."

A plain reading of the above nentioned provisions would
show that it is only when a chemcal fertiliser specified in
sub-items 1 to 15 of item No. 21 of the First Schedule is
sold in the sanme condition in which it is purchased that it
is not subject to a fresh levy. Fertiliser mixture, it would
be noted, is not  the "same article as the ingredients
conposingit. It is sold as a different conmercial product.
It is 'put to a different use and has different chemca
properties. As such, it
799
has to be treated as a different article fromits conponent
parts. The guestion whether there is any manufacturing
process involved in the preparation of any fertiliser,
m xture or whether 'shovel mxing of the chemcal fertilisers
amounts to nanufacture or not is wholly irrelevant for the
pur pose of the determ nation of the question before us.

The deci sion of ‘the Bonbay Hi gh Court in Nlgiri Ceylon
Tea Supplying Co. v. The State ~of Bonbay,(1) on which
reliance is placed by counsel for the appellant in support
of his contention has no bearing on the question before us
as the language of the proviso to section. (8a) of the
Bonbay Sales Tax Act, 1953 which fell for consideration in
that case is not the sane as section 3 and item 21 of the
First Schedule to the Act before us. It has also to be borne
in mnd that we are not called upon in the instant appeals
to consider as to whether the chemcal fertilisers which had
been purchased by the assessee had been processed as in the
case of N lgiri Ceylon Tea Supplying Co. (supra). The only
guestion before wus, as already indicated, is as to whether
there was any mixture of one or nore of the articles shown
as sub-items (1) to (15) of itemMNo. 21. It is admtted by
the appellant in the statement of +the case that the
fertiliser mixture is prepared by mxing various chemca
fertilisers and fillers like <china clay, ~gypsometc. by a
shovel. It cannot also be disputed that the fertiliser
mxture is a marketable commodity different from its
conponents, is put to different use and has different
properties.

In the case of Inperial Fertiliser and Co.  (supra)
where the assessee purchased various items of chem ca
manure referred to in item21 of the First Schedule to the
Act and brought about a new product by m xi ng one or nore of
the said articles with one or nore of the organic nmanure,
the resultant product, it was held, could not be said to be
the same chem cal manure or fertiliser which the assessee
had purchased, as the m xture would have different
properties of its own and it could not be said that it
retained the same characteristics or properties of any of
the chemical manures or organic manures which went to make

up the resultant mxture. It was further held in that case
that for getting an exenption on the ground that the sale of
an article is a second or subsequent sale, it nust be

established that there has been a sale of the sane goods at
an anterior point of tine and if there is no identity
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bet ween the product purchased and the product sold, it is
not possible to treat the sales of the product by an
assessee as second sal es.

In State of Tamil Nadu v. Rallis India Ltd.(2) it was
held that as manure m xture prepared fromone or nore of the
articles nentioned in sub-items (1) to (15) of item No. 21
of the First Schedul e has chem cal properties different from
its conponents and its wuse is also different, it is not
possible to treat the manure mixture as the sane article as
the components thenselves. The follow ng observations nmade
in this decision are pertinent:-

"If the product obtained by mxing the various
chemcal fertilisers referred toinitem2l is sold as
a different conmmercial product and for a different
user, it has to be

800

treated as adifferent aritcle from the conponents,

whet her the process of such mxture is one of

manuf'act ure or-not".

In State of Tamil Nadu v. Ms Pyari Lal Mlhotra
etc.(1l) a bench of four judges of this Court, to which one
of us, nanely, My Lord the “Hon ble Chief Justice was a
party, had occasion to consider the neaning of the
expression "that is to say" and the tests to be applied in
determ ni ng whether the sale of a certain class of goods is
subject to the levy of single point sales tax. Wth regard
to the expression "that is to say", our Ilearned brother
Beg, J. who spoke for the Court observed: -

"We think that the precise nmeaning of the words
"that is to say" nust vary with the context...... But
in the context of —single point sales tax, subject to
speci al conditions when inmposed on separate categories
of specified goods, the expression was apparently
enpl oyed to specifically enunerate separate categories
of goods on a given list. The purpose of such
speci fication and enuneration in a statute dealing with
sales tax at a single point in a series of sales would,
very naturally, be to indicate the types of goods each
of which would constitute a separate class for a 'series
of sales. Oherwise, the listing itself |oses al
meai ng and would very naturally, be to indicate thet
ypes of goods each of be w thout any purpose behind
it".

In regard to the test for determning the taxable
events in relation to the sales tax, sane |earned brother
observed as follows: -

"The mere fact that the substance or raw materia
out of which it is made has also been taxed in sone
other form when it was sold as a separate "commercia
commodi ty, woul d nake no difference for purposes of the
| aw of sales tax. The object appears to us to be to tax
sal es of goods of each variety and not the sale of the
substance out of which they are nade.... As soon as
separate comercial commodities change or conme  into
exi stence, they becone separately taxable goods  or

entitles for purposes of sales tax.... The | aw of sales
tax is al so concerned with "goods" of various
descriptions. |It, therefore, becones necessary to

determ ne when they cease to be goods of one taxable

description and beconme those of a commercially

di fferent category and description”.

As in the instant cases, the m xtures produced by the
appellant are different from their conponent parts, their
properties and uses are also different and they are sold as
di fferent comrerci al products, the appel l ant was not
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entitled to the exenption clained by it. The appeals
accordingly fail and are dism ssed with costs.

P. H P. Appeal s di snmi ssed.
801




