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ACT:

I ncome-tax Act 1922 section 10(2) (vi-a)-Non-resident -
Conpany - Taxabl e profits conputed by special fornmula evol ved
by Incone-tax O ficer and not under second nmethod in rule 33
I ncome-tax Rules | of 1922-Wether initial -and additiona
depreci ati on adni ssi bl e.

HEADNOTE:

The appellant is a non-resident shipping conpany with its
local office in Calcutta. For its assessment to incone-tax
for the years 1952-53 to 1956-57 the appellant filed returns
di sclosing taxable incone conmputed on the basis of its
annual turn-over in its Indian trade but did not furnish
particulars of its world incone. The Incone-tax O ficer
conputed the taxable business income for each year by
application of a special formula which was accepted by the
appel l ant. However, in computing the inconme, thelncone-tax
Oficer only allowed normal depreciation and other trade
al | owances admi ssible under the income-tax Act 1922 and did
not allow any initial depreci ati on or addi ti ona
depreciation in respect of the ships of the appellant in any
of the assessment years, because the ships acquired by the
appel l ant were not introduced into the Indian business in
the years in which they were newy acquired. The, orders of
assessment were confirnmed by the Appellate Assi st ant
Conmi ssioner but the Tribunal held that in respect ~of al
the four ships, additional depreciation wag ' admssible
under section 10(2) (vi-a) of the Act, as clainmed. The High
Court, on a reference, answered the question against the
assessee.

HELD : Additional depreciation was not admissible to the
appel l ant as an all owance in the conmputation of the taxable
income by the special fornula adopted by the Incone-tax
Oficer.

It was conmon ground that the, appropriate method for
determning the profits was the second method in r. 33. But
that nmethod was never applied; if it was applied in the
conputation of the world profits of the assessee, it would
have been necessary to allow the various depreciation
al | owances. The assessee could not, while accepting
determ nation of taxable profits in a manner not warranted
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by the second nethod under r. 33, claim that addi ti ona
depreci ation should be allowed. [8 E]

The Suprenme Court in the present appeal was exercising an
advisory jurisdiction and could not decide whether the
conputati on of taxable incone by the Incometax O ficer by
the application of the formula evolved by hi mwas correct.
Additional depreciation is a statutory allowance in the
determ nation of taxable profit under s. 10 of the Act, and
in the case of a non-resident where, actual incone cannot be
deternmined, and resort is had to r. 33, not whhen an
enpirical method is adopted for computation of the taxable
income. [7 H|

JUDGVENT:
ClVIL APPELLATE JURISDICTION.~Civil Appeals Nos. 1622 to
1626 of 1968.
Appeal s from the judgnent and order dated February 11, 1964
of the Calcutta H gh Court in Inconme-tax Reference No. 109
of 1960.

2
Sachin Chaudhuri, T. A Ramachandran and D. N. Cupta, for
the appellant (in all the appeals).
S. T. Desai, S/ A L. Narayan Rao, R H DbDhebar, R N
Sachthey and B. D. Sharma, for the respondent (in all the
appeal s).
The Judgnent of the Court was delivered by
Shah, J. Netherlands Steam Navigation Conpany Ltd. -
herei nafter called "the assessee™-is a non-resident Conpany
engaged in shipping business. For the assessnent years
1952-53 to 1956-57 the assessee filed its return of  incone
for the relevant accounting years disclosing taxable ' incone
conputed on the basis of its annual turnover in its |Indian
trade i.e. "round voyages" to and fromlIndian Ports. The
assessee did not furnish particulars of its world income.
The I ncome-tax O ficer conputed the taxabl e business incone
of the assessee for each year by the application of the
follow ng fornul a:
Indian trade profits x Indian Port receipts

Total Port receipts

By the expression "Indian trade profits" in the formula was
nmeant profit earned in "round voyages" nmade by t he
assessee’s ships which touched Indian ports. Operation of

t he formula may be illustrated by taking a~ sanmple
conputati on by the Income-tax Oficer for the year 1953-54 -
Kr. Kr.
"Total gross earning in Indian
Tr ade 10, 024, 996
Deduct: - -
(1) Total experience in Indian
Tr ade 7,705, 474
(2) Depreciation allowance 733,671 8,439, 145
Net profit India Trade 1, 585, 851
Gross earning from
I ndi an Ports 5, 440, 042
Proportionate Indian Profits:---
5, 440, 042
----------- * 1,585, 851 860, 559
100, 024, 996
(Rs. 100=Kr. 79. 80 Rs. 10, 78, 395"

In conputing the profits of the assessee in India in each
year the Incone-tax O ficer allowed normal depreciation and
other trade all owances admi ssible under the Indian |ncome-
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tax Act, 1922, and the relevant rul es made thereunder. He,
however, did not allow initial depreciation and additiona
depreciation in respect of the ships of the assessee in any
of the assessment years, because the ships acquired by the
assessee were not introduced into the Indian business in the
years in which they were newly acquired. ’'The orders of

"assessnent were confirmed by the Appellate Assi st ant

Conmmi ssi oner .

3

In appeal to the Incone-tax Appellate Tribunal the assessee

cl ai med Additional depreciation for four ships for which the

followi ng details were furnished:

"(1) S. S. Bintang Brought into use in 1950. Brought into

use in the Indian trade in 1951
Claimfor the assessnent years 1952-53
to 19-54-55.

(2) S. S Billiton Brought into use in 1951. Brought into
use in the lIndian trade in 1952. Caim
for the Assessnent years 1953-54 to
1956-57.

(3) S, S. Banka Brought into use in 1953. Brought into
use-in the Indian trade in 1954. daim
for the assessment years 1955-56 and
1956-57.

(4) S. S. Bawean Brought into use in 1953. Brought into
use in the Indian trade in 1954, daim
for the assessnment years 1955-56 and
1956-57."

The assessee and ‘the Conmi ssioner were agreed that the

taxable incone of the assessee had to be determ ned by the

application of the second nethod in Rule 33 of ~the Indian

I ncome-tax Rules, 1922. The Tribunal al'so observed that the

Conmi ssioner and the assessee agreed that the fornula

adopted by the Income-tax O ficer was "the correct nethod of

assessnent".

The Commi ssioner submitted before the Tribunal that if the

I ndi an business of the assessee he regarded as part of its

wor | d busi ness and not independent of it, the world profits

of the assessee nust be conmputed according to the provisions
of the Indian Incone-tax Act, 1922, and addi ti ona
depreciation my be taken into account in determ ning the

taxable profits wunder the Indian Incone-tax Act as a

fraction of the world profits. But he maintained that if

the Indian trade be regarded as a separate busi ness and not
part of the world trade of the assessee, additional _depre-
ciation could only be allowed under S. 10(2)(vi-a) ~ of the

Indian Income-tax Act, provided ships which are new are

i ntroduced into the Indian trade and not otherw se,

In the opinion of the Tribunal, in conputing the taxable in-

come of the assessee under the Indian Incone-tax Act, /1922,

the Indian business nmust be taken to be part- of the

assessee’s world business, and "depreciation which the
assessee was entitled to, in respect of its world business
by the application of the Indian |Incone-tax Act would  be
proportionately avai | abl e in respect of its I ndi an
busi ness." The Tribunal observed that under r. 33 "the
profits have to be cal cul ated under the ternms of the Indian

I ncometax Act and this act postulated that on all machinery,

plants and such other things |ike steaners brought into

busi ness after March 31, 1948, additional depreciation nust
al so be granted". The

4

Tribunal then observed that the ships brought into the

Indian trade were not new in the years of account relevant

to the five years of assessnent, but the assessee was stil
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qualified wunder S. 10(2) (vi-a) to additional depreciation
for a continuous period of five years, and "the fact in the
first of these years the new ships did not call at the
Indian Ports in one assessnent year did not disentitle the
assessee to the benefit not only for that year but also for
the succeeding four years". Accordingly the Tribunal held
that in respect of all the four ships of the assessee,
addi ti onal depreciation was adm ssi ble as cl ai ned.
At the instance of the Conmi ssioner of |Income-tax, the fol-
lowing question was referred by the Tribunal to the High
Court of Calcutta for opinion in respect of each of the five
years :
"Whether on the facts and circunstances of the case the
assessee-Conmpany is entitled to additional depreciation in
respect of the four ships nentioned above?"
The Hi gh Court answered the question in the negative
Cl ause (vi-a) was inserted in s: 10(2) of the Indian |Income-
tax Act, 1922, by s. 11 of the Taxation Laws (Extension to
Merged St ates and Amendnent) Act 67 of 1949. The clause as
anmended by s. 8 of the Indian Inconme-tax (Amendnment) Act 25
of " 1953 with effect fromApril 1, 1952, reads as follows :
"I'n respect of depreciation of buildings newy
erected, or _of machinery or plant being new
whi ch~ has been installed, after the 31st day
of March, 1948, a further sum (which shall be
deductible in determning the witten down
val ue) equal to the anmpunt admi ssible wunder
clause (vi) (exclusive of the extra allowance
for double or multiple shift working of the
machi nery or pl ant and the initia
depreci ation allowance admissibl e under that
clause for the first year of erection of the
buil ding or the installationof the machinery
or plant) in not nore than five successive
assessnments for the financial vyears next
following the previous year in which such
buil dings are erected and such nmachinery and
plant installed and falling within the period

conmencing on the 1st day of April,

949, and
endi ng on the 31st day of March, 1959."

The assessee is a non-resident Conpany. It maintains a
Branch Ofice in Calcutta; but on that account the’ 1ndian
busi ness of the assessee cannot be regarded as business
distinct fromits world business. It was not so treated by
the Income-tax Oficer, or by the Appellate Assistant
Conmi ssi oner . In conputing profits or gains of business

carried on by an assessee, nornal depreciation

5

under, S. 10(2)(vi) and additional depreciation under S.
10(2) (vi-a) are undoubtedly adnmissible in the conditions and
to the extent allowed under the two cl auses.

By S. 4(1) of the Indian Income-tax Act, the total inconme of
any previous year of a non-resident includes all inconeg,
profits and gai ns from what ever source derived which-

(1) are received or are deened to be received in the tax-
able territories in such year by or on behalf of such
per son, and

(2) which accrue or arise or are deemed to accrue or arise
to him’in the taxable territories during such year

Section 10 of the Act which charges to tax the profits and
gai ns of business, profession or vocation carried on by an
assessee applies to assessees who are residents, residents
but not ordinarily resident, and non-residents. Profits and
gai ns of business of a non-resident received or deened to be

1
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received in the taxable territories by or on behalf of the
assessee are taxabl e under the Indian Incone Tax Act 1922
profits and-gains of business which accrue or arise or are
deenmed to accrue or arise to himin the taxable territories
are al so taxabl e under that Act; but profits and gains which
accrue or arise or are deenmed to accrue or arise to a non-
resident without the taxable territories are not taxable
under the Act.

Section 4 is one of the pivotal sections in the schene of
the Income-tax Act. Thereby within the total income of a

non-r esi dent is included incone received, arising or
accruing, or deenmed to be received, or to have arisen or
accrued, -within the taxable territories. The Act however

gives no clear guidance for determ ning when inconme may be
sai d to have arisen  or ~accrued wthin t he t axabl e
territories. But r. 33 framed under the Act purports to
gi ve sorme direction “to the Incone-tax Oficer f or
determ ning i ncome, profits or gains accruing or arising to
a non-resident for the purpose of assessnent to incone-tax.
There is nodispute that the profits of the business taxable
under the lIndian I ncome-tax Act, 1922, are a fraction of the
wor |l d-profits-and the profits-are to be deterni ned under r.
33 of the Income-tax Rules.” Rule 33 of the Inconme-tax Rul es
reads as foll ows
"I'n /any-case in which the Inconme-tax officer
is of Opinion that the actual anmount of the
income, profits or gains accruing or-arising to any person
residing out of the taxable territories whether directly or
indirectly through or from any business connection in the
taxable territories or-through or fromany Property in the
taxable territories, or through or fromany asset or, source
of incone in the taxable territories, or through or from any
6
noney lent at interest and brought into the
taxable territories in cash or in kind cannot
be ascertained, the-anpbunt of such  incone,
profits or gains for the pur poses of
assessment to inconme-tax nay be cal culated on
such percentage, of the turnover so accruing
or arising as the ‘Income-tax Oficer nmay
consider to be reasonable, or on -an anount
whi ch bears the sane proportion to the tota
profits of the business of such person (such
profits being computed in accordance with the
provisions of the Indian Income-tax Act) as
the receipts so accruing or arising bear to
the total receipts of the business, or in such
other nmanner as the Income-tax O ficer. may
deem suitable."
The rule authorises the Inconme-tax Oficer to adopt one of
the three nmethods of determ ning incone, profits or- gains’-
?O the purpose of assessment to incone-tax where the
Income-tax OFficer is unable to ascertain the actual ' anount
of income, profits or gains, arising inter-alia out of a
busi ness connection in the taxable territories :-(a) a
per cent age of turnover considered reasonable (b) a
proportion of the total profits (conputed according to the
provi sions of the Indian Income Tax Act) of the business of
the assessee equal to the proportion which the receipts
accruing or arising bear to the total receipts of the
busi ness and (c) such other manner as the Incone-tax O ficer
nmay deem suit abl e.
The second nmethod, it was comon ground, was properly
applicable to the determ nation of taxable incone of the
assessee. That method requires as a first st ep,
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determ nation of the total profits of the business of the
assessee in accordance with the provisions of the Indian
I ncome-tax Act: the next step is to determ ne the proportion
bet ween the receipts accruing or arising within the taxable
territories and the total -receipts of the business; and the
third step is to determine the inconme, profits or gains by
the application of the proportion for the purpose of
assessnment to income-tax. This nethod ordains that the
fraction which the total profits bear to the total world
receipts is to be applied to the Indian receipts for
determining the taxable profits. The incone so determ ned
will be the taxable income wthout any further all owances,
because the permissible allowance wll all -enter the
conputation of the world inconme and i nconme taxable under the
I ncome-tax Act is also a fraction thereof.

Apparently the Income-tax Oficer did not apply the second
method wunder r. 33 in conmputing the taxable income of the
assessee,  for under that method in determ ning the taxable
income the receipts accrued or arising in India had to be
multiplied by the proportion between the total profits of
the business and the total receipts of the world business.

7

Counsel for the assessee asked us to assune that the profits
conputed by the Incone-tax O ficer according to the fornmula
adopted by himare profits deternmi ned by the second nethod
in r. 33, and clained on that footing that beside nornal
depreci ation, additional depreciation ought also to have
been taken into account, and the taxable profits of the
assessee deternmined on that basis: But that. assunption
cannot be mamde. One of the essential conditions of the
applicability of the second method in r. 33 is the
determ nation of the total world profits of ~ the assessee
under the Indian |Income-tax-Act, and reduction of the |Indian
taxable profits by the application of the appropriate
fraction. The assessee has not produced its books of
account of its world trade to enabl e the Inconme-tax O ficer
to determine its total taxable profits arising from its
wor | d busi ness.

There was apparently no clear appreciation of the true im
port of the second nethod wunder r. 33 bef ore the
Departmental Authorities and the Tribunal. Counsel for the
assessee suggested that his client may be willing to produce
before the Incone-tax O ficer the books of account of the
rel evant years for conmputing the total world profits
according to the Indian Incone-tax Act,- 1922, and the
benefit of additional depreciation nay then be allowed to
the assessee in conputing the total profits under the |Indian
I ncome-tax Act. Counsel for the Conm ssioner expressed. his
willingness to the adoption of that course. Counse

requested us to adjourn the hearing to enable themto obtain
instructions fromtheir respective clients, and the  hearing
was accordingly adjourned for three weeks. But ultimately
counsel for the assessee informed us that his clients my
not be able to bring before the Incone-tax O ficer the books
of account of their world trade.

The I ncome-tax O ficer has evolved a special fornmula for de-
termining the profits which is not the second nethod in r

33 of’ the Incone-tax Rules. The assessee has not
chall enged the correctness of that nethod, nor has the
Depart ment . In the application of that formula, norma

depreci ation and trade expenses are deducted fromthe tota
gross earning in the Indian trade, but not the additiona
depreci ati on.

Clearly the Income-tax O ficer did not in conmputing the tax-
able inconme resort to the second method inr. 33 of the
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I nconet ax Rul es. W are exercising in these appeal s
advisory jurisdiction, and are only called upon to answer
the question referred by the Tribunal. W are inconpetent

to decide whether conputation of the taxable income by the
I ncome-tax O ficer by the application of the formula evol ved
by himis correct: that question is not before us. W are
only concerned to deternmine the validity of the claim for
adm tting additional depreciation in the conputation of the
taxabl e income of the assessee by the nethod -adopted

8

by the Incone-tax officer. Additional depreciation is a
statutory allowance in the determ nation of taxable profit
under S. 10 of the Act, and in the case of a non-resident
where actual incone cannot be deternined, and resort is had
to r. 33, not when an empirical nmethod is adopted for
conput ati on of the tax-able incomne.

W are however unable to agree with the observations of the
H gh Court that "no relief inany shape or form can be
enjoyed by any assessee under the Indian Incone-tax Act in
respect . ‘of ‘a source of incone, unless the incone from that
source is taken into consideration for the purpose of that

Act. In the reference before us the income in question was
outside the purview of assessnent under the Indian |ncomne-
tax Act". That was not the plea of the Comm ssioner. The
source of the income of the assessee charged to tax was
business: it was not incone fromany -other source. The

Comm ssioner and the assessee were ad idemon that nmatter.
The only dispute was whether additional depreciation was
admi ssible in the conputation of the taxable ' incone, when
the taxabl e business profits were determ ned by the Incone-
tax O ficer by the nethod evolved by him

It was common ground that the appropriate nethod for deter-
mning the profits was the second nmethod in r. 33. But that
method was never applied: if it was applied in the
conputation of the world profits of the assessee, it 'would
have been necessary to allow the various depreciation
al | owances. The assessee could not, while accepting
determ nation of taxable profits in a manner not ~“warranted
by the second nethod under r. 33, —claim that ~ additiona
depreci ation should be allowed. The answer to the question
therefore is that additional depreciation is not ~-adm ssible
as an all owance in the conputation of the taxable incone by
the special formula adopted by the Incone-tax O ficer

The appeals fail. The assessee will pay the costs of these
appeals. One hearing fee.

R K P.S. Appeal s
di smi ssed.
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