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ACT:

Industrial Dispute--Termnation of service of an enpl oyee on
paynment of one month’'s salary in lieu of notice--order of
term nation purported to be discharge under R 40 (1) of
Service Rules--Jurisdiction of the Tribunal to examne
whet her it anmpounts to a di scharge or disnissal

HEADNOTE

M. Banerjee was an enpl oyee of the appellant. H s services
were termnated on the ground that the appellant had | ost
confidence in himand in lieu of notice he was ‘paid one
nonth’'s salary. The union to which M. Banerjee belonged
took up his cause and on the failure of the parties to reach
a settlenent the nmatter was referred to the -Industrial
Tri bunal by the CGovernnent.

The appellant contended before the Tribunal that the order
of termnation of service of M. Banerjee was an order -~ of
di scharge which it was conpetent to make under R, 40 (1)
126

of the Service Rules. it was contended by the respondent
that the termination was not a discharge sinmpliciter but was
in substance dism ssal and that the Tribunal was entitled to
consider the propriety of the appellant’s action

The Tribunal held that it had jurisdiction to |ook“into the
reasons behind the discharge of an enployee. On the exa-
m nation of the evidence the Tribunal found that no
mal afi des on the part of the enployer had been proved —and
t hat the termination of service did not anmount to
victimsation or unfair |abour practice. Even so it held
that the discharge was not justified and directed the
rei nstatement of M. Banerjee. The present appeal is by way
of special |eave.

Before this Court, in addition to the above contention the
appel lants contented that in the light of the evidence
before the Tribunal its finding that the di scharge was not
justified, was wong.

Held, that in the matter of an order of discharge of an
enpl oyee the form of the order is not decisive. An




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

I ndustri al Tribunal has jurisdiction to exam ne the
substance of the matter and deci de whether the termnation
is in fact discharge sinpliciter or it anbunts to dism ssa

whi ch has put on the cloak of discharge sinmpliciter. The
test always has to be whether the act of the enployer is
bona fide or whether it is a nalafide and colourable
exerci se of the powers conferred by the terns of contract or
by the standi ng orders.

Bucki ngham & Carnatic Co. Ltd. v. Wrknmen of the Conpany 95
(1951) Il L. L. J. 314, chartered Bank, Bonbay v. Chartered
Bank Empl oyees Union (1960) Il L. L..T. 222 and U. B. Dutt &
Co. (Private) Ltd. v. Its Wrknen, (1962) I L.L.J. 374,
referred to.

Since the reasons given by the Tribunal in support of its
concl usi on were whol |y unsatisfactory its order nust be set
asi de.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI.ON : Civil ~Appeal No. 322 of 1962.
Appeal by special leave fromthe Award dated Septenber 13,
1961, of the Second Labour Court, West Bengal, in Case No.
VI11-C 40 of 1960.

M .C Set al vad, /J. B. Dadachanji, O C.

Mat hur and Ravi nder Narain, for the appellant.
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C K.  Daphtary, ‘Solicitor General of India and Janardhan
Sharma, for the respondent No. 1

1963. February 15. The judgnment of the Court was delivered
by
GAJENDRAGADKAR J.--M. R K. Banerjee had been enployed by
the appellant, the Tata Gl MIIls Co. Ltd.as a Sal esnan on
April 3, 1956, as a probationer and he was confirned on
Novermber 5, 1956. On Decenber 5, 1959, his services were
term nated and he was informed that the appellant had | ost
confidence in him and so, it bad decided to discharge him
Accordingly, in lieu of notice, he was paid a nonth's sal ary
and was told that he ceased to be the enpl oyee of the appe-
[lant as fromthe date next after he received the order from
the appellant. The discharge of M. Banerjee was resented
by the Union to which he bel onged and the Union took up - his
case. Since the dispute could not be settled am cably, the
Uni on succeeded in persuadi ng the Governnent of West Benga
to refer the dispute for adjudication to the Second Labour
Court on the ground that the said discharge was not
justified. That is how the discharge of M. Banerjee became
an i ndustrial dispute between the appellant and the
respondents, its worknmen represented by their Union. The
Labour Court which tried the dispute cane to the conclusion
that the appellant had failed to justify the discharge of
M. Banerjee and so, it has directed the appellant to
reinstate himand pay himfull enoluments fromthe date of
his discharge up to the date of his reinstatenent. It is
this order which is challenged by the appellant by “its
present appeal brought to this Court by special |eave.
The material facts leading to the termnation of M.
Banerjee’'s services lie within a very narrow conpass. in
Noverber, 1959 M. Banerjee was working in the Assam area
and as such, had to work
128
as a Sal esman at Dhubri, Bongai goan, Rangia and Tejpur. The
appel | ant expected that as its Sal esman M. Banerjee should
visit dealers in his area and carry on intelligent and
i ntensive propaganda to popularise the sale of t he
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appellant’s products. The appellant has a Sales ice in
Calcutta and the manager of the said ice visits the areas
within his jurisdiction to inspect the work of Sal esmen.
Accordingly M. CQupta who was then the manager of the

Calcutta ice visited the area assigned to M. Banerjee, in
the |last week of COctober. He found that M. Banerjee was
networ ki ng satisfactorily as a Salesman. In particular, he

noti ced that whereas M. Banerjee had reported to the ice
that the Bongai goan Stockists had 20 boxes of dried up and
deshaped 501 Special Soap which could not be distributed in
the market he had in fact not opened a single box and had
not cared to satisfy hinself that the soaps had either dried
up or had been deshaped. In fact, M. Gupta found that the
boxes were intact and he opened them and discovered that
five boxes contained soap which had dried up and had becone
deshaped, whereas the 15 other boxes were in good condition
Ther eupon, M. Gupta nade a report to the zonal Manager on
Novermber 2, 1959, adversely commrenting on M. Banerjee’s
wor K. The said report was in due course forwarded to the
Head ice in Bonmbay. The Head ice then instructed the
Calcutta Salesice by tel ephone to send for M. Banerjee and
call for his explanation. Accordingly, M. Banerjee was
sent for and his explanation taken; M. CGupta then nade
another report expressing his dissatisfaction wth the
expl anati on given by M. Banerjee. This report was sent on
Noverber 24, 1959. The Head ice accepted this report and on
Decemnber 5, 1959, issued to M,  Banerjee the or der
termnating his services. That, in brief, is the case set
out by the appellant in support of the action taken by it
agai nst M. Banerj ee.
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The appellant had alleged that the ternmination of M.
Banerjee's services was not dismissal but was a discharge
simpliciter, and according to -it, the discharge was
justified by the ternms of contract between the appellant and
M. Banerjee as enbodied in Rule 40 (1) of the Service Rules
of -the appellant. The appellant, therefore, urged that the
Labour Court had no jurisdiction to consider the ‘propriety
of the appellant’s action in discharging M. Banerjee.
The respondents, on the other hand, —contended that the
di scharge was not discharge sinpliciter but was, i'n
substance, dismssal, and so, it was urged that the Labour
Court was entitled to consider the propriety of t he
appel l ant’ s action. Basing thenselves on the plea that the
di scharge anobunted to dismissal, the respondents pleaded
that the failure of the appellant to hold an enquiry agai nst
M. Banerjee introduced a serious infirmty.in the order
passed against him and they argued that the conduct of the
appellant was nmlafide and the disnmissal of M. Banerjee
amounted to victim sation.
The Labour Court has found that according to the “ternms of
contract under which M. Banerjee was enployed by the
appel lant, the appellant was entitled to discharge M.
Banerjee from its enploynment under Rule 40 (1) of the
Service Rules; but it held that nmerely because the order
served on M. Banerjee purported to be an order of
di scharge, that would not exclude the jurisdiction of the

Labour Court to exami ne the substance of the matter. In
fact, M. joshi who appeared for the appellant conceded
bef ore the Labour Court that an adjudicating Court can | ook
into the reasons behind the discharge of an enpl oyee. That

is why evidence was |led by- both the parties before the
Labour Court. Having considered that evidence, the Labour
Court has found that the respondents’ plea about the nmala
fides of the
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appel | ant was not proved and it held that the term nation of
M. Banerjee's services could not be said to anobunt to an
act of victim sation or an unfair |abour practice. Even so,
it held that the discharge was not justified, and so, it, has
directed the appellant to reinstate M. Banerjee. It is the
validity of this order that is challenged before us by M.
Set al vad on behal f of the appellant.

The true legal position about the Industrial Courts
jurisdiction and authority in dealing with cases of this
kind is no longer in doubt. It is true that in severa

cases, contract of enployment or provisions in Standing
Orders authorise an industrial enployer to termnate the
service, of his enployees. after giving notice for one nonth
or paying salary for-one nonth in lieu of notice, and
normal Iy, an enpl oyer may, in a proper case, -be entitled to
exerci se the said power. But where an order of discharge
passed - by an enpl oyer gives rise to an industrial dispute.
the formof the order by which the enployee’s services are
term nated, woul d not be decisive ; industrial adjudication
woul d be entitled to examine the substance of the matter and
deci de whether the termination is in fact discharge sinpli-
citer or it ampunts to dismssal which has put on the cloak
of a discharge sinpliciter. |If the Industrial Court 1is
satisfied that the order of discharge is punitive, that it
is nmalafide, or that it anmounts to victimsation or wunfair
| abour practice, it is conpetent to the Industrial Court to
set aside the order and in a proper case, direct the
rei nst at ement of ‘the enployee. In sone cases, t he
term nation of the enployee’s services may appear to the
Industrial Court to be capricious or so unreasonably severe
that an inherence may legitinmately and reasonably be drawn
that in termnating the services, the enployer was not
acting bonafide. The test always has to be whether the act

of the enployer is bonafide or not. If the act is nmalafide,
or appears to be a col ourable
131

exercise of the powers conferred on the enpl oyer either by
the terns of <contract or by the standing orders, then
not wi t hst andi ng t he form of the or der, i ndustria
adj udi cation would exam ne the substance and would direct
reinstatement in a fit case. This position was recognised
by the Labour Appellate Tribunal as early as 1951 in
Bucki ngham and Carnatic Co. Ltd., v. Wrkers of the Conpany,
(1), and since then, it has been consistently followed vide
Chartered Bank, Bonbay, v. Chartered Bank Employee’s Union
(2) , and U B. Dutt & Co. (Private) Ltd. v. Its Wrkmen
(3).

In the present case, the Labour Court has nmade a definite
finding in favour of -the appellant that its action in
termnating the services of M. Banerjee was not  nmal afide
and did not ampunt to victimsation. Even so, it proceeded
to exanm ne the propriety of the said action and cane to the
conclusion that M. Banerjee’s discharge from enpl oynment did

not appear to it to be justified. In comng to this
concl usion, the Labour Court has given sone reasons which
are clearly unsupportable. It has observed, for instance,

that the appellant has not produced any docunentary evi dence
in support of its allegation against the efficiency of M.
Baner | ee. This is clearly wong because the two reports
made by M. QGupta in respect of M. Banerjee’'s conduct do
amount to docunentary evidence which cannot be lightly
brushed aside. It has then commented on the fact that the
al l egations made by M. Gupta against M. Banerjee on six
counts are of a general character. This coment again
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cannot be justified because M. CQupta stated in clear terms
the defects in M. Banerjee's work which had cone to his
notice. These defects are specific and it is idle to refuse
to give inportance to this evidence nmerely on the ground
that no specific instances had been cited. In regard .to
the question as to whether the 20 boxes had been opened by
M. Banerjee before he nade his report

(1) (21951) 11 L.L J. 314. (2) (1960) 11 L.L.J. 221

(3) (1962)1 L.L J. 374.
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to the Zonal ice, the Labour Court has observed that on this
point.. there is the evidence of M. Banerjee against that

of M. Qupta and there was no particular reason to believe
one in preference to the other. Now, it is clear that such
an -observation is hardly of any help because it was
necessary for the Labour Court to express its conclusion on
this point ; it might have believed either M. Banerjee or
M. CQupta, but by saying that there is no reason why one
shoul d| be believed rather than the other, the Labour Court
| ef t this part of the -dispute entirely undeci ded.
Similarly, the Labour Court has accepted the fact that M.

Gupta that called for and received M. Banerjee’'s
expl anation and to that extent it has rejected M. Banerjee’
suggestion that he had not given any explanation a all ; but

even so, the Labour Court has not considered the effect of
this conclusion on the main controversy between the parti es.
In our opinion, therefore, the-reasons given by the Labour
Court in support of its conclusion that the discharge of M.
Banerjee was not justified are wholly unsatisfactory and so,
it has becone necessary for us to examne the evidence
our sel ves.

The first report nmade by M. Gupta expressly states six
grounds on which M. Banerjee’'s work was found to be
unsati sfactory. M. CQupta took the view that M. Banerjee
was very slowin his work as a Sal esman, that he was not
able to judge the capacity of the dealers and to give them
sufficient stocks in tine, that he took no steps to /put the
products of the appellant on prominent viewin the dealers’
shops, that he wag not |ooking after the pasting of the
posters, in fact in one place the poster was pasted upside
down, that he was not educating the stockists and deal ers as
he coul d have done and that he was reluctant to put hard and
intelligent work. It is remarkable that when M. Banerjee
was asked about this report in cross-exan nation, he frankly
stated that
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M. Gupta was not unfriendly towards himand he was really
unable to say why M. Gupta should have nade these adverse

comments against his work. 1In fact, the Labour Court itself
has found that the appellant was not actuated by any
ulterior considerations in discharging M. Banerjee. Thi s

report was nade by M. Cupta soon after he inspected M.
Banerjee’s work and there is no reason, whatever, why the
Labour Court should have been reluctant to accept this
report.

Confining ourselves to the mmin conplaint against M.
Banerjee that he had not exam ned even a single box before
he reported that the contents of the said boxes were not
mar ket abl e, M. Qupta expressly stated that he had seen the
20 boxes and found that none of them had been opened at all
They were intact in the conpany’ s packing with the straps on
them M CQupta got them opened and found that the contents
to the extent of 5 cases were really damaged and that the
remai ni ng contents were alright and could be marketed at the
conpany’s prices. M. Banerjee stated in his evidence that
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he had all the cases opened and he added, as he. had to,
that the said cases were repacked for avoiding further
deterioration. Wen he was asked how that coul d be done, he
agreed that the netal straps had to be renoved for opening
of the boxes, but he added that he had arranged to have them
restrapped and nailed. It is clear that the strapping is
done in a factory by nmachines. M. Banerjee, however,
suggested that he could nmanage to get the straps put and
nailed wth hands. This evidence is patently unreliable.
Besides, it is significant that when he gave his explanation
to M. CGupta M. Banerjee admitted that he had opened only 5
or 6 out of the 20 boxes in question though his report
suggested that he had opened all the 20 boxes. Ther ef or g,
there can be no doubt that M. Gupta's statetnment is
absolutely true and that M. Banerjee had nade his report
about the
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unsati sfactory condition of the contents of the 20 boxes
wi t hout as nuch as opening any one of them' That being so,
it is difficult to understand howthe Labour Court could
-have come to the conclusion that the order of di scharge was
not justified.
The |learned Solicitor-General, however, attenpted to
argue that there was nothing on the record to show that
the 20 boxes which/ M. Gupta got opened were the sanme boxes
in respect of which M. Banerjee had nmade hi's report. W do
not think that having regard to the evidence given by M.
Gupta and M. Banerjee and the explanation’ offered by the
|atter when he was called to Calcutta by M. Gupta, there is
any room for such an ingenious suggestion. Both parties
knew t hat they were tal king about the sane 20 boxes and so,,
it is futile nowto suggest that the 20 boxes which M.
Gupta examined were different fromthe boxes in respect of
which M. Banerjee had nmade his report. It was also
suggested on behalf of the respondents that M. Gupta did
not admt that he had received some letters from M.
Banerjee in which he had conplained that owing to heavy
rains, conditions were not favourable for effective work in
the area entrusted to him It is true that when M. Qupta
was asked about these letters, he said he did not _remenber
if he had received them W do not think that the answers
given by M. Gupta in respect of these |letters can be of any
assistance to the respondents in discrediting M. QGupta's
evidence in any manner. On the whole, we have no hesitation
in holding that the appellant acted bonafide in ~discharging
M. Banerjee's services when it accepted M. @ipta' s report
and concurred wth his conclusions that the _explanation
given by M. Banerjee was not satisfactory.
The result is, the appeal is allowed and the order passed by
the Labour Court directing the
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appellant to reinstate M. Banerjee is set aside. In the
circunmstances of the case, there would be no order ‘as to
costs.
Appeal all owed.




