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This appeal has been filed on behalf of the Fertilizer
Corporation of India Ltd. (hereinafter referred to as the
‘ Corporation’) for setting  aside the judgment dat ed
24.9.1990 of the H gh Court by which the wit petition filed
on behalf of respondent No. 4, Shri D.K Jain, (hereinafter
referred to as the ’'respondent’) has been allowed ‘and a
direction has been given to the appellant Corporation to
take back the said respondent in service as Director
(Finance) w.e.f. 20.4.1986. A further direction has been
given that in case the post of Drector (Finance) had
already been filled up by sone other incunbent and it was
not possible) to appoint the the respondent-against the said
post, then he should be appointed in another equivalent post
with all consequential benefits.

The respondent joined the Indian Audit ‘and Accounts
Service in the year 1958 and was hol ding a substantive post
in junior adnmnistrative grade of Rs. 1500-100-3000 w.e.f.
15.7.1982. Wiile the respondent was working as Joi nt Adviser
(Finance), Bureau of Public Enterprises Selection Board for
t he post of Director (Finance) for the Corporation. By an
order dated 8.6.1982 issued by the Government of India.
Mnistry of Petrol eum Chemical s and Fertilizers the
respondent was appointed as Director (Finance) of the said
Cor por ati on.

Article 66 of the Articles of Association of the
Cor poration which provides for the appointnent of Director
says:

"66. (1) The Directors representing

the CGovt. shall be appointed by the

President of Directors shall be

appoi nted by the President of India

in consultation wth the Chairman
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of the Board of Directors and shal
be paid such sal ary and or
al l onance as the President of India
in consultation wth the Chairmn
of the Board of Directors and shal
be paid such sal ary and or
al | owance as the President may from
time to tinme determ ne

(2) All the Directors except the

Managi ng Director, Executi ve
Director/s and Functi ona
Director/s shall retire at the end

of their term not exceeding three
years from the date of their
appoi nt nent. The Managi ng Director,
Executive Director/s and Functiona
Director/s shal | retire on
his/their ceasing to hold the
of fice off the  Managing Director,
Executive Director/s and Functiona
Director/s. A retiring Director
shal | be eligible for re-
appoi nt nent .

(3) The President shall have the
power to renove any Di rector

i ncl udi ng the Chai r man, t he
Managi ng Director, Executive
Director/s and Functi ona

Director/s from office at any tine
and in his absolute discretion.
(4) The President shall have the

right to fill any vacancy in the
office of a Director caused by
retirement, renoval, resignation

death or otherw se."
The respondent after having been appointed as Director on
the Board of the Corporation was also appointed in/'terns of
Article 69 of the Articles of Association of the Corporation
as Director (Finance) of the said Corporation for a'period
of five years or till the age of _his superannuation
whi chever was earlier

Pursuant to the aforesaid order, the respondent joined
the Corporation on 17.7.1982. On 12.11.1984 another order
was i ssued by the Governnent of India, Mnistry of Industry
(Departnent of |Industrial Developnment) in-respect of the
sai d respondent saying that the President had been pl eased
to appoint the said respondent who was then Director
(Finance) of the Corporation as Director (Finance) of the
Cenent Corporation of India Ltd. for a period of two years.
The rel evant part of the order is as foll ows:

" ORDER.

In pursuance of Article 95(a) and

(b) of the Articles of Association

of the Cenent Corporation of India

Limted, the President is pleased

to appoint Shri  D.K.  Jain, at

pr esent Director (Fi nance),

Fertilizer Corporation of India

Limted as Director (Fi nance),

Cenent Corporation of India Limted

for a period of two years wth

effect from the date he assunes

charge of the post of Director

(Finance) in the Cerment Corporation

of India Limted."
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The Chairnan and Managing Director of the appellant-
Cor poration issued an order on 22.11.1984 sayi ng:

"“On hi s appoi nt nent as
Director (Finance) in the Cenent
Cor por ati on of I ndi a Ltd.,
notified vi de M nistry of

I ndustry’s Oder No.10-16/84-Com
dated 12th Novenber, 1984 and
subsequent request from the sane
Mnistry for his early release as
per their letter dat ed 17t h
Novenber, 1984 and the clearance
given by the Mnistry of Chemcals

and Fertilizers, it has been
decided to release Shri. D.K. Jain

Director (Finance) with effect
from 24t h November, 1984

(Forenoon).

He i's advised to hand over the
char'ge of his officeto Shri S
Padmanabhan, Dy. General -~ Manager
(Fi nance), who would | ook after the

work of Finance Division, in the
Corporate O fice, until further
orders. "

It may be nentioned that before the aforesaid order
dated 22.11.1984 was issued by the —appellant Corporation
rel easing the respondent w e.f. 24.11.1984 the respondent
had addressed a letter on 15.11.1984 to Shri lyer, Director,
Government of India, Mnistry of Industry (Department of
I ndustrial Devel opnent) saying that he had been appointed in
June 1982 as Director (Finance) in the appellant-Corporation
and his tenure had been fixed at five years, as such his
appoi ntnent for two years in the Cenent Corporation of |India
shall be a distinct disadvantage to -him and a request was
made:

“In View of above, I  would

request that ny term of appoi ntnent

in the Cenent Corporation of India

Limted be kept at five - years so

that | may not be denied the

benefit which was conferred earlier

by the Governnent at the time of

appoi nt nent in t he Fertilizer
Corporation of India Limted nore
so when I am not gaining any
nonetary advantage in joining the
Cenent Cor por ati on of I ndi a
Limted....... "

On 3.12.1984 yet another order was issued in respect of
respondent by the appel | ant - Corporation saying:
"Further to Meno  of even
nunber dated 23rd Novenber, 1984
and as requested by Shri D. K Jain
Director (Finance) he wll stand
relieved from the services of the
Corporation as Director (Finance)
with effect fromthe afternoon of
5t h Decenber, 1984.
Shri Jain is advised to hand
over the char ge to Shri S.
Padmanabhan, Dy. General Manager
(Fi nance) Padmanabhan, Dy Genera
Manager (Fi nance). Provi dent
Fund/E.L. will be settled as per
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rul e of the Corporation
(P. L. KUKREJA)
Chai rman & Managing Director"

On 5.12.1984 the respondent relinquished the charge of
the post of Director (Finance) of the appellant-Corporation
sayi ng:

" her eby relinquish the

charge of the post of Director

(Finance) FC with effect fromthe

afternoon of b5th Decenber, 1984 to

take up my assignment as Director

(Finance), Cenent Corporation of

I ndi a. There are no  papers which

need to be handed over as all the

related files are in the respective

sections and departnents.

Sd/
( D.K Jain)
Director (Finance)"
He assuned the charge of the post of Director (Finance) in
Cenent Corporation of India on 6.12.1984.

Unfortunately by an order dated 20.1.1986 issued by the
Governnment of India, Mnistry of Industry (Department of
Public Enterprises) the respondent was renoved fromthe post
of Director (Finance) in the Cenent corporation of India.
The af oresai d order said:

" ORDER
WHEREAS the President is of
the opinion that it is in the
public interest to do so;
NOW THEREFORE, in exercise of

the powers conferred by Article

95(d) of t he Articles of

Associ ation of Cement Corporation

of India Limted, New Delhi, the

President is pleased to termnate

forthwith the services of Shri D. K

Jain as Director (Finance) in the

Cenment Corporation of India Limted

and also remove himforthwith from

the Board of Directors of the said

Cor por at i on.

The Pr esi dent is further
pl eased to decide that Shri DK
Jain will be paid three nonths’ pay

and al | owances, as adni ssi bl e under

the rules of the corporations in

lieu of the period of notice

prescribed in para 1(1) of this

Mnistry's letter No. 10(18)/ 84-

Com, dated the 4th February, 1985.

By order and in the name of
the President.
Sd/- E. V.L. Prasada Rao
Under Secretary to the Govt.
of India"

The respondent addr essed a conmuni cati on dat ed
17.4.1986 to the Secretary, Departrment of Fertilizers,
Mnistry of Agriculture saying that he had received a reply
from the appellant-Corporation vide their Jletter dated
14.4.1986 that his enploynent wth that Corporation had
ceased i nmmediately on respondent being relieved on the
afternoon of 5.12.1984 consequent to his appointnment as
Director (Finance) in the Cenent Corporation of India. The
respondent made a grievance in the said letter that the
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appel | ant - Corporati on had not created a Pernmanent post for
his permanent absorption. In that connection, respondent
said: ’

"I't may please be recalled

that ny pernmanent absorption in

Fertilizer Corporation of India was

a material condition precedent to

ny appoi ntnent with the corporation

and retirement fromlndian Audit &

Account s Servi ce. Thi s was

stipulated both by me and ny cadre

authority, i.e. the Conptroller &

Auditor General of India through

various letters on the subject both

before and after ~ny joining the

Corporation in July, 1982 "

Qur attention-was drawn to.a comruni cati on dated
10. 6. 1983 addressed by Under Secretary to the Government of
India to 'the  Conptroller and Auditor General of India
referring to the Sanction of the President to the permanent
absorption of the respondent in the appellant-corporation in
public interest we.f. 17.7.1982. In this connection, a
reference was also made on behalf of the respondent to a
notification dated 21.6.1983 i ssued by the Asstt.
Conptroller and Auditor General saying:

"Consequent’ upon hi s pernmanent

absorption in t he Fertilizer

Cor poration of India Ltd. (A

Central Public Sector Undertaking),

New Del hi, in public interest, with

effect from 17th July, 1982 A N

Shri D.K. Jain, I.A & AS., is

deened to have retired from

Governnment Service with effect from

the sane date in terms of Rule 37

of the Central G vil Servi ces

(Pension) Rules, 1972."

When the appellant-Corporation refused to take ‘back the
respondent to the post of Director (Fiance) on the ground
that after the said respondent had been relieved fromthe
said post as desired by him there was no question of his
continuing on the said post, the respondent filed a wit
petition before the Hgh Court. That wit petition as
al ready nentioned above was allowed by the H gh Court and a
direction was given to the appellant to take back the said
respondent in service as Di rector (Fi nance) w.e.f.
20. 4. 1986.

According to the appellant-Corporation, ‘the claim of
the respondent that he had been appointed on permanent basis
inthe Corporationis not borne out from records of the
Corporation and the said claim has been nmade- by the
respondent only after the said respondent was renoved from
the post of Director (Finance) of the Cenment Corporation of
India. It was pointed out that the respondent had been
appoi nted by the appell ant-Corporation for a fixed tenure of
five years and there was no question of his being absorbed
on permanent basis in the Corporation. Even before the
expiry of the said period of five years, the respondent of
his own volition left the service of the Corporation to join
the Cenent Corporation of India. tn this background, after
his renmoval fromthe Cenment Corporation of India, there was
no question of the respondent conming back to appellant
Corporation to join the post of Director (Finance) or any
equi val ent post.

There is no dispute that at no stage any order was
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i ssued by the appellant-Corporation absorbing the respondent
inthe service of the Corporation on permanent basis. The
only order which issued in respect of respondent’s
appoi nt nent  under Article 66(1) of the Articles of
Associ ation of the Corporation on 8.6.1982 said in clear and
unanbi guous words that the appointment of the respondent as
Director (Finance) was for a period of five years or till
the age of superannuation, whichever was earlier. This order
was never nodified or substituted at any stage. The Stand of
the appell ant-Corporation appears to be that nerely on the
basis of notification issued on 21.6.1983 retiring the
respondent from the Government service we.f. 17.7.1982,
sayi ng "consequent upon his permanent absorption in the
Fertilizers Corporation of India Limted", it cannot be held
that the respondent had been absorbed in the Corporation on
per manent basis. Any such- statenment in the notification
i ssued by the Assistant- Conptroller and Auditor GCenera
shal |l be of no consquence so far the appell ant-Corporation
was concer ned.

It i's ~unfortunate that ~the respondent for his better
prospects-in life stepped out from service of the Centra
CGovernment to the service of the appellant-Corporation and
then to the Cenment Corporation of India. But the fact
remains that in thi's process, he has landed in a situation
where he cannot claim that either he continued in the
service of the Central CGover nment - or the appellant
Corporation till the date of his superannuation. Not only
the order of appointnent of the respondent by the President
in the appel | ant -Cor poration is clear, specific and
unanbi guous regarding his five ~years term - the respondent
has al so understood it —in the same manner. After he was
renoved from the Cenent Corporation of India, in his
af oresai d conmuni cation dated 17.4.1986 to the Secretary,
Departnent of Fertilizers, Mnistry of Agriculture he said:

"....This indicates that the

Fertilizer Corporation had not

created a  pernanent post to

accommodate ny lien consequent to

ny permanent absorption with. them

interms of Mnistry of Finance,

Government of India letter No.A-

39020/ 14/ 83- EC dat ed 10th June,

1983, conveyi ng President’s

sanction to that effect. If that be

so ny deened retirenent from I ndian

Audi t & Accounts Servi ce as

notified by the Conptroller and

Auditor General of India through

Noti fi cation No. 3740/ GE. I / J-

13/P.F.Pt. 111 dated 21st June, 1983

was not covered by the rules and

regul ations and therefore, ultra-

vires."

In other words, in the aforesaid communication he clainmed
that his resignation from the Indian Audit and Accounts
Service itself was ultra-vires and he shall be deened to be
continuing in the said service after his renoval fromthe
Cenent Corporation of India. In this background, according
tous, it is difficult to hold nerely on basis of aforesaid
notification dated 21.6.1983 issued by the Assistant
Conptroller and Auditor General saying that "consequent upon
the pernmanent absorption of the respondent in t he
Fertilizers Corporation of India" that the respondent had
been pernmanently absorbed in the appellant-Corporation. For
the Permanent absorption of the respondent, the appell ant-
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Corporation had to issue an order or notification to that
effect. That finding cannot be recorded by a court nerely on
basi s of some correspondence or order or notification issued
by ot hers.

The counsel appearing on behalf of respondent referred
to different conmunications addressed by the respondent for
his permanent absorption. A reference was also nmade to a
conmuni cation dated 4.5.1983 addressed by the respondent to
the Conptroller and Auditor General of India in which he
said that he was giving his consent for Pernanent absorption
in the Corporation effective from17.7.1982 and simlarly he
was agreeing for termnation of his lien in the Indian Audit
& Accounts Service fromthat date. Reliance was al so placed
on the aforesaid notification dated 21.6.1983 issued by the
Assistant Conptroller _and Auditor General which has already
been referred to above in which it has been said that
"consequent upon _permanent absorption in the Fertilizers
Corporation of India" the respondent shall be deermed to have
retired from the Government service. According to us what
the respondent desired and how the Assistant Conptroller and
Audi t or General understood in respect of appointrment of the
respondent in the appel l'ant-Corporation shall not be binding
on the appellant-corporation. The question whether the
respondent was appointed on pernmanent basis or was absorbed
at any stage by the appell ant-Corporation on permanent basis
has to be traced and found out on basis of orders issued by
the appellant-Corporation. It is an adnmtted position that
no such order has ' been issued by the appell ant- Corporation
at any stage.

Apart from that, before the expiry of period of five
years for which the respondent had been appointed by the
appel | ant - Corporati on, respondent of ~ his “own left the
appel | ant-Corporation and at his request and as desired by
himhe was relieved fromthe service of the Corporation
Thereafter there was no occasion for the respondent to claim
the post of Director (Finance) in the appellant-Corporation
The High Court has mssed the real issue involved and was in
error in issuing wit of mandamus on the appellant-
Corporation to take back the said respondent in service as
Director (Finance) w e.f. 20.4.1986.

Accordingly the appeal is allowed. The order of the
Hi gh Court is set aside. In the facts and circunstances of
the case, there shall be no order as to costs.




