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ACT:

I ndi an Penal Code, Section 107, third " paragraph-Abetnent,
nmeani ng of-Proof /that crinme charged could not have been
conmtted wthout the interposition of alleged abettor, if
sufficient conpliance with the section

Criminal Trial-Conduct of shouting by accused during the
occurrence-Court not justified in heaping one assunption on
another to particul ar conduct of accused a meaning it does
not naturally bear

Code of Crimnal Procedure, Section 342-Failure of ' accused

to explain her shout in her statenent-Adverse inference, if
could be drawn-Accused, if could subjected to Cross-
exam nati on.

Cri m nal Trial-ldentification parade, a weak type of

evi dence-Oral testinony of prosecution witness, if should be
corroborated by evidence of identification-Accused asking
for an identification parade, a circunstance, inhis favour

HEADNOTE:

Three brothers by the nane of Sia Ram Shri Ram  and Ram
Chandra, a worman by the nane of Violet, and her son Ranesh
were tried by the |learned Sessions Judge Farrukhabad, in
connection with the nurder of one Kunwar Singh. The |earned
Judge convicted Sia Ram under section 302, Penal Code and
sentenced himto death. Violet was convicted under section
302 read with section 109 and was sentenced to inprisonnent
for life. The remmining three accused were acquitted by the
Sessions Court. Sia Ram and Violet <challenged | their
conviction by filing an appeal in the Hi gh Court while the
State of U P. filed an appeal against the acquittal of . Shri
Ram Ram Chandra and Ranmesh. The High Court confirned the
convi ction and sentence of Sia Ramand Violet. It disnssed
the appeal filed by the State CGovernment except in regard to
Shri Ram whom it convicted under section 302 read wth
section 109. He was sentenced to inprisonment for life.
Shri  Ram Sia Ram and Violet have filed these appeals by
speci al | eave.

Allowing the appeals by Shri Ramand Violet and rejecting
that of Sia Ram

HELD : (i) The only part attributed to Violet is that on
seeing the deceased Kunwar Singh, a practising | awer, who
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was coming by cycle along with his two brother-|awers,
Brijendra Singh Yadav and Om Prakash Dubey, she shouted "The
Vakil has cone." The Sessions Court and the Hi gh Court have
accepted the evidence that she did give the particular
shout . In accordance with the practice of this Court, no
different view ought to be taken of these sinple facts.
[ 625A- C]
(ii) In order to constitute abetnent, the abettor nust be
shown to have "intentionally" aided the conmission of the
crime. Mere proof that the crime charged could not have
been committed wthout the interposition of the alleged
abettor is not enough conpliance with the requirenents of
section 107. intentional ‘aid and therefore active conplicity
is the gist of the offence of abetnment under the third
par agraph of sec. 107. [625E-F]
(iii) Apart fromthe words attributed to Violet. there
is nothing at all to showthat she was aware of the
nef ari ous desi gn of Sia Ram and his associates. Violet who
was working as a nurse with a doctor was friendly with Sia
Ram who was hi s conpounder but that may explain why, if at
all, she agreed to do as directed. it is true that the
assailants were carrying guns and hockey sticks. But on
that account no fair inference can be drawn that she knew
that they had all gathered to commt the nurder of Kunwar
Si ngh. The Court cannot heap one assunption on another to
give to Violet’'s conduct a nmeaning which it does not
naturally

623
bear. The Words of Violet are at best in the nature of a
circunmstance and they do not, ~w thout nore, necessarily
justify the inference that she was a party to the murderous
design. [625G H
(iv) The High Court found fault with Violet for not ' having
offered any explanation during the trial as to whhy she
uttered t he particul ar wor-ds. Thi s approach is
i mper m ssi bl e. The burden was on the prosecution to
establish its case and no adverse(inference could be raised
against Violet for her failure to explain her utterance.
Besi des, an accused cannot while being exam ned  under
section 342 of the Code of Criminal Procedure be subjected
to cross-exam nation and a bald assertion to explain a piece
of conduct alnost always fails to convince.. Therefore,” it
is not possible to agree with the Hi gh Court that Violet
woul d not have announced the arrival of Kunwar Singh "unless
she was aware that the accused persons were lying in wait on
the other side of the road and it was necessary to inform
them so that they m ght acconplish their aim" [626D F] |,
(v) Shri Ram along with Ram Chandra, had noved an
application ',before the Additional District B Magistrate
(Judicial) who was conducting the committal proceedings that
he was not known to the witnesses and therefore he<should be
put wup for being identified in "an identification parade.
The Public Prosecutor objected to that request.. The | earned
Magi strate upheld the objection and refused to direct that a
parade be held. The circunstance that Shri Ram had
voluntarily accepted the risk of being identified in a
parade but was denied that opportunity was an inportant
point in his favour. The Hi gh Court rejected it as
i nconsequential by observing that the oral testinony of
wi tnesses, even if not tested by holding an identification
parade, can be made the basis of conviction if the request
nmade by the accused is groundl ess and the wi tnesses knew t he
accused prior to the occurrence. It is correct to say that
no rule of law requires that the oral testinony of a wtness
shoul d be corroborated by evidence of identification. In
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fact, evidence of identificationis itself a weak type of
evi dence. But the point of the matter is that the court
which acquitted Shri Ramwas justifiably influenced by the
consi deration that though at the earliest stage he had asked
that an identification parade be held, the demand was
opposed by the prosecution and the parade was therefore not
held. But that is not the only point in favour of Shri Ram
Brijendra Singh who was riding on bicycle in the conpany of
the deceased did not inplicate Shri Ram It was the other
| awyer, Om Prakash Dubey, who inplicated him H s evidence
shows that it would be unsafe to rely on his capacity or
ability to identify Shri. Raem Sone Lal who gave the First
Information Report at the police also inplicated Shri Ram
Sone Lal’s evidence is insufficient to sustain t he
conviction of Shri Ram -~ In view of the serious infirnmties
from which the evidence of Dubey suffers, the H gh Court
ought not to have interfered with the order of acquitta
passed by the trial court in favour

Shri Ram [ 626-627C; 628A- B]

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 142 &
205 of 1973.

Appeals from the Judgrment and Order dated the 12th Apri
1973 of the Allahabad H gh Court _in- Govt. Appeal No.
2847/ 72 and by Special Leave fromthe Judgment and order
dated the 12th April, 1973 in Cl. ~A No. 1954 of 1972 and
Ref. No. 87 respectively.

D. B. Mukherjee, K. C. Agarwal, M M L. Srivastava and E
C., Agarwal a, for the appellant.

D. P. Uniyal and O P. Rana, for the respondent.

The Judgnent of the Court was delivered by

CHANDRACHUD, J.-These two appeal s by special |eave arise out
of the judgnent of the Hi gh Court of Allahabad dated Apri
12, 1975. Three brothers by the nane of Sia Ram Shri Ram
and Ram Chandra; a wonman by the nane of Violet; and her son
Ramesh were tried by.

9-1L319Sup. CI/75
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the |earned Sessions Judge Farrukhabad, in connection wth
the nmurder of one Kunwar Singh. The |earned Judge convicted
Sia Ram under section 302, Penal Code and sentenced him to
deat h. Viol et was convicted, under section 302 read wth
section 109 and was sentenced to inprisonment for life. The
remaining three accused were acquitted by the Sessions
Court . Sia Ram and Viol et challenged their conviction by
filing an appeal in the Hi gh Court while the State of /U P.
filed an appeal against the acquittal of Shri Ram Ram
Chandra and Ranmesh. The Hi gh Court confirnmed the conviction
and sentence of Sia Ramand Violet. |t dism ssed the appea
filed by the State CGovernnent except in regard to Shri. Ram
whom it convicted under section 302 read with section  109.
He was sentenced to inprisonnent for life.

The incident in question took place at about 5 p.m on
Cct ober 20, 1970. The deceased Kunwar Singh was a
practising |lawer and after finishing his work for the day
he I eft the Fatehgarh court along with the brother-Ilawers,
Brijendra Singh Yadav and Om Prakash Dubey. They were
proceedi ng on their bicycles and as they reached a spot near
Bar hpur Block, Violet is alleged to have shouted : "The
Vakil has conme". Sia Ram and his conpani ons who were hiding
behind a Shishamtree came out and confronted Kunwar Singh
and his conpanions. Sia Ram Ram Chandra and Shri Ram are
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alleged to have been arned with guns while Ranesh and an
unknown person were carrying hockey sticks. Sia Ramfired a
shot froma point blank range as a result of which Kunwar
Singh fell down. Al'l the accused thereafter ran away.
Brijendra Singh removed Kunwar Singh to a nursing home but
the latter succunbed to his injury at 5-25 p.m The other
| awyer, Om Prakash Dubey, contacted the District Magistrate
and the Superintendent of Police vainly attenpting to have
the dying declaration of Kunwar Singh recorded.

A person called Soney Lal, also alleged to be an eye-
wi tness, |lodged the First Information Report at the police
station at about 5-45 p.m The Superintendent of Police K
N. Daruwal a reached the spot of occurrence shortly before 6
p.m R N Singh, the Sub-Inspector, held an i nquest on the
dead body of Kunwar ~Singh and sent it for postnortem
exam nati on. Dr. Rizvi -~ who perforned the post nmortem
exam nation found. a firearmwound on the |eft upper chest
of the deceased. There were tattooing, and scorching marks
around 't he injury.

The evidence of Brijendra Singh Yadav (P.W 4) is clear on
the part _played by the appellant Sia Ram That evidence
shows that Sia Ramfired a shot fromhis gun as a result of
whi ch Kunwar Singh fell down and died within half an hour
Brijendra Singh’'s ~evidence has been accepted by both the
courts and we are unable to see any valid reason for
rejecting it. Brijendra Singh is a natural wtness for he,
li ke the deceased Kunwar Singh, had |eft the court after the
court hours. Apart fromthe fact that he was a col | eague of
the deceased he was not in any nmanner concerned wth the
deep-seated ennmity between the appellant Sia Ram and the
deceased. The order of conviction and, sentencein regard to
Sia Ram must therefore be confirmed.

625

Di fferent considerations, however, arise in regard to
Vi ol et . The only part attributed to her is that on seeing
Kunwar Singh she shouted: "The Vakil has cone". I't is

difficult to believe that Violet was assigned the particul ar
role, wespecially when Sia Ramand his conpanions / could
thensel ves have detected the presence of Kunwar Singh nore
easily and with |l esser ado. Violet’s brother Ranesh, a |ad
of 16, could have with greater ease and effectiveness played
the swift role of alerting the assailants of Kunwar Singh

But the Sessions Court and the Hi gh Court have accepted the
evidence that Violet did give the particular shout” and in
accordance with our usual practice we woul d not Iike to take
a different view of these sinple facts.

The question which then- arises for consideration, a
qguestion to which the Sessions Court and the High Court have
not paid enough attention, is whether the only inference
which arises fromthe fact that violet gave the particular
shout is that by so doing, she intended to facilitate the
mur der of Kunwar Singh,, Section 107 of the Penal Code which
defines abetment provides to the extent material that a
person abets the doing of a thing who "Intentionally aides,
by any act or illegal om ssion, the doing of that thing."
Expl anation 2 to the section says that "Woever, either
prior to or at the tinme of the conmission of an act, does
anything in order to facilitate the conmi ssion of that act,
and thereby facilitates the conm ssion thereof, is said to
and the doing of that act."” Thus, in order to constitute
abetnent, the abettor nust be shown to have "intentionally"
aided the commission of the crine. Mre proof that the
crinme charged could not have been conmitted w thout the
i nterposition of the alleged abettor is not enough
conpliance w th the requirenents of section 107. A person
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may, for exanple, invite another casually or for a friendly
purpose and that nay facilitate the nmurder- of the invite.
But wunless the invitation was extended with intent to
facilitate the conmi ssion of the nurder, the person inviting

cannot be said to have abetted the nurder. It is not enough
that an act on the part of the alleged abettor happens to
facilitate the commission of the crime. Intentional aiding

and therefore active conplicity is the gist of the offence
of abetnent under the, third paragraph of section 107.
Apart fromthe words attributed to Violet, there is nothing
at all to show that she was aware of the nefarious design of
Sia Ram and his associates. Violet who was working as a
Nurse with a doctor was friendly with Sia Ramwho was his
conpounder but that may rather explain why, if at all, she
agreed to do as directed. Learned counsel for the State
contended that Sia Ram and hi's conpani ons were carryi ng guns
and hockey sticks and therefore she woul d know that they had
all gathered to commit the rmurder of Kunwar Singh. That is
a far | not afair inference to draw. W cannot heap one
assunption on another to give, to Violet’s conduct a neaning
which it does not naturally bear. The words of Violet are
at best in the nature, of a circunstance and they do not,
wi t hout nore, necessarily justify the inference that she was
a party to the nurderous design.
6 26
The High Court concluded on the conplicity of Violet by a
process of reasoning which does not commend to us. It says
“I'n case Snt. Violet had not giwven intimtion
of -the arrival of the advocate, the persons
conceal ing thensel ves behind the SHI SHAM tree
may not —~have noticed the arrival of kunwar
Singh intine to assault him In case the,
accused were not assisted by Snt. Vi ol et
they would have to sit in'such a manner that
they could watch persons noving about on the
road. They could not have concealed their
identity conpletely. They could realise that
if they were not assisted by Smt. Violet and
they had to act on their own, the deceased may
notice their presence and may not - proceed
further. In case the accused per sons
conceal ed t hensel ves t horoughly, they may  not
notice the arrival of the deceased in tine to
successfully aimat him Assistance asked for
and rendered by Sm. Violet was real and
val uabl e. "
Thi s chain of reasoni ng cont ains a
multiplicity of inferences hardly
justified by the solitary circunstance that Violet inforned
Sia Ram and his col |l eagues of the presence of Kunwar Singh
The High Court found fault with Violet for not having
offered any explanation during the trial as to whhy she
uttered t he particul ar wor ds. Thi s appr oach is
i nperneabl e. The burden was on the prosecution to establish
its case and no adverse inference could be raised against
Violet for her failure to explain her utterance. Besi des,
an accused cannot whil e bei ng exam ned under section 342 of
the Code of Criminal Procedure be subjected. to cross
examnation and a bald assertion to explain a piece of
conduct al nost always fails to convince. We are,
accordingly, wunable to agree with the- H gh Court that
Vi ol et woul d not have announced the arrival of Kunwar Singh
" unl ess she was aware that the accused persons were |ying
in wait on the other side of the road and it was necessary
to informthemso that they m ght accomplish their aini.
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In regard to Shri Ram yet different considerations prevai
because the High Court was dealing with an appeal agai nst an
order of acquittal in his favour. There are certain
i mportant considerations which | end weight to the view of
the trial court-that it was unsafe to convict Shri Ram
Shri Ram along with Ram Chandra, had nmoved an application
before the Additional District Mgistrate (Judicial) who was
conducting the committal proceedings that he was not known
to the witnesses and therefore he should be put up for being
identified in an identification parade. The Public
Prosecutor objected to that request. The |earned Magistrate
uphel d the objection and refused to direct that a parade be
hel d. The circunstance that Shri Ram had voluntarily
accepted the risk of being identified, in a parade-but was
denied that opportunity was an inportant point in his
favour. The Hi gh
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Court rejected it was - inconsequential by observing that the
oral testinmony of wtnesses even if not tested by hol ding an
identification parade, can be nade the basis of conviction
if the request made by the accused is groundl ess and t he
wi tnesses knew the accused prior to the occurrence. It is
correct to say that no rule of lawrequires that the ora
testimony of a witness should be corroborated by evidence of
identification. I'n fact, evidence of identification is
itself a weak type of evidence. But the point of the matter
is that the court! which acquitted Shri Ramwas justifiably
i nfluenced by the consideration that though at the earliest
stage he had asked that an identification parade be held,
the- denmand was, opposed by the prosecution and the parade
was there
fore not held,
That is not the only point in favour of Shri Ram Brijendra
Si ngh Yadav who was riding on the Bicycle in the conpany of
the deceased, Kunwar Singh did not inplicate Shri Ram It
is the other |lawer, Om Prakash Dubey, who stated in his
evidence that Shri Ramwas arned with a gun and he energed
from behind the Shishamtrees after Violet gave the  call
Dubey is a practising |awer and we will spare hard words.
But his evidence |I|eaves nuch to be desired and, ~at the
least, it shows that it would be unsafe to reply on his
capacity or ability to identify Shri Ram In paragraph 4 of
his evidence, repeated attenpts were nade by counsel for
Shri tamto test the claimof Om Prakash Dubey that he knew
Shri Ram and was therefore able to identify him Question
after question put in cross-exani nation was answered by the
wi t ness by saying either that he did not remenber or that he
did not know. Dubey clainmed that he had appeared for. the
conplainant in a prosecution arising out of the rmurder of
one Hari Singh in which Shri Ramfigured as an ~accused.
There were two other accused in that case called. “Manphool
and 'Balister. Dubey adnmitted that he, could not say if. he
woul d be able to recognise Balister and that it was possible
that he wmy not be able 'to recogni se Manphool. It is
doubt ful whether Dubey appeared in the case at all, which
explains why he nmade the guarded statenent that he. had
appeared on behal f of the conplainant in so far as he could
r enemnber . He was unabl e to say who had engaged himor who
appeared the case along with himor who was examned as a
witness in the case or who used to instruct himin the case.
Enveloped in this atnosphere of doubt, Dubey thought the
better of it to say : "I think | had filed nmy Vakal atnama in
that case". The young Dubey had a standing of but 2 vyears
in the District when he is supposed to have appeared for the
conplainant in the particular case. It is wunrealistic to
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assume that he was so flooded with work that he could
remenmber no details of an inportant nurder trial

628

Soney Lal who gave the First Information Report.at the
police station, also inplicated. Shri Ram but, apparently,
the High Court was not inpressed by his evidence. has
relied on the evidence of Om Prakash- Dubey in order to hold
that Shri Ram had played an inportant role in the nurder of
Kunwar  Si ngh. Considering the serious infirmties from
whi ch the evidence of Dubey suffers we are of the opinion
that the Hi gh Court ought not to have interfered with the
order of acquittal passed, by the trial. court, in favour of
Shri Ram Soney Lal’'s evidence seens to us insufficient to
sustain the conviction of Shri Ram

In the result we dism ss the appeal of Sia Ramand confirm
his conviction and sentence. W all ow the appeals of Violet
and Shri Ram and-acquit them  These two shall be set at
liberty forthw th.

V. M K. Appeal s partly all owed.
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