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1. The appellant has filed this appeal under Section 379 of
the Code of Crimnal Procedure, 1973 (for short "Cr.P.C.") read
with Section 2(A) of the Supreme Court (Enl argenent of

Crimnal Appellate Jurisdiction) Act, 1970 read with Order 21
Rules XI'l to XXI X of the Suprenme Court Rules, 1966, agai nst

the judgnent and order dated 09.03.2007 passed by the

Di vi sion Bench of the High Court of Judicature at Bonbay,

Nagpur Bench, Nagpur. By the judgnment under chall enge, the

Hi gh Court has partly set aside the judgnment dated

25.01.1990 of the | earned Additional Sessions Judge,

Bhandara, passed in Sessions Trial No.44/88 convicting the
appel I ant under Section 302 of the I'ndian Penal Code [for

short "I PC ] and sentencing himto inprisonnent for life and to
pay a fine of Rs.1,000/- with default clause to suffer further
six nmonths’ R 1. The appellant, however, has been acquitted
for the offences puni shabl e under Sections 307 and 324 of the

| PC and Sections 25 and 27 of the Arnms Act.

2. Brief facts, which led to the trial of the accused, are as
foll ows: -

The appel | ant - Mahesh and one Sunita were residents of
Bastarwari Ward, Paoni, Tehsil Paoni, District Bhandara. It
was al |l eged that they devel oped | ove-affair with each other
when they were studying in the school. The prosecution case
was that the marriage of Sunita was arranged wi th Sanjay, a
resi dent of Nagpur. Before the nmarriage of Sunita could take
pl ace with Sanjay, the appellant had gone to the house of
Sanj ay and disclosed the fact of his past |ove-affair with
Sunita. He also threatened Sanjay to face with dire
consequences if he would marry with Sunita. Sanjay in the
presence of his brother Manik (PW7) told the appellant that
as the "Sakshagandha" Cerenpony had al ready taken place, he
was |left with no other option except to marry with Sunita. It
was on 12.02.1988 when the marri age between Sunita and
Sanj ay took place at Nagpur. On 27.03.1988, Sanjay and his
wife Sunita both had gone to the house of N rnal abai for
inviting the latter to attend the marriage of the niece of Sanjay
schedul ed to take place at Nagpur. They had stayed for a
ni ght at the house of N rmalabai. On the next day, i.e.
28.03.1988, N rnal abai, Sanjay (PW8), his wife Sunita,
Archana (PW4) - niece of Sunita and Rupesh (PW16), son of
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the maternal uncle of Sunita, had gone towards the bridge

side of Wainganga River for evening walk. 1t was alleged that
around 5.00 or 5.30 in the evening, the appellant along with
his friend Rajesh (PW5) was seen by the above-said persons
goi ng on a notorcycle to Wai nganga River bridge side. The
appel l ant on seeing Sanjay, his wife Sunita, N rmalabai, PW-
Archana and Rupesh at the site of the river, allegedly uttered
"Sali Sunita Yevdha Prem Asun Aaj Ekda Sudha Mazyakade

Pahil e Nahi" to PWRajesh. The prosecution alleged that on
the sane day, the appellant had kept a gun and one bag at the
house of Laxm bai (PW2) in the presence of Bilkish Begum
(PW3), a neighbour of PW2 on the pretext that he would
collect these articles in the evening for hunting purpose. The
appel l ant and PWRaj esh returned to their respective houses

in the evening. After sonme tinme, the appellant arnmed with a
gun and knife came back to the place of incident and fire shot
in the back of Sanjay, who, as a result of bleeding injury,
uttered "Are Bapre’ and then laid on the road side. Sunita and
Ni rmal abai’ both tried to extend help to injured Sanjay, but the
appel | ant' cane near them pulled Sunita' s hair and stabbed

her on vital parts of head, neck and back. Sunita collapsed on
recei pt of severe injuries. Nirnalabai tried to save her
daughter Sunita, but the appellant struck knife blows to

Ni rmal abai al so. The appellant, on seeing the gathering of
peopl e at the scene of ‘occurrence, ran away |eaving all the
three injured persons on the spot.

3. Prakash (PW1), a private Medical Practitioner, who
lived nearby the place of occurrence, on hearing shouting of
the people, went to the spot. He spotted Sunita lying with

bl eeding injuries on the road side. He also spotted N rmal aba
and one man lying in injured condition at a little distance
away from Sunita. PWPrakash lifted Sanjay, Sunita and

Ni rmal abai into a rickshaw and took themto the Government
Hospital, Paoni, where they were adnitted by Dr. Laxman (PW
10), Medical O ficer. Sunita could not survive and succunbed
to the injuries in the evening around 7.15 p.m Dr. Laxman
sent a meno to the Police Station, Paoni, regarding adm ssion
of the injured persons. PWSanjay and N rnal abai were
transferred to Medical College, Nagpur, at about 7.45 p.m for
proper nedical treatnent.

4. PW Pr akash at about 7.30 p.m Jlodged a witten
conplaint (Ext. 28) at Paoni Police Station, on the basis of
which First Informati on Report bearing Crine No.34/1988

(Ext. 29) was registered by PSI Dhinole (PW18) under

Sections 302 and 307 of the IPC. PWDhinole started

i nvestigation. He tried to get the dying declarati on of Sunita
and statenents of injured Sanjay and N rmal abai recorded,

but at the relevant tinme he could not get the services of any
Executive Magistrate readily available for the purpose.’  The

I nvestigating Oficer conducted inquest on the dead body of
Sunita. He arrested the appellant on the same day at about
7.30 p.m The appellant allegedly nade a discl osure

statement to the Investigating O ficer expressing his

wi |l lingness to point out the place where a gun and one knife
were conceal ed by him The appellant took the Police and

the Panch witnesses, nanely, Vithoba Khobragade (PW9), a
Legal Practitioner, and Hari har Barsagade (PW13) to his

house and got the weapons of offence recovered therefrom

The articles were seized by the Investigating Oficer vide
Panchnama (Ext. 43).

5. Dr. Laxman conducted the post nortem exam nation on

t he dead body of the deceased Sunita and recorded the
following injuries in Post Mortem Report (Ext. 62):

1) I nci sed wound 3 cmx 1 cmover |eft forehead.
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2) Incised wound 3 cmx 1 cminter-scapul ar
region to right side.

3) I nci sed wound/stab 1 cm x = cm over posterior
side of neck in mdline area.

4) I nci sed wound 3 cm over Metacar popharynegea
joint of right hand.

5) I nci sed wound 2 cm1 cm over mddle finger of
ri ght hand.
6) Incised wound 1 cmx 1 cm

Met acar popharynegeal joint of right mddle finger

7) I nci sed wound over scalp 3 cmx 1cm behind

ri ght ear.

8) I ncised wound 3 cmx 1 cmover occipital region
of skull.

9) I nci sed wound 5. cmx 1 cmover nid parieta

regi on.

Her aut opsy vide Exhi bit 62 shows follow ng
internal injuries on her person:-

1) Pl eura-perforating injury ' cmx 1
cmupto apex of left lung.

2) Left lung: 2 cmx = cminjury to the
apex of left lung plenty bl ood collection was
seen in left thoracic cavity.

According to the opinion of the doctor, the cause of death of
Sunita was due to shock due to henorrhage.

6. Dr. Laxman exami ned PW Sanjay and found the
following injuries on his person:-
1) I nci sed wound/ stab over abdomen 3 cmx 4

cmin |left Hypochondrium

2) Fire arminjuries 9 in nunber on |left size back
at renal angle level to upper iliac crest.
3) Firearminjuries over buttocks. Two injuries

were on right buttock and one injury was on |eft

buttock and size of each injury was 1 cmx 1 cm

edges of all the said injuries were inverted.

Bl ack right all around the injuries would of exit

seen.
7. On examination of N rmalabai, Dr. Laxman noticed the
followi ng injuries on her person:-

a. I nci sed wound/ stab over |eft scapul ar

region 2.5 cmx 1lcm bl eedi ng was present.

b. I nci sed wound 7 cmx 1 cmover face
right side lateral to lateral angle of eye.

C. Incised wound 2.5 cmx 1 cmover right
hand above little finger.

d. I nci sed wound over right elbowjoint 2.5
cmx 1 cm Movenents frees.
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8. The I nvestigating Oficer collected the post nortemreport
(Ext. 62) of Sunita, her Injury Certificate (Ext. 54), Injury
Certificate of PWSanjay (Ext. 55) and Injury Certificate of PW
Ni rmal abai (Ext. 56) respectively. At the Medical College
Hospital at Nagpur, some pellets of gun fire were taken out of
the body of PWSanjay. The Investigating Oficer collected
sanples of nails of the appellant in the presence of Panch

wi t nesses and the sane were sent to the Chenical Anal yser

9. After conpletion of the investigation and after receipt of
the post mortemreport and the Injury Certificates of deceased
Sunita, PW Sanjay and N rnal abai and al so the Chenica

Anal yser’s Reports (Ext. 99, Ext. 100 and Ext. 102) and Report
of Ballistic Expert (Ext. 101). PWDhinole submtted charge
sheet against the appellant in the Court of Chief Judicia

Magi strate, Bhandara.” The Chief Judicial Mugistrate

conmitted the trial” of the appellant to the Court of Sessions,
Bhandara, ‘as the offences franmed in the charge sheet were
exclusively triable by the Court of Sessions.

10. Thetrial of the appellant was conducted by the | earned
Addi ti onal Sessi ons Judge, who franed charges agai nst the
appel l ant for the offences under Sections 302, 307 and 324 of
the I PC and for the offences under Sections 25 and 27 of the

Arms Act .
11. The prosecution exam ned as nmany as 18 witnesses in
support of its case. /In the statenment under Section 313 of

Cr.P.C., the appellant has denied his involvenment in the crinmne.
He pl eaded that the prosecution w tnesses are inimca

towards him He adnitted that on the day of incident at about
5.00 to 5.30 p.m, he along with PWRaj esh had gone on a
notorcycle towards river side for evening wal k and thereafter
they went to a snall hillock in the vicinity and stayed there for
about 1 = hours. They kept notorcycle near one Hotel; where
they had taken tea and when they were wal'king on a snal

hill, they heard sound of blasting of cracker and thereafter
they returned to their respective houses. The appellant also
stated that when he cane to his house, sone people told that
nmurder had taken place. The defence of the appell ant was

that he was arrested on suspicion by the Police on account of
old quarrel with the grandfather of deceased Sunita and he

pl eaded i nnocence.

12. The | earned Additional Sessions Judge has disbelieved
the testinony of the injured witnesses inter alia on the
grounds: (a) they are close relatives and al so interested

Wi t nesses besi des they being untrustworthy because their

evi dence did not find corroboration from any independent

wi t nesses though many people were present at the scene of
occurrence, yet none of them was exam ned by the

prosecution, (b) sone of the inmportant w tnesses have turned
hostile to the prosecution and (c) the recovery of weapons of
of fence has not been supported by the panch w tnesses and,
therefore, recorded the judgnment of acquittal of the appellant.
Bei ng aggrieved, the State of Maharashtra preferred Crin na
Appeal No.198/90 in the Hi gh Court of Judicature at Bonbay,
Nagpur Bench. The Division Bench of the H gh Court

scrutini zed and reapprai sed the entire oral and docunentary

evi dence on record and has cone to the conclusion that the

| earned Trial Judge has not properly appreciated the evidence
on record and therefore, the judgnent was set aside and as a
result thereof, the appellant has been held guilty for the

of fence of murder of Sunita. The record shows that during the
pendency of the trial, N rnalabai had died and, therefore, she
could not be examined as a witness and injuries sustained by
her though sought to be proved through PWDr. Laxnan, yet

the Hi gh Court has noticed that there was no evi dence on
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record to prove the period of hospitalization of N rnalabai and
the nature of nedical treatnent given to her by the doctor of

Medi cal Col | ege at Nagpur. In the circunstances, the
appel | ant has been acquitted of the charge under Section 324
of IPC for causing injuries to Nirmalabai. As regards the

gunshot injuries caused to PWSanjay by the appellant, the

H gh Court has conme to the conclusion that the prosecution

has not established that pellets extracted out of the body of

PW Sanj ay were corresponding to the pellets allegedly fired by
the appellant fromthe gun recovered fromhimby the
Investigating Oficer. No Medical Oficer from Medi cal College,
Nagpur, who nedically exam ned PW Sanjay, has been

exam ned by the prosecution to prove injuries received by
Sanjay fromfire arm In these circunstances, the H gh Court
has given benefit of doubt to the appellant for an of fence under
Section 307 of |IPC and consequently, no offence under the

Arms Act as well has been found against the appellant. The
appel l ant “has filed this appeal against his conviction and
sentence i'nposed upon himby the Hi gh Court for the nurder

of Sunita.

13. We _have heard | earned counsel for the parties who have
taken us through the oral evidence of the material w tnesses

as well as the docunentary evi dence appearing on record.

14. M. Sushil” Kumar, |earned senior Advocate appearing
for the appellant, first contended that the H gh Court

conmitted grave error in interfering with the order of acquitta
passed by the Trial court, only because another view could

have been taken in the matter and the interference of the High
Court in the context of reversal of acquittal is against the well-
established principles laid downby this Court in a series of
deci si ons. In support of this subm ssion, reliance has been

pl aced on the decisions of this Court in Tota Singh & Anr. v.
State of Punjab [(1987) 2 SCC 529] and State of Rajasthan v.
Raja Ram [(2003) 8 SCC 180]. W have gone through the
above-sai d decisions. It is not-in dispute that this Court by a
series of decisions has |laid down the paraneters of

appreci ation of evidence on record and jurisdiction and
[imtations of the Appellate Court while dealing with appea

agai nst an order of acquittal. |In the case of Tota Singh v. State
of Punjab (supra), it was held as under:- (SCC p.532 para 6)

"6. \005 The jurisdiction of the appellate

court in dealing with an appeal agai nst

an order of acquittal is circunscribed by

the limtation that no interference is to be

nmade with the order of acquittal unless

the approach nade by the | ower court to

the consideration of the evidence in the

case is vitiated by some manifest illegality

or the conclusion recorded by the court

bel ow i s such which could not have been

possibly arrived at by any court acting

reasonably and judiciously and is,

therefore, liable to be characterised as

perverse. Were two views are possible

on an appraisal of the evidence adduced

in the case and the court bel ow has taken

a view which is a plausible one, the

appel | ate court cannot legally interfere

with an order of acquittal even if it is of

the opinion that the view taken by the

court below on its consideration of the

evi dence is erroneous."

15. In State of Rajasthan v. Raja Ram (supra), this Court
hel d that the golden thread which runs through the web of

adm ni stration of justice in crimnal cases is that if tw views
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are possible on the evidence adduced in the case, one pointing
to the guilt of the accused and the other to his innocence, the
vi ew which is favourable to the accused shoul d be adopted.

The paranount consideration of the court is to ensure that

m scarriage of justice is prevented. A miscarriage of justice,
which may arise fromacquittal of the guilty, is no less than
the conviction of an innocent. Further, it is held that in a case
where adm ssible evidence is ignored, a duty is cast upon the
Appel l ate Court to re-appreciate the evidence in a case where
the accused has been acquitted, for the purpose of

ascertaining as to whether any of the accused conmitted any

of fence or not. The principle to be followed by the Appellate
Court considering the appeal against the judgnment of acquitta
is tointerfere only where there are conpelling and substantia
reasons for doing so. _If the inpugned judgnent is clearly
unreasonable, it is a conmpelling reason for interference. These
aspects were agai n-highlighted by this Court in Shivaji
Sahabrao Bobade v. State of Mharashtra [(1973) 2 SCC 793];
Ranmesh Babul al Doshi” v. State of Qujarat [(1996) 9 SCC 225]

and Jaswant Singh v. State of Haryana [ (2000) 4 SCC 484] and
same paraneters were reiterated in the |latest judgnent of this
Court in State of Goa v. Sanjay Thakran & Anr. ((2007) 3 SCC

755) .
16. Though the above principles are well-established, a
different note was /struck in several decisions by this Court. It

is, therefore, appropriate if we consider sone nore |eading
deci sions on the point.
17. In Prandas v. State [AIR 1954 SC 36], the accused was
acquitted by the Trial court. The Provincial Governnent
preferred an appeal which was allowed and the accused was
convicted for offences puni shabl e under Sections 302 and 323
| PC. The High Court, for convicting the accused, placed
reliance on certain eye-wtnesses.
18. Uphol di ng the deci sion of the Hi gh Court and foll ow ng
the proposition of law in Sheo Swarup v. R Enperor (1933-
34)61 | A 398 : AR 1934 PC 227 (2), a six-Judge Bench
speaki ng through Fazl Ali, J. unaninously stated: (Prandas
case, AIR p. 38, para 6)
"6. It nust be observed at the very outset
that we cannot support the view which
has been expressed in several cases that
the H gh Court has no power under
Section 417, Crimnal Procedure Code, to
reverse a judgnent of acquittal, unless the
judgrment is perverse or the subordinate
court has in sone way or other
msdirected itself so as to produce a
m scarriage of justice.”

(enphasi s suppli ed)

19. In Surajpal Singh v. State [AIR 1952 SC 52], a two-
Judge Bench observed that it was well-established that in an
appeal under Section 417 of the Cr.P.C. (old), the H gh Court
had full power to review the evidence upon which the order of
acquittal was founded. But it was equally well-settled that the
presunption of innocence of the accused was further

reinforced by his acquittal by the trial court, and the findings
of the trial court which had the advantage of seeing the

wi t nesses and hearing their evidence could be reversed only

for very substantial and compelling reasons.

20. In Aher Raja Khima v. State of Saurashtra [AIR 1956 SC
217], the accused was prosecuted under Sections 302 and 447

| PC. He was acquitted by the trial court but convicted by the

Hi gh Court. Dealing with the power of the Hi gh Court agai nst

an order of acquittal, Bose, J. speaking for the majority (2:1)
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stated: (AIR p. 220, para 1)

"It is, in our opinion, well settled that it is
not enough for the Hi gh Court to take a
different view of the evidence; there nust

al so be substantial and compelling

reasons for holding that the trial court was

wrong. " (enphasi s suppl i ed)

21. In Chandrappa v. State of Karnataka (2007) 4 SCC 415],
on consideration of a catena of earlier decisions of this Court
and Privy Council, the foll owi ng general principles regarding

powers of the Appellate Court while dealing with an appea
agai nst an order of acquittal energe:

(1) An appellate court has full power to
revi ew, reappreciate and reconsider the
evi dence upon which the order of

acqui ttal \is founded.

(2) The Code of Crimnal Procedure, 1973
puts no limtation, restriction or
condi ti on-on exercise of such power and
an appellate court on the evidence before
it may reach its own concl usion, both on
guestions of fact and of | aw.

(3) Various expressions, such as,
"substantial and conpelling reasons"”,
"good and sufficient grounds", "very
strong circunstances", "distorted

concl usions", "glaring m stakes", etc. are
not intended to curtail extensive powers
of an appellate court in_an appeal against
acquittal. Such phraseol ogies are nore in
the nature of "flourishes of |anguage” to
enphasi se the reluctance of an appellate
court to interfere with acquittal than'to
curtail the power of the court to review
the evidence and to conme to its own
concl usi on.

(4) An appellate court, however, nust

bear in mnd that in case of acquittal,
there is double presunption in favour of
the accused. Firstly, the presunption of

i nnocence is available to hi munder the
fundanental principle of crinmnal
jurisprudence that every person shall be
presuned to be innocent unless he is
proved guilty by a conpetent court of |aw.
Secondl y, the accused having secured his
acquittal, the presunption of his

i nnocence is further reinforced,

reaf firmed and strengthened by the tria
court.

(5) If two reasonabl e conclusions are
possi bl e on the basis of the evidence on
record, the appellate court should not

di sturb the finding of acquittal recorded
by the trial court.

22. Again in a recent decision in Grja Prasad (Dead) by Lrs.
V. State of M P. [(2007) 7 SCC 625], this Court held that in an
appeal against acquittal, it is for the Appellate Court to keep in
view the relevant principles of law, to re-appreciate and

rewei gh the evidence as a whole and to cone to its own

concl usi on on such evidence in consonance with the principles

of crimnal jurisprudence. 1In the teeth of the well-established
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principles discussed in the above-stated decisions, the
guesti on whether the H gh Court in exercise of its appellate
jurisdiction has exceeded its limtations in an appeal against
acquittal of the appellant by the Trial Judge, shall be dealt
with in the later part of the judgnent after recording all the
subm ssi ons urged on behalf of the appellant before us.

23. The | earned seni or counsel contended that the Hi gh
Court has failed to appreciate the vital aspect of the matter
that the trial court has recorded fact finding that the alleged
eye-witnesses in the present case were interested wtnesses as
they are related to the deceased and their evidence was not
reliabl e unl ess the same was corroborated by independent

wi t nesses who were not exam ned by the prosecution though
available to it or who have turned hostile to the prosecution
24. The | earned counsel then contended that the High
Court again committed grave error in relying on the evidence

of panch witnesses who have not- supported the prosecution

case in respect of recovery of weapons of offence allegedly used
in the comm ssion of the crine, surprisingly the H gh Court
convi cted the appellant for offence under Section 302, while on
the sane set of evidence it has given benefit of doubt to the
appel I ant hol di ng hi m not guilty of offences under Section 307
of I PC and Arnms Act for causing gunshot injury to PWSanjay.
According to the | earned counsel, the evidence of the eye-

wi t nesses did not inspire confidence in the prosecution story
and reliance upon the sane for convicting the appellant under
Section 302, IPC, was wholly unsustainable. -He next

contended that the High Court also failed to appreciate that
statements of wi tnesses recorded after considerabl e del ay

woul d point out towards a concerted attenpt on the part of the
prosecution and the witnesses to falsely inplicate the

appel lant. The Hi gh Court has failed to appreciate that the
report of the Chemi cal Analyser did not conclusively prove the
presence of human bl ood-stai ns found on the clothes of the
appel | ant bearing bl ood group of the deceased Sunita. The
trial court on the basis of these material defects and | oophol es
in the case of the prosecution has rightly drawn adverse

i nference agai nst the prosecution, but the H gh Court having
failed to appreciate the material aspect of the matter, recorded
di fferent findings against the appellant which are wholly
perverse based on m s-appreciation of the evidence appearing

on record. The |earned counsel, by taking us through the

j udgrment of the Hi gh Court, then contended that PW Sanjay

has not stated in his statenent anything in regard to the stab
injury caused to himby the appellant which.is noticed by the
Medi cal Officer in his report. The prosecution has al so not
exam ned the Medical Oficer, who had taken out pellets or its
remains fromthe body of PWSanjay and, therefore, full truth
has not cone before the Court and genesis of occurrence has
been suppressed by the prosecution. He also raised a
contention that the H gh Court has failed to appreciate the

evi dence of PWRaj esh, who has supported the defence version

to a considerable extent pleaded by the appellant in the
statenment under Section 313 Cr.P.C. According to the learned
counsel, the tinme nmentioned at 7.30 p.m in First Information
Report was al so repeated on the arrest neno of the appellant

as well as on the other material docunents prepared by the

I nvestigating Oficer, would cast reasonabl e doubt that the

i nvestigation was not conducted fairly and honestly. He then
submitted that the |earned Trial court was right in holding the
prosecution case doubtful as it has failed to explain the injury
on the little finger of the hand of the appellant, but the Hi gh
Court has held the appellant responsible for non-explanation

of blood injury on his finger, which finding is contrary to the
wel | -settled principle of law. The | earned counsel then
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contended that the evidence of the alleged eye-w tnesses is ful
of contradictions, unexplained discrepancies and al so the fact
that the statenments of PWSanjay and Nirnmal abai, were not
recorded imredi ately after they were taken to Paoni Hospita
and statenents of PWArchana and PW Rupesh were recorded

after about 3 or 4 days fromthe day of incident, in spite of
their availability for giving the statenents to the Police.
According to the | earned counsel, the statenments of injured

PW Sanj ay and Nirmal abai (who died during trial) ought to

have been recorded as dying declaration to unfold the true
genesi s of the occurrence and to prove beyond reasonabl e

doubt that it was the appellant and none el se who caused the
death of Sunita and injuries to PWSanjay and deceased

Ni r mal abai . It is also contended by the | earned counsel that
the prosecution story was inherently inprobable as the

appel  ant coul d not have held a gun in one hand and a knife

in another for inflicting injuries to the injured persons and
deceased Sunita by using two di fferent weapons at the sane
time. | Lastly, the learned counsel subnmitted that the judgnment
of the learned Trial Judge was valid and | egal based upon
proper appreciation of the evidence and reasonabl e

consi derations of the entire material on record which has been
set aside by the Hi gh Court on unsustainable, untenable
grounds and m sreading and m s-appreciation of the entire

evi dence appearing on record.

25. In opposition, Dr. Rajiv Masodkar, | earned counsel for
the respondent-State, subnmitted that the evidence of injured
PW Sanj ay has been corroborated by PWArchana, PW

Rupesh, who are the other eye-w tnesses of the occurrence,

and al so to sone extent by PWPrakash Deshkar, the

conpl ainant. He submitted that no doubt PW2 Laxni bai

PW3 Bil kish Begum PWJ5 Raj esh and PW 15 Ni | kant h have
resiled fromtheir earlier statenents nmade to the Police and
the Special Judicial Mgistrate, but their versions in the Court
on material aspect of the matter find support to the
prosecution case and, therefore, their evidence to that extent
has to be accepted in the circunstances of the case. The

| earned counsel also relied upon the evidence of PWVithoba
Khobr agade and PW Hari har Bar sagade, who had noticed

stains of blood on the wearing apparel of the appellant at the
time of his arrest and disclosure statenent made by himin
their presence, on the basis of which gun and knife used for
the commi ssion of offence were recovered coupled withthe fact
that bl ood-stained nails clippings are sufficient and consi stent
ci rcunst ances connecting the appellant in the comm ssion of

the crime. The |earned counsel then contended that the High
Court has made proper and perspective re-appraisal of the
entire evidence on record and found the appellant guilty of the
of fence of murder of Sunita and if the Investigating Oficer was
not pronpt in recording the statenents of the eye-wtnesses,
his slackness in no circunmstances will prove the innocence of

t he appel | ant whose presence at the scene of occurrence

armed with weapons of offence has been fully established by
the injured eye-wi tness and other material w tnesses. He
submitted that this Court shall not be obliged to interfere with
the well-merited and wel | -reasoned judgrment of the High

Court which, in no circunstances, can be said as perverse or
illegal.

26. In the backdrop of the above-said contentions of the
| earned counsel for the parties and in the light of principles
laid down in the above referred decisions of this Court and the
Privy Council on the question of exercising powers in appea

by the Hi gh Court against the order of acquittal and the well -
settled principles laid down in a series of decisions of this
Court on the point of appreciation of the evidence of the
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i njured eye-wi tnesses and non-injured eye-w tnesses, we shal
consi der the evidence placed on record to find out whether the
H gh Court has committed any error in dealing with the

evi dence, which can be said to be patently illegal or that the
conclusion arrived at is wholly untenable, calling for

i nterference by us.

27. The substance of occurrence of incident as alleged by
the prosecution is not disputed and the only question would

be whether the appellant is proved to be responsible for
causing the injury to deceased Sunita, which later on proved
fatal to her.

28. It is the categorical evidence of PWSanjay that on
28.03.1988 he along with his wife Sunita, nother-in-Ilaw

Ni rmal abai, PW Archana and PW Rupesh had gone towards

the bridge of Winganga River for evening wal k. At about 6.00
p.m when they started returning to the house of his nother-
in-law they noticed the appellant and his one friend going on a
not orcycl e towards bridge side. As soon as they reached near
the house of his nother-in-law, he heard sound of gun fire
from his ‘back side which hit himin the back and at that tinme
he saw t he appel | ant approachi ng behind himarned with a

gun. The appell ant then kept gun at one side of the scene of
the incident and he hinsel f rushed towards them arned with
knife. He attacked his wife Sunita w th knife and stabbed
parts of her head, neck and back, etc. and.in the process, the
appel | ant al so assaulted his nother-in-law with the knife and
on seeing the people gathering at the spot, the appellant fled
away fromthe scene of occurrence. It is his evidence that one
day before the day of "Sakshagandha" cerenony, which took

pl ace on 13.12.1987, the appellant had cone to his house at
Nagpur and appri sed hi mabout his |ove-affair with Sunita and
di scl osed that on an earlier occasion as well he had broken the
proposal of nmarriage of Sunita with one boy. The appell ant
warned himthat if he still would like to marry Sunita he
woul d face dire consequences at the hands of the appellant.
The series of suggestions of the defence that on the day of

i ncident the witness had not seen the appellant at the spot;
the appellant had not carried the gun with hinm the appellant
had not rushed towards him his wfe Sunita and other

persons acconpanyi ng them arned with knife and that the
appel I ant had not stabbed deceased Sunita and N rnal aba

with knife, have categorically been denied by him This
witness is not a stranger to the appellant and he has clearly
identified the appellant as an assailant. H s evidence has not
been shattered or discredited by the defence in spite of
searching cross-exanm nation. He is natural wtness being an

i njured person and his evidence is cogent, satisfactory and
consi stent whi ch has been properly re-appreci ated and

accepted by the Hi gh Court holding the appellant an assail ant
of the nurder of Sunita.

29. PW Archana has fully corroborated the testinmony of
PWSanjay. It is her evidence that on the day of occurrence,
Sunita had requested her and PW Rupesh to give conpany to

her, her husband Sanjay and nother N rmal abai, who had

decided to go to Wainganga river bridge side for eveni ng wal k
They left the house of N rmalabai around 5.00 p.m At about
6.00 ppm or 6.30 p.m they started returning to the house of
Ni rmal abai fromthe place of their visit, when they saw the
appel | ant and Raj u Deshkar (PWJ5) going towards the bridge
side riding on a notorcycle. 1t is her evidence that after
crossing the gate of Fort and turning towards western side of
the place of incident, they heard a sound of gunshot, which hit
PW Sanj ay on his back and Sanjay shouted "Are Bapre" and

as a result of gun fire injury, Sanjay |laid down on the road.
Sunita and Nirmal abai inmedi ately rushed towards Sanjay
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and enbraced him This witness has identified the appell ant
who was followi ng themat a distance of about 5 or 6 feet

hol ding a gun and one knife in his hands. She deposed that

in her presence the appellant at first attenpt pulled Sunita’s
hair and then inflicted knife blows on her head, neck and back
wi t hout any cause. She and PWRupesh got frightened due to
the sudden horrible incident, they rushed to the house of PW
Sadashi orao - grandfather of Sunita to narrate the incident

but Sadashi orao, at the relevant tine, was not present in the
house. The grandnother of Sunita told themthat her

husband, at the relevant time, could be found in the nearby
house of Ganpati Ninmje. She along with PWRupesh went to

the house of Ganpati N mje and they accordingly narrated the
entire incident to PW Sadashiorao, who in turn i mediately
rushed to the scene of occurrence. She stated that in the
eveni ng at about 7.30 p.m , she cane to know that Sunita had
died. The |earned counsel for the appellant has challenged the
testimony of this wi tness on the ground that she and PW
Rupesh, being close relatives of Sunita, had not cared to take
the injuredto the Hospital nor they nade any attenpt to go to
the Police Station for reporting the matter and, therefore, in
such circumnmstances the presence of these two witnesses on

the place of occurrence was doubtful and they being the
interested witnesses were later on introduced by the Police
projecting them as eye-w tnesses. He next contended that the
statenment of this wi tness under Section 161 C. P.C was
recorded by the Police after 3 or 4 days of the incident which
fact itself would cast serious doubt about the presence of this
wi tness on the scene of occurrence.~ W have independently
scrutini zed the evidence of this wtness and found that in spite
of lengthy cross-exam nation by the defence, her testinony
could not be inpeached in regard to the manner in which the
appel | ant had assaul ted deceased Sunita wi th knife. She had
wi t hstood the cross-exani nation very boldly and, in our view,
she is a truthful w tness and has given positive, satisfactory
and consi stent account of the incident. The evidence of this
witness is free fromany doubt and cannot be disbelieved or

di scarded sinply because she is a relative of deceased Sunita.
30. PW Rupesh has corroborated the testinony of PW-
Sanjay and Archana in its entirety. He has identified the
appel l ant, who had pulled hair of Sunita at the scene of
occurrence and then stabbed her on her head, neck and back

wi t hout any reason. He corroborated the testinony of PW
Archana to the extent they got frightened at the scene of
occurrence due to sudden horrible incident. . He has
categorically repeated the entire sequence of events whi ch has
been deposed by PW Archana in her deposition. It is his

evi dence that in the evening around 7.00 or 7.30 p.m he cane
to know that Sunita had died due to the injuries she suffered
at the hands of the appellant. The evidence of this witness
was consistent and free fromenbellishment. Nothing has

been elicited in the cross-examination to discredit his
testinmony. A suggestion of the defence that in the eveni ng of
the incident he did not acconpany PW Archana, PW Sanjay,
deceased Sunita and deceased N rmal abai for a wal k as

deposed by himin the Court, has been denied by him
categorical ly.

31. PW 6 corroborated the testimony of PW- Archana and
Rupesh to the extent that both these w tnesses had come to

hi s house and narrated the entire sequence of the incident to
him He rushed to the spot of occurrence where he canme to
know that injured Sunita, Sanjay and N rnal abai were already
taken to the Hospital. He immediately went to the Hospital at
Paoni, where he found N rmal abai, Sanjay and Sunita lying in
an injured condition. Sunita at that time was unconsci ous;
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therefore, he could not speak to her. PWSanjay at that tine
was vonmiting. A suggestion of the defence that when he went

to the Hospital he found N rnal abai in an unconsci ous

condi tion was denied by him One nore suggestion of the
defence that the witness has falsely inplicated the appell ant
because deceased Sunita was his grand-daughter and al so

due to the reason that the father of the appellant was not on
speaking terns with him was enphatically denied by him
Therefore, this witness has corroborated the testinony of PW-
4 and 16 who had narrated the entire incident to himnam ng

the appellant the author of the serious offence of murder of
Suni t a.

32. PW Pr akash, who | odged report [Ext. 28] of the incident,
stated that on hearing Sunita’s shouts "Wachawa Wachawa",

he rushed to the spot of incident and noticed Sunita lying with
bl eeding injuries on the road side in front of the house of one
Ganeshe Tahsildar and he al so spotted N rmal abai and one

man |ying on the ground in an injured condition. The injured
man had uttered "CGol'ya Kadha Gol ya Kadha". This witness,

no doubt, has turned hostile to the prosecution and in the
cross-exanination by the learned A P.P. he denied having

made portion marked ' A of his statenent to the Police to the
extent that Mahesh was standi ng near the place where Sunita,

her husband and Nirmal abai were Iying with bl eeding injuries,
hol di ng gun between his knees and one knife in his hand and

at that time the appellant was shouting "arrest himarrest

hinm'. PW1, the conplainant, is a Medical Practitioner and

bel ongs to village Paoni. He knew the deceased Sunita, her

not her Ni rnmal abai and the appel | ant- Mahesh. H s di spensary

is at a distance of about 50 feet fromthe place of occurrence.
H s evidence is that Sunita, N rnalabai and the man were

havi ng bl eeding injuries on their person. Helifted theminto a
ri ckshaw and took themto the Governnent Hospital at Paoni
where he assisted the Medical Oficer in giving nedica
treatment to the injured persons. At about 7.30 or 8.00 p.m
as per his version, Sunita died in the hospital whereas

Ni rmal abai and the said injured man were sent for better

nedi cal treatnent to Medical Coll'ege Hospital at Nagpur. He
stated that he reported the entire incident to the Police in the
Police Station and nmade a report (Ext. 28) which was signed

by him The testinony of this w tness also corroborates the
testinony of injured PWSanjay and ot her non-injured eye-

wi tnesses to the extent that deceased Sunita, PW Sanjay and

Ni rmal abai were lying with bleeding injuries at the scene of
occurrence on the day of incident.

33. It is the evidence of PWPSI Dhinole that portion mark
"A appearing in the statenent of PW1 was recorded by him
correctly. The defence has not brought on record any evi dence
to show why the Investigating Oficer had recorded mark ' A
portion of the statement of PW1 incorrectly. |If PW1 the
nmaker of the conplaint has chosen not to corroborate his
earlier statenent made in the conplaint and recorded during

i nvestigation, the conduct of such a witness for no plausible
and tenabl e reasons pointed out on record, will give rise to
doubt the testinobny of the Investigating Oficer who had
sincerely and honestly conducted the entire investigation of
the case. |In these circunstances, we are of the view that PW
1 has tried to conceal the material truth fromthe Court with a
sol e purpose of shielding and protecting the appellant for
reasons best known to the witness and therefore, no benefit
could be given to the appellant for unfavourabl e conduct of
this witness to the prosecution.

34. Laxm bai (PW2) and Bil ki sh Begum (PW3) have al so
foll owed the same trend which PW1 had adopted. They were
confronted by the learned A.P.P. with portion mark 'A of their
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earlier statements made to the Police inplicating the appell ant
as an assailant, but later on they have resiled fromtheir
earlier statenments perhaps for sone undi scl osed reasons and
consi derations, which are confined to thenselves. The

evi dence of PSI Dhinole (PW18) has proved on record that he
had recorded mark portion 'A of the statements nmade by PWs-

2 and 3 during investigation, correctly and nothing nore was
added by himin their statenents.

35. Ni | kant (PW15) is the resident of village Paoni and he is
acquainted with the appellant. It is his evidence that at about
6.00 or 6.30 p.m on the day of incident, he was sitting on a
bench in front of tea stall of one CGopal Sommat he, when he

saw Ni rmal abai, her daughter and son-in-law com ng fromthe

bri dge side of the river and going to the house of N rmal abai
He heard some sound enmanating fromwestern side of the

road. When he was going to his house, he cane to know near

the house of one Parate that N rmal abai’s son-in-law was given
beatings.  He returned to the shop of CGopal Sommat he where

he was tol'd that the son-in-law of N rmal abai had been taken
to the hospital in an injured condition. He was allowed to be
cross-exam ned by the | earned A-P.P. -when he adnmitted that
during investigation of this case the Police had recorded his
statement and | ater on Special Judicial Mgistrate had al so
recorded his statenent under Section 164 C.P.C. along with
four or five nore witnesses. He has denied having nmade
statenment to the Special Judicial Mgistrate to the extent that
on the day of incident he saw the appellant arned with a gun
and giving knife blows on the person of Sunita and her nother
Ni r mal abai

36. Shri Prabhakar (PW 17) Special Judicial Mgistrate on
05.04. 1988 recorded the statenents of PWN | kanth, PW

Laxm bai, PWArchana and PW Rupesh under Section 164

Cr.P.C. On 06.04.1988, the Special Judicial Mgistrate
recorded the statenents of PWPrakash - the conpl ai nant.

Copi es of the statements were placed on record (Ext.79,

Ext.80, Ext.81, Ext. 82 and Ex.83) respectively. The 'Speci a
Judi cial Magistrate denied the suggestion of the defence that
he had prepared the statenents of the said witnesses on the
basis of the statenents recorded by the Police. PWPrakash,
PW Laxnmi and PWNi | kanth coul d not explain any reason why

the Special Judicial Mgistrate was interested to record the
portions of their statenents incorrectly in which they had
naned the appellant as an author of the crinme. The testinony
of the Investigating Oficer also would not ipso facto give rise to
doubt its credibility when the sane was not-shaken in cross-
exam nati on and he has no ani mus agai nst the appellant to
frame himin a fal se case. Merely because PWs-1, 2, 3 and 15
did not support the prosecution case when they were

examned in the Court, that would not, in the circunstances,
lead to the conclusion that the appellant was innocent. The
Investigating Oficer and the Special Judicial Mgistrate both
have categorically stated that they had correctly recorded the
statements of PWs-1, 2, 3 and 15 under Section 161, Cr.P.C.

and Section 164, C.P.C respectively. The testinony of the

I nvestigating Oficer and Special Judicial Magistrate in-no

ci rcunst ances and for no good reason could be disbelieved

and discredited and we, accordingly, accept their evidence in
its entirety without any hesitation

37. The | earned Trial Judge has disbelieved the evidence of
PW Sanj ay, PW Archana, PW Rupesh and PW Sadashi o

nerely on the grounds that they are close relatives of deceased
Sunita and therefore interested witnesses and that no other

i ndependent wi t nesses who were present at the scene of
occurrence, had been exam ned by the prosecution and

therefore there was no i ndependent corroboration to the eye-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of

19

wi t nesses account of the interested w tnesses.

38. This Court in Salim Sahab v. State of M P. [(2007) 1
SCC 699] held that nmere relationship is not a factor to affect
the credibility of a witness. It is nore often than not that a

rel ati on woul d not conceal actual culprit and rmake all egations
agai nst an innocent person. Foundation has to be laid if plea
of false inplication is made. |In such cases, the court has to
adopt a careful approach and anal yse evidence to find out
whether it is cogent and credible. In Masalti v. State of U P
[AIR 1965 SC 202] this Court observed: (AR pp. 209-210,

para 14)

"But it would, we think, be unreasonable to
contend that evidence given by w tnesses should
be discarded only on the ground that it is
evi dence of partisan or interested w tnesses. \005
The nechani cal rejection of such evidence on the
sol e ground that it is partisan, would invariably
lead to failure of justice. No hard and fast rule
can be laid down as to how nuch evi dence
shoul d be appreci ated. Judicial approach has to
be cautious in dealing with such evidence; but
the plea that such evidence should be rejected
because it is partisan cannot be accepted as
correct."”

To the sane effect are the decisions in State of Punjab v. Jagir
Singh [(1974) 3 SCC 277], Lehna v. State of Haryana [(2002) 3
SCC 76] and Gangadhar Behera v. State of Oissa [(2002) 8

SCC 381].

39. As regards non-examination of the independent

wi t nesses who probably witnessed the occurrence on the road
side, suffice it to say that testinmony of the PW Sanjay, an eye-
Wit ness, who received injuries in the occurrence, if found to be
trustworthy of belief, cannot be discarded nerely for non-

exam nati on of the independent w tnesses. The H gh Court

has held in its judgnent and, in our view, rightly that the
reasons given by the learned Trial Judge for discarding and

di sbelieving the testinony of PW-4, 5 6 and 8 were wholly

unr easonabl e, untenabl e and perverse. ~The occurrence of the
incident, as noticed earlier, is not in serious dispute. PW
Prakash Deshkar has also admtted that he had | odged

conplaint to the Police about the incident on the basis of

which FIR cane to be registered and this w tness has

supported in his deposition the contents of-the conplaint to
sone extent. It is well-settled that in such cases many a
times, independent w tnesses do not conme forward to depose

in favour of the prosecution. There are nany reasons that
persons sone tines are not inclined to become witnesses in

the case for variety of reasons. It is well settled that nerely
because the witnesses exam ned by the prosecution are
relatives of the victim that fact by itself will not be sufficient to

di scard and discredit the evidence of the relative w tnesses, iif
ot herwi se they are found to be truthful w tnesses and rule of
caution is that the evidence of the relative witnesses has to be
reliabl e evidence which has to be accepted after deep and

t hor ough scruti ny.

40. PW-4, 5, 6 and 8 have consistently supported the
prosecution case in their statenents nmade before the Police as
well as in deposition before the trial court. W have referred to
and di scussed their naterial evidence in the earlier paragraph
of this judgnent and we do not find any cogent and valid

reason to discard and discredit their testinony, nmore so when
their evidence is corroborated by nedical evidence and other

i mportant piece of evidence appearing on record. Dr. Laxnan
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Fegadkar (PW 10) on 28.03.1988 had admitted injured Sunita,

Ni rmal abai and PW Sanjay in the Government Hospital, Paoni

He i mmedi ately passed on the information to the Police Station
about the adm ssion of the injured persons in the Hospital.

He received a letter fromthe Police Oficer, Paoni, requesting
himto certify whether Sunita was in a fit condition to give
statenment and in reply thereto, doctor certified that Sunita
was not fit for giving oral statenment as she was |ying

unconsci ous. He could not take sanple of blood of Sunita as
her veins had collapsed. On exam nation of Sunita, he found
as many as 9 injuries on her body. 1In the opinion of the
doctor, all the injuries were caused by a sharp- edged weapon
within a duration of six hours. According to the opinion of the
doctor, the general condition of Sunita was poor when she was
brought to the hospital ‘and Sunita expired around 7.15 p. m

on 28.03.1988. Doctor placed on record Injury Certificate
(Ext. 54) of Sunita. Dr: Laxman al so conducted mnedica

exam nation of injured Sanjay and on exam nation his

condi tion was al so found very poor and as many as three

severe injuries were found on his person. Injury No.1l could be
caused by sharp object and Injury Nos. 2 and 3 were as a
result of fire armas per doctor’s opinion. The duration of al
the said injuries was reported to be within six hours. The case
of PWSanjay was referred to Medical College, Nagpur, for
further managenment. The injury statenent of PW Sanjay was

pl aced on record mark (Ext. 55). On the sane day, Dr.

Laxman exam ned Nirnmal abai and found as many-as four

injuries on her person caused by sharp object ‘and the

duration of the injuries was wthin six hours.’' Injured

Ni rmal abai was al so referred to Nagpur for further

managenent and her Injury Certificate was placed on record

mar ked Exhi bit 56.

41. Dr. Laxman nedi cal |y exam ned the appel | ant ' at

about 10.30 p.m on 29.03.1988 when he was brought to the
hospital by Police Constable. Al acerated wound 1 cm x 1cm
over right little finger, muscle deep over m ddl e phal anx was
noti ced on his hand by the doctor. The injury was found
sinmple in nature and could have been caused by hard and

bl unt object within a duration of about 24 hours.” The Injury
Certificate of the appellant was placed on record marked

Exhi bit 57. Doctor collected five C. C. Venous blood fromthe
body of the appellant. On 30.03.1988, the Police Station

O ficer of Paoni sent one knife to the doctor for his opinion.
Dr. Laxman found bl ade of the knife bl ood-stained. Doctor

has opined that the injuries found on the body of Sunita and
on the person of PWSanjay, as nentioned in their Medica
Certificates, could be caused by knife which he identified
(Art. No. 20) before the Court. In post nortemreport of the
deceased Sunita, doctor reported the injuries to be ante
nortem He found two internal injuries on the body of

deceased Sunita: (1) Pleura-perforating infjury 1 cmx 1 cm
upto apex of left lung and (2) Left lung: 2 cmx = cminjury to
the apex of left lung plenty blood collection was seenin left
thoracic cavity. Doctor opined the cause of death of Sunita
due to shock and haenorrhage as a result of severe injury to
vital part, i.e., left lung. |Injury No.2 as described in post
nortemreport was reported to be sufficient in ordinary

course of nature to cause the death of Sunita and was

possible with knife [Article No. 20]. In cross-examnation, Dr.
Laxman categorically stated that when Sanjay and

Ni rmal abai were brought to the hospital, their conditions

were serious; therefore they were referred to the Medica
Hospital, Nagpur, for further nmedical treatment. A

suggestion of the defence that the injuries nmentioned by him
inthe Injury Statement (Ext. 54) and post nortemreport (Ext.
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62) of deceased Sunita could not have been possibly caused
by knife (Art. No. 20) has been categorically denied by him
42. Thus, the testinony of the eye-w tnesses including
the injured eye-wi tness PWSanjay finds conplete
corroboration fromthe nedi cal evidence in regard to the
severe injuries sustained by deceased Sunita at the hands of
the appellant with knife (Art. 20), the weapon of offence used
in the comm ssion of the crine. PWSanjay and his brother
PW Mani k deposed that the appellant had extended threats

to PWSanjay to get ready for facing dire consequences if he
would marry with Sunita since the appellant was in |love with
her since their school days. The evi dence of these wi tnesses
on this aspect has renmined intact and untouched fromthe

def ence si de.

43. The contention of the |earned counsel for the

appel  ant that the conduct of PW-Archana and Rupesh, the

al | eged eye-wi tnesses, not accompanying the injured persons
to the hospital and not reporting the incident to the Police
shoul d be viewed wi th suspicion and, therefore, their

evi dence ‘has to be rejected from consideration. In support
of this subm ssion, reliance has been placed on Surinder
Singh v. State of Punjab [(1989) Supp. (2) SCC 21]. In that
case, after seeing the occurrence the eye-w tness had not
gone to informthe parents and rel atives of the deceased but
had gone to his own house and slept for sonme tinme and then
went and informed the matter to PW3 and sone ot her

persons. In such circunstances of the case, ‘this Court

found the conduct of 'the said w tness suspicious and his

expl anation that due to threats of the accused he did not

i nform anyone forthwith was not found acceptable.  The facts
and circunstances of that case are entirely different to the
factual situation of the present case. 1n the present case, we
find fromthe record that at the time of the occurrence of the
crime PWArchana was about 19 years of age whereas PW

Rupesh was hardly 14 years of age. Both these wi tnesses as
earlier stated on seeing the appellant giving repeated knife
bl ows on sonme parts of neck, head and back of Sunita and
inflicting severe injuries to PWSanjay and N rnal abai, they
i mredi ately rushed to the house of PW Sadashi o and

promptly reported the entire incident to him —The conduct of
these two children, in these circunstances, cannot be found
suspi ci ous or unnatural as contended by the learned

counsel . These wi tnesses have withstood the cross-

exam nati on with courage and bol dness and their testinony
could not be inpeached by the defence in regard to the
genesis of the incident. The eye-wi tnesses have no ani nus
agai nst the appellant to inmplicate himin a fal se case and

| eaving the real assailant fromthe clutches of [aw. In the
circunstances, no fault can be found in regard to the

conduct of these witnesses. This contention raised deserves
to be rejected

44. Learned counsel for the appellant next contended

that because of the fault of the Investigating Oficer not
recording the statements of injured N rmal abai, Sunita and
PW Sanjay in the formof dying declarations; the true genesis
of the incident and nane of the author of the crime have
been conceal ed by the prosecution. In order to appreciate
this contention, we have already pointed out in the earlier
part of the judgment that as per the opinion of Dr. Laxman,
injured Sunita was in serious condition when she was

brought to the hospital and she could not regain the

consci ousness till she succunbed to her injuries. As regards
non-recordi ng of the statenents of injured Sanjay and
Ni rmal abai, it is the explanation of the Investigating Oficer

that he tried to get their statenments recorded, but
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consi dering the seriousness of injuries on their person
doctor had referred themto the Medical College, Nagpur, and
before they could be taken to Nagpur, he nade an attenpt to
request the Tehsildar or any other Magistrate to visit hospita
for recording statenents of the injured persons, but no
officers were found available at the relevant tinme for the said
purpose. In these circunstances, no fault could lie on the
conduct of the Investigating Oficer and this contention
therefore is rejected. It is also subnitted by the |earned
counsel for the appellant that there are sone di screpancies,
contradictions and om ssions in the evidence of PWArchana,
PW Rupesh and PW Sanjay in regard to giving different time

of the incident, reporting of the matter to the Police and
preparation of nenos by the Investigating Oficer during

i nvestigation would create suspicion that they are not
trustworthy and natural wi tnesses and they have tried to
implicate the appellant as an assailant in a fal se case. PW
Sanj ay .and PW Mani k both cl early and unanbi guously

deposed in regard to the notive of the appellant. The
appel | ant', -as noticed above, in his statenent under Section
313, C. P.C , has adnitted that he along with PWRajesh
around 5.00 or 5.30 p.m on the date of incident had gone on
a notorcycle towards the river side for evening wal k. The
versi ons of PW-Sanjay and Mani k that before marriage of
Sanjay with Sunita, the appellant had gone to the house of
Sanj ay at Nagpur and di sclosed the factumof his |ove-affair
with Sunita have not been rebutted by the appellant in his
statenment. PWRajesh and appellant hinsel f have adnitted
that at about 5.30 p.m or 6.00 p.m on the day of

occurrence, both of them had gone on notorcycle to river

side for evening wal k. In cross-exam nation by Public
Prosecutor, PWRajesh along with the appellant had returned
to their respective houses at about 7.30 p.m and thereafter
at about 7.45 p.m or 7.50 p.m he againwent to hill side
along with U has, the elder brother of the appellant. The
H gh Court has observed that this piece of evidence of this
wi tness was not possible to believe that when such i'ncident
had occurred in a village and his friend appell ant ‘was
arrested by the Police at about 7.30 p.m for the murder of
Sunita and causing severe injuries to PWSanjay and

Ni rmal abai, this witness along with el der brother of the
appel | ant woul d have gone for second round of wal k and in
such sequence of events, PWRajesh was obviously hiding the
truth fromthe Court. His evidence does not |end any

support to the defence plea of the appellant that he has been
falsely franed in this case by the Police or by eye-w tnesses
for sone ulterior reasons.

45. The appell ant was arrested by the Investigating
Oficer in the presence of PWVithoba Khobragade and PW

Hari har. The | earned counsel submitted that there is

di screpancy in giving 7.30 p.m the tine of the arrest of the
appel  ant, which was factually incorrect as the sane tinme

was mentioned in the FIR and no reliance, therefore, could be
pl aced on such documents and according to the counsel no
reliance could be placed on the evidence of PWHarihar being
habi tual panch witness of the Police. It is no doubt true that
PW Hari har in cross-exam nation adnitted that during the
period from 1978 to 1981 he had gi ven evidence as Panch in

5 or 6 cases in the Court on behalf of the Police as his
residence is located in front of the Police Colony. It is
difficult to believe that sinply because this witness in the
past had appeared as Panch in the Court during the period
1978 to 1981 and for that sole reason he has to be branded

as habitual Panch witness and in this case for the incident of
1988 he had blindly signed Panchnama (Ext. 41). PW
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Vi t hoba Khobragade is a Legal Practitioner and he has fully
supported the preparation of the arrest panchnama of the
appel l ant. The appellant has not pointed out any reason as

to why PWVithoba Khobragade has deposed agai nst him

The arrest Panchnama (Ext. 41) would reveal that the

appel l ant at the time of arrest was wearing a sky col our white
check manila and brown catechu coloured full-pant and

stains of blood were noticed at his shirt when he was

arrested. It also finds nentioned in the Panchnana that the
appel l ant had a cut injury on his right little finger and bl ood
was oozing out of the said injury. The Panchnama was

prepared by the Investing Oficer imediately after the

i ncident. The appellant ‘has not expl ai ned the existence of

cut injury on his right little finger. Dr. Laxman recorded the
cut injury on the little finger of the appellant in the Medica
Report (Ext. 57). The injury was sinple in nature and was
caused by blunt object. Besides the arrest panchnama (Ext.
41), the Investigating Oficer prepared panchnama (Ext. 45)

by which sanples of nail clippings of the appellant were al so
taken in the presence of PWVithoba Khobragade. Chem ca

Anal yser’s Report (Ext. 100) shows that the shirt, pant and
nail clippings of the appellant contained stains of human

bl ood. The | earned counsel contended that the prosecution

has not taken the sanple of blood group of the deceased

Sunita for conparison with group of bl ood found on wearing
apparel of the appellant and in such circunstances it could
not be established that the group of bl ood found on the

cl othes of the appellant as well as on his nail clippings was
the bl ood group of the deceased Sunita. He al so contended
that the prosecution has not explained the injury found on

the little finger of the right hand of the appellant and,
therefore, the appellant on this ground was al'so entitled to
the benefit of doubt which has rightly been given to him by
the trial court. W are afraid to-accept this contention of the
| earned counsel. Dr. Laxman in his deposition before the
Court clearly stated that on receipt of a letter fromPolice
Station Oficer requesting for taking sanple of blood of
deceased Sunita, he tried to coll'ect her blood but he was
unable to collect the sane as all veins of Sunita had
col l apsed. He handed over Certificate (Ext. 52) to the Police
to that effect. The appellant has not expl ai ned that the

cl ot hes which he was wearing at the tine of arrest contained
stains of his own blood oozing out of the injury sustained by
himon little finger of his right hand. It is no doubt true that
hurman bl ood found on the clothes and nail clippings of the
appel | ant was not concl usive proof that it belonged to the

bl ood group of the deceased. The decision of this Court in
Raghu Nath v. State of Harnaya & Anr. [(2003) 1 SCC 398],
relied upon by the appellant on this point, is of no assistance
to himin the facts and circunstances of the present case. In
that case, this Court held that where prosecution evi dence
consi sted of interested or inimcal wtnesses and defence
versi on woul d conpete in probability with that of the
prosecution, non-explanation of the injuries of grievous
nature sustained by the accused rendered the prosecution

story doubtful. That was a case of nob-fight in which
injuries were received by both the parties in the nel ee.
46. This Court in Krishan & Ors. v. State of Haryana

[ (2006) 12 SCC 459] held that nmerely because prosecution

has failed to explain injuries on the accused, the same
cannot be a solitary ground for doubting the prosecution
case, if otherwi se, evidence relied upon is found to be
credible. 1In the case on hand, as we are of the view that no
ground is nmade out to disbelieve and discard the evidence of
PW-4, 8 and 16, who are injured and non-injured eye-
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wi t nesses and whose evidence is corroborated by other ora

and docunentary evidence including the nmedi cal evidence,

t heref ore non-expl anation of sinple injury on little finger of
the right hand of the appellant by the prosecution is
insignificant in the teeth of the overwhel m ng, cogent,

consi stent and trustworthy evidence appearing on record

agai nst the appellant for holding himguilty of the

comm ssion of the of fence.

47. The recovery of the gun and knife was effected by
the Investigating Oficer at the instance of the appellant from
his house in the presence of panch w tnesses PWVithoba
Khobragade and PWHarihar. It is no doubt true that PW

Vi t hoba Khobragade deposed that the appellant did not

di scl ose anything before the Police, but he al so deposed that
the Police had recovered a gun and one knife fromthe house

of the appellant at his instance at about 9.40 to 10.30 on
28.03.1988. The Hgh Court, in.our view, rightly observed
that it was not possible to hold that the prosecution

wi t nesses or the Police had planted these articles in the
house of the appellant, so as to make a show of discovery of
the weapons of offence fromhim~ The bl ade of the knife
recovered fromthe appellant contained bl ood stains as per

the version of Dr. Laxman when this weapon was shown to

himby the Police. “As per the Chem cal Analyser’'s Report,
stai ns of human bl ood were found on the knife, which was
produced in the Court and identified by Dr. Laxnman who
categorically stated that injuries found on the dead body of
Sunita could be caused by the said weapon (Article No.20).

48. The Hi gh Court, on reappraisal and reassessnent of
the entire evidence on record, canme to the concl usion that

i medi ately after the occurrence a report cane to be | odged

to the Police Station against the appellant who has been
identified by the PWSanjay, an injured eye-w tness and non-
injured eye-wi tnesses and further that the appellant had
strong motive to conmt the nmurder of Sunita with malice
towards PW Sanj ay- her husband, as well as her deceased

not her Nirnmal abai, therefore, sinply because there are sone

m nor di screpancies in the evidence of w tnesses which are of
no consequence to the true genesis of the case and that sone
evi dence has not been adduced by the prosecution, though

m ght have been avail able, would not be sufficient groundsto
bel i eve that the appellant has been booked in a fal se case.
There is nothing on record brought by the appellant to show
that it was quite possible that the witnesses woul d spare the
real culprit and inplicate himin a false case. “On the basis of
the entire evidence el aborately di scussed by the Hi gh Court,

it cannot be held that the appellant, in the present case, has
been framed on suspicion

49, Havi ng given our careful consideration to the
subm ssi ons nade by the | earned counsel for the parties and

in the light of the evidence discussed in the earlier part of the
judgrment and tested in the light of the principles of |aw

hi ghl i ght ed above, it rmust be held that the interference nade
in the present case by the Hi gh Court with the order of
acquittal passed by the learned Additional District Judge, was
whol ly justified and warranted. The eval uati on of the findings
recorded by the Hi gh Court do not suffer fromany manifest
error and inproper and m s-appreciation of evidence on

record. Hence, we agree with the opinion of the H gh Court
that the appellant is the real culprit and he has been rightly
held guilty of the of fence puni shabl e under Section 302 of |PC.
Al the contentions raised by the | earned counsel for the
appel lant, in our view, do not merit acceptance.

50. In the result, there is no nerit in this appeal and it is,
accordi ngly, dism ssed.




