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Electricity Supply Act, 1948 (54 of 1948), 'ss. 57, 57A, 70
Sch. VI Indian Electricity Act, 1910 (9 of 1910). s. 3
Schedul e -El ectricity Rates-Enhancenent-Powers of |icensee-
Limts of such power-Legality of rates-Jurisdiction of civi
court-Burden of proof-

HEADNOTE

The appellant conpany was supplying electricity under a
licence issued in 1932 by the Covernnent of Bonbay under the
Indian Electricity Act, 1910. The 'licence fixed the limts
of the prices which the appellant could charge but /these
l[imts were altered by an order made by the Governnent on
December 30, 1942, acting under para Xl _of the Schedule to
that Act, Due to the conditions brought about by the second
world war, the licensee was permitted to add a surcharge not
exceeding 33-1/3%to the existing charges. On Septenber 30,
1946, the Bonbay Electricity (Surcharge) Act, 1946, was
passed which continued the surcharges for a period of ~three
years. Though the Surcharge Act of 1946 expired on
Septenmber 30, 1949, the appellant continued. charging the
consumers at rates which included the surcharge and this was
sought to be justified by resort to the provisions of the
Electricity Supply Act, 1948, which cane into force on
Septenber 10, 1948. On Septenber 25, 1958, the “appell ant
gave notice to its customers that with effect from Novenber
1,1958, it would charge themat certain rates which the
customers considered to be illegal and unauthorised on the
ground that they were in excess of those prescribed in the
order of Decenber 30, 1942. In the suits instituted on
behal f of the consuners challenging the legality of the
rates levied by the appellant in excess of the nmaxi mum pres-
cribed by the Governnent of Bonbay in its order dated Decem
ber 30, 1942, the defence of the appellant was that the
charges were well wthinthe limts prescribed by the
Electricity Supply Act, 1948, which according to its
contention, effected such a radical change in the nmethod of
determ ning the reasonable rate as to conpletely supersede
the rates and the maxima fixed under the Electricity Act of
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1910. The question was also raised as to whether having
regard to the provisions contained in ss. 57 and 57A of the
Act of 1948 a civil court would have jurisdiction to en-
tertain a suit challenging the legality of the rates |evied
by the appel |l ant.

Hel d- (i) The maxima prescribed by the State Government which
bound the |licensee under the Indian Electricity Act, 1910,
no longer limted the anbunt which he could charge after the
Electricity Supply Act, 1948, came into force and that the
licensee had a statutory right to adjust his rates as
provided by Part 1 of Sch. VI of the latter Act.

(ii) Where a party challenged the legality of the rates on
the ground that they contravened the provisions contained in
Sch. VI  of the Act of 1948 there was no duty on the
licensee to prove that the rates were within the linmts
indicated in Sch. VI and it was for the party alleging his
right to relief toprove his case.

504

Per Sarkar, J.-The respondents were not entitled to canvass

inacivil court any question as to the rates of a |licensee
being in excess of the limt prescribed in para 1 of Sch

VI to the Act of 1948. A civil court could not declare that
the rates charged by a licensee were illegal as they nuade,
its clear profit exceed the reasonable return. |f there was
such excess, the relief could be obtained only if the
Covernment set up a rating commttee, a refund becane due
t hereupon under the last proviso to para 1 of Sch. VI or if
relief was avail ablle under para |1 (1) of that Schedul e.

Per Das Cupta and Rajagopal a Ayyangar, JJ.-(i) There could
be unilateral adjustnment of the rates by a licensee but such
an adjustnent nust not leave himw th nore than the reason-
able return. Where the anpunt of reasonable return is
exceeded, para Il of Sch. VI conmes into play and the excess
over the reasonable return is to be distributed in the
manner |aid down in that paragraph

(ii) In view of the machinery that 1is provided for
conplaints in the event of the licensee deriving nore than a
reasonable return as contenplated by Sch. VI, the failure
consciously to adjust the rates by working out the details
so as to reach at the sane rate as was charged previously
did not constitute a failure to adjust the rates as required

by para 1.
(iii) There being no express bar to the jurisdiction of the
civil court, its jurisdiction could not be held to be

excluded in respect of such matters which were not assigned
by s. 57A of the Act of 1948 to the rating committee, or in
regard to which the rating committee could not afford the
consumer relief against an infraction of "a  statutory
provi si on by which he was aggri eved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 590591  of
1963- Appeal s fromthe judgnent and decree dated February 6,
1963 of the Mysore Hi gh Court in Second Appeals Nos. 471 and
472 of 1960.

H. N. Sanyal, Solicitor-General, M M Gharekhan and |.N.
Shroff, for the appellant (in C. A No. 590/1963).

H. N. Sanyal, Solicitor-General, MZC. Setalvad, M M
Gharekhan and |I.N. Shroff, for the appellant (in C A No.
591/ 63).

Narai ndas C Mal kani, J. B. Dadachanji, O C  Mathur and
Ravi nder Narain, for the respondents (in both the appeals).
March 30, 1964. The judgment of DAs GUPTA and AyYANGAR JJ.
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was delivered by AYYANGAR J. SARKAR J. delivered a separate
opi ni on.

SARKAR, J.-The appellant is a conpany carrying on business
as supplier of electricity in a certain area in the State of
Bonbay. The respondents Bhathena and Tendul kar wer e
consumers of electrical energy supplied by the appellant.
The

505

present appeals arise out of disputes between t hese
consunmers and the appellant concerning the legality of the
charges made by the appellant for electricity supplied by
it.

The supply of electrical energy is controlled by two
statutes and the questions involved in the present cases
will turn on them These statutes are the Electricity Act,
1910 and the Electricity (Supply) Act 1948. 1 wll first
consi der the Act of 1910. Section 3 of this Act gives power
to the Government to-grant a licence to a party to supply
el ectrical energy in any specified area and to prescribe in
the licence'the limts of price to be charged by it for the
suppl y. Thi s section further provides that the provisions
in the Schedule to the Act would, unless otherw se directed,
be deened to be incorporated in the |licence. Paragraph Xl
of that Schedule 'states that a |icensee would not be
entitled to exceed/'the limts of price fixed in his |licence.
Thi s paragraph, however, gives power to the Governnent to
alter these linmts on the recommendation ,of an Advisory
Board appoi nted under s. 35 of the Act. It is not necessary
to refer to the other provisions of this Act.

The appel | ant had been supplying electricity under a |licence
i ssued in 1932 by the CGovernnent of Bonbay under the Act of
1910. The licence fixed the linmts of the prices which the
appel l ant could charge but these limts were altered by an
order nade by the Government on Decenber 30, 1942 ' under
paragraph Xl of the Schedule  and stood thereafter as
fol | ows:

A For lights and fans annas /5/- (= 31
nP.) per unit and,
B. For notive power, (i) upto 4 B.H P. anna

- /1 (=006 nP.) per unit in addition to
standing charge of Rs.- 2/ - per ~nmonth per
B.H P connected. (ii)over 4 B.HP. -/-/19 pies
(=005 nP.) per wunit in addition to the
standing charge at the sane rate of “Rs. 2/-
per B.H P. per nonth.
Due to the conditions brought about by the Second World War,
certain orders were made fromtine to tine permtting the
licensees to add a surcharge not exceeding 33 1/2 per . cent
to the existing charges. Lastly, on Septenber 30, 1946 an
Act was passed by the Bonbay | egislature called the Bonbay
Electricity (Surcharge) Act, 1946, hereinafter referred to
as the Surcharge Act, which continued the surchar ge
specified therein for a period of three years. This Act
expired on September 30, 1949. It is said that even
thereafter the appellant continued charging the consuners at
rates which included the surcharge under the Surcharge Act,
and, therefore, at rates in excess of those fixed by the

O der of Decenber 30, 1942 and that was illegal. The
appel l ant on its part clains
506

that its charges after the expiry of the Surcharge Act were
all Justified under the Act of 1948 the rel evant provisions
of which cane into force on Septenber 10, 1948. This Act
will be referred to later.

The respondent Bat hena conmenced taking electricity fromthe
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appel lant sonmetine in 1954. Soon thereafter he started
di sputes about the legality of the charges realised fromhim
by the appellant in respect of energy supplied for purposes
of motive power of over 4 B.H P. and in 1955 filed a suit
agai nst the appellant for refund of amounts alleged to have
been illegally collected fromhimin excess of the limts.
fixed by the order of Decenber 30, 1942, nanely, an excess
standing charge of 0.69 nP. per B.H P. per nonth over that
fixed by the Order of December 30, 1942 and a similar excess
unit charge of 0.01 nP. per unit. That suit is stil
pending and wth the disputes involved in it | am not
concerned in this judgnent.
On Septenber 25, 1958, the appellant gave notice to its
custonmers that with effect from Novenber 1, 1958 it would
charge for notive power 0.09 nP. per unit plus a standing
charge of Rs. 2.69 per B.H P. per nmonth. The wunit charge
mentioned in the notice was in excess of that prescribed in
the order of Decenber 30, 1942 by 0.04 nP. per unit. There
is no dispute that this notice revised the wunit charge
existing “at its date but it seens that it did not enhance
the then existing standing charge. The notice gave rise to
further disputes as a result of which two suits were filed
agai nst the appellant on March 31, 1959 in the court of the
G vil Judge, Belgaum The first of these suits was filed by
the respondent Bathena acting for hinself and all other
consunmers of electricity supplied by the appellant for
purposes of notive power over 4 B.H'P. for - the followng
reliefs:
"(a) ‘That a declaration be granted by this
Hon’ able Court that the standing charges of
2.69 nP. per B.H P. per nonth and the excess
sum of 0.04 nP. per unit of energy consuned,
for notive power whet her connect ed or
ot herw se, are illegal ~and unaut hori sed,
i noperative and ultra vires of the Defendant
conpany and the Plaintiff is not bound to pay
the sanme and that the Defendant-Conpany have
no authority to control or interfere in the
supply of electric energy or its use, and that
the restrictions inposed in Notice dated 25-9-

58 are illegal, bad in law, and,

(b) an injunction restraining the Defendant-
Conpany, its servants, its agents or its
representatives fromlevying and recovering
the excess and illegal charges, (such as
standi ng charges and per unit

507

of consuned energy at 0.04 nP.) from the
plaintiff, by neans of any coercive nmeasures
and frominterfering or controlling with the
el ectric Supply".
The other suit was filed by the respondent Tandul kar ‘al so in
a representative capacity in respect of the charge of « 0.37
nP. per unit for electricity supplied for lights and fans,
and it sought the following reliefs:
"(a) That a declaration be granted by this
Hon’ abl e
Court that the excess sum of 0.06 nP. per unit
energy consumed for lights and fans, are and

unaut hori sed, inoperative and ultra vires of
t he Def endant - Conpany and the plaintiff is not
bound

to pay the sane.
(b) An injunction restraining the Defendant-
Conpany its servants, its agents or its

of
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representatives fromlevying and recovering

the excess and illegal charges, i.e. 0.06 nP

per unit of consumed energy fromthe

plaintiff by means of any coercive nmeasures

and frominterfering or controlling with the

el ectric supply".
Various persons were on their own applications |ater added
as plaintiffs in these suits.
The suits were decreed by the trial Court but that decision
was reversed on appeal by a District Judge. On  second
appeal, however, the Hi gh Court of Mysore set aside the
decision of the learned District Judge and restored that of
the trial Court. The present appeals are against the
j udgrment of the Hi gh Court.
I will first take up the suit relating to the charges for
notive power. To clear the ground it may be stated that
this suit is not concerned with any charge made prior to the
date that it was filed. As earlier stated, it asks for a
declaration and art in junction. " An injunction cannot of
course be in respect of a past period and the declaration
sought must also, therefore, be confined to the future. In
any case, since the declaration is sought in respect of the
charges as revised by the said notice as from November 1,
1958 it is clear that no question as to the legality of any
charge nade before Novenber 1, 1958 was sought to be raised.
It woul d have been noticed that the suit was concerned with
di sputes about two charges, nanely, the unit charge of 0.09
nP. per unit fixed by the notice of Septenber 25, 1958 and
the standing charge of Rs. 2.69 per B.H P. per nonth.
I wll first consider the dispute about the wunit charge.
Coul d the appel | ant enhance the charge? It is not  disputed
that a licensee can on his own enhance his charges upto the
maximumlimt fixed in the licence or otherw se fixed by the
CGovernment. The dispute is as to the right to enhance them
508
beyond that limt, and in this judgnment | wll be discussing
such enhancenment only. It is not (in controversy that 'under
the Electricity Act of 1910 it could not do so but as
al ready stated, the appellant bases its claimto enhance the
charge on the Electricity (Supply) Act, 1948 as anmended by
Act 10th of 1956 with effect from Decenber 30, 1,956. I't
will be noticed that this anmendnent was in force Wen the
revised rate came into force under the notice of Septenber
25, 1958. The relevant provisions of this Act so anended
are these:

S. 57. "The provisions of the Si xth
Schedul e and t he
Sevent h Schedul e shall be deened to be

incorporated in the licence of every l|icensee,
not being a local authority-
(a) in the case of a licence granted before
the commencenent of this Act, fromthe date of
t he commencenment of the |I|icensee’s next
succeedi ng year of account; and,
(b) in the case of a licence granted after
the comrencenent of this Act, fromthe date of
t he commrencenent of supply,
and as fromthe said date, the |icensee shall conply wth
the provisions of the said Schedul es accordingly, and any
provisions of the Indian Electricity Act, 1910 (9 of 1910),

and the |licence granted to himthereunder and of another
law, agreenment or instrunent applicable to the |Iicensee
shall, in relation to the licensee, be void and of no effect

in so far as they are inconsistent with the provisions of
section 57A and the said Schedul es”.
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S. 57A. "(1) Where the provisions of the
Si xth Sche-

dule and the Seventh Schedule are under
section 57 deemed to be incorporated in the
licence of any licensee, t he fol l owi ng
provisions shall have effect in relation to)
the said licensee, nanely:,(a) the Board or
where no Board is constituted under this Act,
the State Governnent -

(i) may, if satisfied that the |licensee has
failed to conply with any of the provisions of
the Sixth Schedul e; and,

(ii) shall, when so requested by the |icensee
in witing,
constitute a rating commttee to examine the licensee's

char ges for the supply of electricity and to make
recomendati ons in-that behalf to the State Government:

(c) a rating commttee shall report to the

State Gover nnment maki ng recom nendations

regarding the charges for electricity which

the |licensee nmay nmke

509

(d) within ~one nmonth after the receipt -of

the report wunder clause (c), the State

Gover nment

may nake an order in accordance

therewith fixing the licensee's charges for

the sup-

ply of  electricity and the |icensee shal

forthwith give effect to such order".

Si xth Schedul e

1. "Notwi t hstandi ng anything contained in

the I ndian

Electricity Act, 1910 (9 of 1910), and the

provisions in the'licence of a |licensee, the

licensee shall so adjust his rates for the

sale of electricity whether by enhancing or

reducing them that his clear profit in any

year of account shall not, as far as possible,

exceed the ampbunt of reasonable return
Now the first paragraph of the Sixth Schedule to the Act of
1948 clearly gives a licensee the power to adjust and there-
fore also to enhance his. rates on his own. It, however
fixes alimt for the enhancement and that, is, so as not,
as far as possible, to nake his "clear profit", for the year
exceed the anount of "reasonable return". The nethods of
determining "clear profit" and "reasonable return" are
stated respectively in cls. (2) and (9) of paragraph Xvil of
the Schedule but it will not be necessary for ne to go into,
their details. Now under paragraph 1 of the Sixth Schedul e
t he rates can be enhanced "Not wi t hst andi ng anyt hi ng
contained in the Indian Electricity Act, 1910 (9 of 1910), ,
and the provisions in the licence of a licensee". Not hi ng
to the contrary, therefore, contained in the Act of 1910 or
the licence can nmake the enhancenent of the rates by the
licensee in terms of this paragraph illegal. It would
follow that the power under paragraph 1 of the Sixth
Schedule would justify an enhancenent of the rate beyond
that fixed by the Iicence or any order of the Covernnent.
This seens to nme to be perfectly plain. It wll be
remenbered that paragraph XI of the Schedule to the Act of
1910 prohibited a |icensee fromcharging a rate in excess of
the maxi mum fixed by the licence. That provision, however,
was repealed by Act 101 of 1956. This was obviously done
because it was realised that paragraph 1 of the Sixth
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Schedule to the Act of 1948 nmde the prohibition in
paragraph Xl of the Schedule to the Act of 1910 quite
i neffective. Then we have s. 70(1) of the Act of 1948 which
provides that "No provision of the Indian Electricity Act,
1910 (9 of 1910), or of any rules nmade thereunder or of any
instrument having effect by virtue of such law or rule

shall, so far as it is inconsistent with any of the
provisions of this Act, have any effect". This provision
al so supports the view that the power to

510

enhance the rates given by the Act of 1948 is not in any way
affected by anything in the Act of 1910 or the licence
granted Under it.

Learned counsel for the respondents, however, first con-
tended that the power to enhance cannot be exercised by the
licensee on its own. ~If, it wants an increase in its rates
it has first to ask the Governnent under s. 57A of the Act
of 1948 to constitute a rating commttee. This contention
appears to neto beentirely unfounded. No doubt a |icensee
can ask  the Governnent to constitute a rating comittee
under that section and if the Government does so and fixes
rates on the basis of the recommendati ons of that conmittee,
the |licensee would be bound by such fixation of rates. But
I find nothing in s. 57A-or anywhere else in the Act of 1948
to lead to the viewthat the |icensee cannot increase his
rates except after a rating conmttee has reconmended such
increase and the Government has pernmitted it. Such a view
would largely render paragraph 1 off the Sixth Schedule
nugat ory. Nor do think that there'is any conflict between
s. 57A and paragraph 1 as was contended by the respondents.
Quite clearly s. 57A gives a licensee the power to call for
the constitution of rating coomittee. |If he does so. he
does not take the risk of fixing an enhanced rate on his own
with the possible consequences of having to refund Dart of
the ampunts collected under provisions to which reference

will be nade later. That seens tobe the only reason why
the licensee has been giventhe right to ask /for the
constitution of a rating commttee. |f he does ‘not’ mnd
taking the risk of these consequences, | find nothing 'in the

Act of 1948 requiring himto ask for the constitution of a
rating commttee before he can proceed to enhance the rates
on his own.

Learned counsel for the respondents then relied on subs. (2)
of s. 70 of the Act of 1948 which states that "Save  as
otherwise provided in this Act, the provisions of this Act
shall be in addition to, and not in derogation of, the
Indian Electricity Act, 1910". He contended ‘that this
showed that an attenpt has to be nade to harnmonise the two
Acts and, therefore, the power to enhance the rates given by
the Act of 1948 nust be confined to an enhancenent upto the
maxima limts specified in the |icence granted or any ' order

made by the Government. | amwholly unable to agree that
sub- s. (2) of s. 70 of the Act of 1948 requires the two
Acts to be harmonised. 1In fact sub-s. (1) of s. 70 of the

Act of 1948 provides that when there is inconsistency
between the two Acts, the earlier Act is not to have effect.
There can be no question of harnonising unless there is
i nconsi stency and sub-s. (1) says what is to happen in case
of inconsistency; it is that one is to give way to the other
and not that

511

an attenpt should be nmade to harnonise the two. Furthernore
sub-s. (2) of s. 70 of the Act of 1948 says that "Save as
otherwise provided in this Act" the later Act is not to be
read as in derogation of the earlier Act. \When, therefore,
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it is otherwise provided in the Act of 1948, this Act m ght
be read as in derogation of the Act of 1910. Now s. 57 of
the Act of 1948 and paragraph 1 of the Sixth Schedule to it
clearly provide that the provisions therein contained are to
override the provisions of the earlier Act. It would thus
be against the express terms of the Act of 1948 to attenpt
to harnonise the power to enhance the rates given to the
licensee by it with any of the provisions of the |icence or
the Act of 1910.

Lastly, learned counsel for the respondents relied on
Babul ai Chaganl al Gujerathi v. Chopda Electric Supply Co.
Lid.(1) to support his contention that under paragraph 1 of
the Sixth Schedule to the Act of 1948 a |icensee had the

power to enhance the rates only upto the maxima linmits
specified in the |licence or Governnent’'s order but not
beyond those limts. It was no doubt so decided in that
case but then it turned on paragraph 1 of the Sixth Schedul e
as it ~stood before the amendnent in 1956. Before the
amendnent , that paragraph did not contain the wor ds
"Not wi t hst andi ng anyt hi ng cont ai-ned in t he I ndi an
Electricity Act, 1910 (9 of 1910) and the provisions in the
licence of a licensee”. It seens to ne plain that these

words have nade a material change in the provision and as it
now stands, it cannot be said that the enhancenent permtted
nmust be restricted to'the limt fixed in the licence or an

order by the Government. The decision cited, therefore, is
of no assistance in interpreting paragraph 1 of the Sixth
Schedule as it stands after the anendment in 1956. Whet her

Chhaganl al’s case(1) was correctly decided in view of the
terms of paragraph 1 as it stood before the anmendnent is not
a question which arises for determnationin this case and
on that question | express no opinion. 1 think that it nust
be held on the terns of paragraph 1 of the Sixth Schedule to
the Act of 1948 as it stood at the tine of the notice that a
licensee had power to enhance the rates and such power was
not limted to an enhancenent up tothe limts fixed by the
licence or otherwi se by any order ‘of the Governnent.
On the question whether under paragraph I of the /Sixth
Schedule to the Act of 1948 a licensee could enhance his
rates beyond the limts fixed by the Governnent or ~in the
l'icence the H gh Court took the same view as | have done and
held that the respondents could not claimany relief solely
on the ground that the rates charged had exceeded  those
limts. The Hi gh Court, however, observed that t he
appellant had failed to establish that it had revised its
rates
(1) I.L.R [1955] Bom 42.
512

as provided by the Act of 1948 before its anendnent in
1956 and, therefore, held that the appellant nust be /taken
to have illegally continued the surcharge which it was |evy-
ing under the Surcharge Act, 1946 even after its expiry on
Cctober, 1, 1949. It is sonewhat difficult to understand
these observations. As | have earlier said, no question  as
to the legality of any charge nade before the suit or at any
rate, before Novenmber 1, 1958, arises in this case.
Therefore, even if the appellant had not revised its charges
prior to the anmendnent, no grievance on that account can be
made on the plaint on which the present suit is based.
Furthermore |1 do not see why the burden of proving that
those charges were the charges duly revi sed under the Act of
1948 prior to its anendnent should be upon the appellant.
No issue on this question also appears to have been franed
by the trial Court at all. Even the plaint does not say
that what the appellant had done was to continue an illega




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 30

char ge. | repeat that whether the charges nmde before
Novermber 1, 1958 were illegal or not, is not a question that
arises for decision in these cases. Admittedly the notice
of Septenber 25, 1958, revised the wunit charge and,

therefore, in fact there was no continuation of an earlier
illegal charge, assuming the earlier charge to have been
illegal.

The High Court, however, also held that the appellant was
under a statutory duty under the Act of 1948 to adjust its
rates so that its clear profit did not exceed the amount of
reasonable return and it had not established that it had
done so after the Act was anended, nor bad it proved that
the enhancenent nentioned in the notice of Septenber 25,
1958 would not result inits clear profits exceeding the

amount of reasonable return. Lastly, the High Court
observed that "even otherwise the enhancenent is t he
continuation of the illegal charges and that by itself is
i nvalid". It was on these grounds that the H gh Court
deci ded the cases in favour of the respondents. | am unable
to agree with the H gh Court on any of these points.

I will take the last point first.  Wth respect to the

| earned Judges of the High Court, | do not understand what
exactly is neant by the enhancement being the continuation

of the illegal charge. ~ That there was a revision of the
rates by the notice of Septenber 25, 1958 is the
respondent’s own case in the plaint. | wll assune that the

revision raised the rates to the figures that wer e
char geabl e under the expired Surcharge Act of 1946. But the
identity of the figures cannot by itself make t he
enhancenent illegal if it was legal under the Act of 1948 as
anended. I ndeed as there was admttedly a revision there
was really no continuation of a previous charge. This point
nmust, therefore, be rejected.

513
The other points on which, as stated above, the H gh 'Court
based itself, appear ne to be equally untenable. These

points are really one and that is whether the appellant has
established that the revised rate fixed by the notice of
Septenber 25, 1958 would not neke its clear profit ‘exceed
the anmpunt of reasonable return. As already stated, it is
admtted in the plaint that there was a revision of the unit
,charge by the notice. So it is not in dispute that after
the amendnment of paragraph 1 of the Sixth Schedule the
appel l ant had revised its unit charge. | amunable to agree
that the onus of establishing that the revision did not nmake
the appellant’s clear profit exceed the —anpbunt  of a,
reasonabl e return should be on the appellant. 1 think that
onus should be on the respondents because it is they who
allege that "the rates nmentioned by the defendant’ are
exceedi ng the reasonable return". The nor e serious
objection to this point, however, is that it does'not seem
to me that it is conpetent for a Cvil Court to go into the
guesti on whet her the enhanced rates are illegal because they
take the clear profit beyond the ambunt of the reasonable
return, and to give any relief on that basis. The reasons
for this vieww |l now be stated.

Paragraph 1 of the Sixth Schedule to the Act of 1948 no
doubt prohibits the Iicensee fromenhancing his rates beyond
a figure which woul d make his clear profit exceed the anount
of reasonable return. The Act, however, at the sane tinme
provi ded the consequences of a breach of the prohibition

Thus the fourth and the last proviso in paragraph 1 of the
Si xth Schedule to the Act of 1948 states, "Provided further
that if the rates of supply fixed in pursuance of the
recormendations of a rating commttee constituted under
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section 57A are lower than those notified by the Ilicensee
under and in accordance with the preceeding proviso, the
licensee shall refund to the consuners the excess anount

recovered by himfromthen. One consequence of the breach
of the prohibition, therefore, is the liability to refund
the difference between the enhanced rate which has to be
notified wunder the third proviso and that fixed by the
rating commttee. But a rating conmittee nmay not have been
constituted for it is constituted only where the |icensee
wants it, or the Governnent is entitled to constitute it
under s. 57(1) of the Act of 1948. VWere a rating
conmitting is not constituted, thereis no Iliability to
refund but the provisions of paragraph Il of the Schedule
would then apply and this equally whether there is an en-
hancenent of the charge under paragraph 1 and where there is
none. That paragraph is in these terns:
Paragraph ~11. (1) If the clear profit of a
license,- in any year of account is in excess
of the amount of
L/P(D)I SC - 17
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reasonabl e return, one-third of such excess,
not exceeding five per cent of the amount of
reasonabl e return, shall be at the disposal of
the /undert aki ng. O the ,balance of the
excess. One-hal f shall be appropriated to a
reserve which shall be called the "tariffs and
Di vi dends Control Reserve and ‘the renaining
hal f 'shall either be distributed in the form
of a proportional” rebate on the amount s
collected from the sale of electricity and
meter rentals or carried forward in t he
accounts of the licensee for distribution to
the consuners in future, in such manner as the
State CGovernnent nay direct.
This provision shows that where there was a, revised rate
and that rate exceeded the limt prescribed in paragraph 1,
a consunmer mght get a refund of a part of the excess but
that too only at the discretion of the government. He had

clearly no right to any refund even in such a case. Quite
obviously if the consuner could obtain refund of the whole
excess as determned by a civil court, these provisions
would be conpletely neaningless. Equally obviously if _a
civil court could decide that the charge nade had exceeded
the limt and was, therefore, illegal, it could also direct
a refund of the amount illegally realised. Therefore, it

seens to ne clear that the question of a breach of the terns
of the first part of paragraph 1 of the Sixth Schedule was
not intended to be canvassed in a civil court; a civil court
has no power to decide that question nor can it give any
relief in respect thereof. Indeed if this were not-so, the
consequences would be nost anonmalous. |If the Cvil | Court
coul d deci de the questi on whether the enhanced rate resulted
in the clear profit exceeding the anbunt of the reasonable
return, then it is conceivable that different courts mght
cone to different conclusion on different materials placed
before themand the result of that would be to destroy the
uniformty of rate chargeable by a licensee. Such a
situation could not have been intended. Again the Act of
1948 did not give to the consumer the right to have a rating
conmttee constituted. This was obviously because it would

be inpossible to work a public utility concern I|ike an
electric supply business if every consunmer could get a
rating conmittee to go into the question of rates. There

may then be a continuous succession of rating commttees and
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there would be no fixity of the rates chargeable. The
conveni ence of all had to be kept in mnd. Power was hence
given only to the Governnment to take steps when a |icensee
commtteed a breach of its obligations. Therefore, in ny

opinion, the Hi gh Court was in error in holding that the
appel l ant should have shown that the enhancenent did not

result in its clear profit exceeding the anount of
reasonable return and in deciding in favour of the
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respondents on that basis. | hold that the respondents were

not entitled to canvass in a Cvil Court any question as to
the rates of a licensee being in excess of the limt pres-
cribed in paragraph 1 of the Sixth Schedule to the Act of
1948. A Cvil Court could not declare that the rates
charged by a licensee were illegal as they made its clear
profit exceed the reasonable return. |If there was such
excess. the relief coul d be obtained only if the GCovernment
set up a, rating committee, a refund became due thereupon
under the | ast proviso to paragraph 1 of the Sixth Schedul e
to the '‘Act of 1948 or if relief was available under
par agraph-11 (1) of that Schedule.

Then it was said that the revision by the notice of Septem
ber 25, 1958 was bad in any case because under the third
proviso to paragraph | in the Sixth Schedule there could be
no revision of rates under that paragraph unless a notice in
witing of the intention to enhance  was given by the
licensee to the Government or to the State Electricity Board
and no such notice was in fact given.  That proviso no doubt
requires a notice to be given but the contention is none the
| ess clearly w thout foundation for, as | shall imediately
show such a notice was in fact given. Now Ex. 62 .is a copy
of a letter received by the appellant fromthe Secretary of
the State Electricity Board and it refers to a letter "No.
AMAL/ BEL/ C-2, dated 7-8-1958" written by the appellant to
the Board and the letter |ast nmentioned, which is Ex. 60, is
the notice by the appellant to the Board expressing its
intention to revise the, rates. It is quite cl ear,
therefore, that notice had been given to the Board of the
proposed enhancenment. This point it may be stated does not
seemto have been taken in the Hi gh Court.

It was also said that the notice was bad as it did not state
that the standing charge was being increased fromRs. 2/to
Rs. 2.69 per B.H P. per month. This again is an unfounded
contention for the standing charge had not been increased by
the notice at all. |Indeed the plaint itself in paragraph 5
states that prior to Novenber 1, 1958 the appellant had been
| evying standing charges at the rate of Rs. 2.69. So there
was no enhancenent of this charge by the notice and, hence
no question of giving any notice of any enhancenment of the
standi ng charge ari ses.

Lastly, it was said that in the notice to the consuners it
was stated that the power supply would be restricted between
certain hours but the notice to the Governnent did not
mention this restriction in the supply. The notice to the
consuners no doubt stated that the revised unit charge woul d
be in respect of restricted hours of supply but that does
not nmake the contention of any substance. There was nothing
in the notice to show that the supply would be restricted.
Furt her

L/P(D)I SCl -17(a)
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it is neither alleged in the plaint nor does it appear from
anything on the record, that there was in fact any
restriction in the supply. That being so, the failure to
give notice to the CGovernment of the restriction in the
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supply is wholly immterial. | have not, further been shown
any provision under which notice to the Governnent of a
restriction in the supply of electricity is necessary. It

is certainly not required by anything in paragraph 1 in the
Si xth Schedule to the Act of 1948.

I am therefore, of the opinion that there is no reason to
hold that the appellant was not entitled to | evy the charge
nentioned in its notice of Septenber 25, 1948.

I come now to the standing charge of Rs. 2.69 per B.H P. per
nonth. As in the case of the other charge and for the sane
reasons, | amnot concerned with any question as to its
legality in respect of any period prior to the suit. It has
to be renmenbered that there is no conplaint that this rate
had been increased by the notice. Lastly, as already
stated, a Cvil Court cannot go into the question whether a
charge is illegal inasmuch as it has been revised to an
amount exceeding the limt nentioned in paragraph 1 of the
Si xth Schedul e to the Act of 1948. The only ground on which
this charge is questioned is put in paragraph 23 of the
plaint in these words: "any standi ng charges along with the
usual Unit Charges is against equity and law, it being
doubl e charge for the industry to pay for the enrichment of
the defendants"; the legality of the standing charge is not
chal l enged on any  other ground. Now where a charge is
permtted by a statute no question of its being inequitable
can be raised in a Court of law, neither can the question
whet her the charge is in excess of thelimt justified by
the statute be canvassed in such a Court. Therefore, the
respondents cannot in.these cases challenge the legality of
the standi ng charge.

What | have said so far di sposes of the appeal in the suit
concerning the rates charged for the supply of notive power.
That appeal nust, therefore, be all owed.

The appeal in the suit with regard to the charges for ' |ight
and fans can be disposed of substantially on the  grounds
earlier discussed. The H gh Court also placed its decision
in respect of this matter on the sanme ground on which it had
di sposed of the other matter. The only point nmade in this
case is that the appellant had been wongfully charging a
rate in excess of the limt fixed by the order of Decenber
30, 1942 by 0.06 nP. per unit. On this basis a declaration

that the excess charge was illegal was sought and also an
injunction restraining the appellant fromlevying it. It
will be observed that in this case there was no notice given
by the appellant of any increase in the charge. No question
of the charge being illegal by reason of any enhancenent,
therefore, arises. The only conplaint is

517

that the charge is illegal as it is in excess of the limt

fixed by the Governnent. As | have said, under paragraphs 1
and 11 of the Sixth Schedule to the Act of 1948 a - licensee
can charge any ampunt so that his clear profit does not
exceed his reasonable return and if he exceeds the limt he
only exposes hinself to the consequences nentioned in. them
and a consuner cannot go to a court of law for relief on the
-round t hat the |I|icensee had exceeded this limt.
Therefore, the respondent cannot ask for any relief in a
civil court on the basis that the appellant had exceeded the
[imt. As in the other case, in this case also |l am not
concerned with the legality of any charge made prior to the
date of the suit; the only question is the legality of the
charge nmde since March 31, 1959. That question has to be
deci ded under the Act of 1948 as anended in 1956. It
follows that in this case also the respondents can get no
assistance fromthe decision in Babulal Chhaganlal (1) even
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if that case was rightly decided. 1, therefore, think chat
this appeal al so succeeds.

In the result | would allow both the appeals wth costs
t hr oughout .

AYYANGAR, J.-These two appeals which cone before us by
virtue of special |eave granted by this Court are against a
conmmon judgnent of the High Court of Mysore in two Second
Appeal s preferred to it by the respective respondents in the
two appeals. They raise for consideration a question of the
legality of certain rates charged by the Appellant-conpany
for the supply of electricity to the respondents for power
and for light and fans respectively.

The Appellant-conpany is a |licensee who is engaged in the
busi ness of supplying electricity in the town of Bel gaum and
other places. A licence for the supply of electricity in
the town of Bel gaumwas -ranted in 1932 to two persons B. S
Ankl e and A.S. Ankle. These two assigned their licence to a
concern by name the Belgaum El ectricity Co. Ltd. and by a
further assignment by these assignees, the licence cane to
be owned by the Appellant™ who are now effecting the
di stribution and supply of electricity in Belgaum The
original Ilicence was granted by the Government of Bonbay
under s. 3 of the Indian Electricity Act of 1910 (Act IX of
1910) which we shall hereafter refer to as the "Electricity
Act, 1910" to whose provisions some reference would be
necessary to be nade |ater. Broadly speaking, wunder the
provisions of this enactnment the naximum and mni mum rates
which a licensee might charge its consuners were fixed by
CGovernment and |icensees were afforded freedomto fix the
rates to be actually charged within these limts.  Under the
powers so vested in themin that behalf the Governnent of
(1) I.L.R [1955] Bom 42.
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Bonbay within whose jurisdiction Bel gaumthen was, passed an
order on Decenber 30, 1942 fixing the maxi num rates which
could be charged by licensees for supply to consuners and
these rates which applied tothe Appellant were to be
effective from February 1, 1943. « The maxi mumrates for the
supply of energy under the licence were, under this ~order
to be (1) where the energy was supplied for lights and fans
5 annas per unit; (2) where energy was supplied for power
purposes i.e., for purpose other than lightsand fans the
maxi mum rate was to be (a) upto and including 4 B.H. P. one
anna per unit in addition to a standing charge of " Rs. 2/-
per month per B.H P. connected, and (b) for over 4 B.HP.
rate was 0.75 annas unit in addition to a standi ng charge of
Rs. 2/- per month per B.H P. connected. Thereafter charges
at the maximumpermitted rate were levied and collected by
the Appellant. Wile so, on March, 11, 1943 a notification
was i ssued by the Governnent of Bonbay in exercise of powers
conferred by rule 81(2)(b) of the Defence of India Rules by
which relaxati on was made as regards the nmaxi mumrates for
the supply of electrical energy chargeable by a licensee
under the Electricity Act. Such licensees were permtted to
charge anounts not exceeding 33 1/2 per cent over the
permtted maxinmum rates. Later this surcharge under the
Defence of India Rules fixed by the notification of 1943,
was w t hdrawn and simultaneously what is known as "War Costs
Surcharge" was permitted to be levied, but it did not make
any practical difference as the permtted increases over the
mmaxi nrum was identical. The War Costs Surcharge was
continued up to the year 1946 when the Government of Bonbay
enact ed a statute entitled t he Bonbay Electricity
(Surcharge) Act of 1946 which cane into force on Septenber
30, 1946. It was a tenporary enactnent which under sub
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s.(4) of s. 1 was to be in force for a period of three years
only so that it |apsed on Cctober 1, 1949. The Provincia
CGovernment was under s. 3 of that Act enpowered to fix rates
of surcharge and wunder s. 5 of that Act the existing
surcharge viz., the War Cost Surcharge were to be deened
surcharges fixed under s. 3. As a result of this piece of
legislation the position that energed was that though the
original licence issued under the Electricity Act, 1910
whi ch enpowered the Governnment to fix the maxi mum of the
rates that could be charged by licensees for the supply of
energy was determned by the order dated Decenmber 30, 1942,
still practically alnpbst from the comrencenent of the
operation of that order ‘a 33- 1/2 per cent. surcharge was
permtted to be levied by the |icensees over the permtted
maxi mum charge and this state of things continued wunti
Oct ober 1, 1949.

Notwi t hst andi ng the | apse of the Act of 1946 the Appell ant
has continued to demand and collect practically the sane
charges for the supply of energy as it had done during the
519

period when it-was in force, with a slight variation by way
of increase in regard to the supply of power to which we
shal | imredi ately advert. In the case of supply for power,
while the standing charges are being levied at the maximm
permtted by the notification of Decenber 30, 1942, with the
addition of the surcharge, the wunit charge has been
i ncreased even beyond this figure by resort to t he
provi sions of the Electricity Supply Act, 1948 (Central Act
54 of 1948) which it will be convenient to refer to as the
Supply Act. The legality of  the continuance of the
surcharge in regard to the standing charge from and after
1st Cctober, 1949 and of the increase in the unit rate even
beyond it are challenged in the suit which has given rise to
G vil Appeal 590 of 1963. In the case of the charge for the
supply of energy for lights and fans there has been no
chance since the 30th Septenber 1949, but the nmaximum as
increased by 33-1/3 per cent still continues and it is the
legality of this continuance of the surcharge that is
i mpugned in Civil Appeal No. 591 of 1963. The levy or the
rates inpugned is in every case justified by the Appellant
by reference to the ternms of the Supply Act to the relevant
provi sions of which we shall have to nmake detailed reference
| ater.

Pausing here, we mght advert to the fact that the Supply
Act was enacted to provide "for the rationalisation of the
purchase and supply of electricity and generally for taking
nmeasures conducive to the electrical devel opnent”. The Act
cane into force from Septenber 10, 1948. The principa
guestion that arises for decision in these appeals relates
to the effect of the Supply Act, 1948 and the provisions
that it contains on the ,rates to be charged by “licensees
which had been fixed under the Electricity Act,  1910-a
matter which we shall examine in its proper place. W night
even at this stage refer to s. 70 of the Supply Act which
enacts, - -

I m5

(1) No provision of the Indian Electricity Act, 19 1 0, or
of any rules nade thereunder or of any instrunent having
effect by virtue of such law or rule shall, so far as it is
inconsistent wth any of the provisions of this Act, have
any effect;

deened to prevent the State Governnment fromgranting, after
consultation with the Board, a licence not inconsistent with
the provisions of the Indian Electricity Act, 1910, to any
person in respect of such area and on such terms and
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conditions as the State Governnent may think fit.

(2) Save as otherwi se provided in this Act, the provisions
of this Act shall be in addition to, and not in derogation
of, the Indian Electricity Act, 1910."
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W are drawing attention to this provision to indicate the
inter-relation between the two Acts-the Electricity Act,
1910 and the Supply Act, 1948.

We shall now briefly narrate the course of the proceedings
whi ch have led to the present appeals. Two suits were filed
by consuners of electrical energy in Belgaumreceiving their
supplies from the Appellant in the court of Civil Judge,
Bel gaum both being representative suits under O1.r.8 (if
the Civil Procedure Code. The first suit no. 133 of 1959
was in relation to the supply of energy for power. 1In the
plaint it was pointed out that before Novenber 1, 1958 the
Appel | ant was charging the plaintiffs Rs. 2 /11 / - per B.H
Power per month as standi ng charges plus one anna per unit
of energy consuned. It was stated that the Appellant had by
a notice to the consuners dated Septenber 25, 1958 whose
terns were set out, proposedto raise from and after
Novonber 1, 1958 the unit charge fromone anna per unit to 1
1/2 anna or 9 naye paise per unit. It recited that the
plaintiffs had protested and addressed letters to the
Government of Mysore, (Bel gaum havi ng been nade part of this
State by the State Reorganisation Act) but wthout any
result. Ref erence was made to the circunstance that the
Appellant justified the increase with reference to the
provisions of the Supply Act, particularly after the same
was anmended by Central Act 101 of 1956. The materia
averment on the basis of which relief was claimed in the
plaint was that the revision effected by the notice of
Septenber 25, 1958 was illegal because it exceeded the
maxi mum prescri bed by the Government of Bombay in its | order
dated Decenber 30, 1942 which, it was stated, still 'bound
the Appel | ant . The plaintiffs, therefore, sought a
decl aration that any increase beyond the rates fixed by the
notification of the year 1942 was illegal and ‘sought a
declaration (a) that the standing charge was illegal to the
extent of the excess of 0.69 nP. per B.H P~ over the 2
rupees and the increase by 4 naye paise per unit of energy
consumed was also illegal and prayed for —an injunction
restraining the Appellant fromlevying or collecting these
illegal and excess charges.

The other suit in relation to supply of energy for _Iights
and fans was no. 135 of 1959. That plaint pointed out that
under the order of Governnent of Bonbay dated December 30,
1942 the Appellant could charge only 5 annas per wunit or
deci mal coinage 31 nP. and taking advantage of the
surcharges that were pernmitted during the war period and
subsequently under the Bonbay Electricity (Surcharge) Act,
1946 it bad been charging 6 annas per unit, and after the
deci mal coi nage came into force 37 nP. The main point  that
was urged in the plaint was that on the Jat-)se of the
Bonbay Electricity (Surcharge) Act, 1956 on Septenber 30,
1959 the right of the Appellan to charge anyhting above 31
nP. ceased but that notwith-
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standing this want of |legal sanction it had continued to
| evy the same rates even afterwards. On this basis a prayer
was nmade seeking a declaration about the invalidity of any
charge beyond 31 nP. per unit and an injunction restraining
the Appellant fromcharging this illegal excess.

The defence of the Appellant was based on the provisions
contained in the Supply Act of 1948, the contention being
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that the charges they continued to levy or which they
intended to levy by virtue of the notice of Septenber 25,
1958, were well within the linmts prescribed by the Supply
Act of 1.948 and consequently the plaintiffs in neither suit
were entitled to any relief.

The learned trial Judge held on an exami nation of the pro-
visions of the two Acts-the Electricity Act and the Supply
Act-and their schedules that even after the conming into
force of the Supply Act the maximumlinmit of charge fixed by
CGovernment under the Electricity Act of 1910 continued to
govern the maxinmum rate that could be cleared and as
admttedly the rates charged or threatened to be charged by
the Appellant were in excess of those rates, it granted to
the plaintiffs in each suit the declaration and injunction
t hey sought.

The Appellant thereupon filed appeals to the learned Dis-
trict Judge and -contended that the Supply Act of 1948
ef fected such a radical change in the nethod of determning
the reasonabl e rateas to conpletely supersede the rates and
the maxima fixed under the Electricity Act of 1910. Thi s
contention was accepted by the Appellate Court and the
appeal s were allowed and the suits directed to be dism ssed.
The plaintiffs thereafter filed second appeals to the High
Court. The | earned Single Judge of the Mysore H gh Court
who heard the appeal s accepted in part the subm ssion nade
by the Appellant that the maxinm prescribed by t he
CGover nirent under. the powers vested in them by t he
Electricity Act of 1910 ceased tobe in ‘force on the
enact ment of the Supply Act. He nevertheless held that the
procedure prescribed for the fixing of rates to be charged
by the licensees by the Supply Act of 1948 had not been
foll owed by the Appellant with the result unit it could not
sustain the contention that the charges levied or to be

levied were legal. On this reasoning the |earned  Judge
allowed the appeals and restored the decrees of the tria
Court in the tw suits. It is fromthese judgnments of the

H gh Court that the present appeals have been brought by
speci al |eave of this Court.
Before setting out the argunents addressed to us on ~behalf
of the Appellant and to appreciate themit is necessary to
read t he statutory provisions which bear upon the
controversy in the appeal. The Appellant was, as stated
earlier, the transferee of a licence granted under the
El ectricity Act, 1910. Section 3 of
522
this Act enables the State Governnent, on application made
toit, to grant to any person a licence to supply energy in
any specified area. Under sub-s.(2) of that 'section "the
provi si ons which shall have effect on licences granted under
the Act" are set out and of these those relevant for our
purpose are those contained in cl. (d) and cl. (f)  which
read: -
" (d) a license under this Part:
(1) may prescribe such terms as to the
limts within which. and the conditions under
whi ch, the supply of energy is to be
conpul sory or permssive, and as to be linits
of price to be charged in respect of the
supply of energy, and generally as to such
matters as the state GCovernment nmay think

T

"(f) the provisions contained in the Schedule
shall be deened to be incorporated with, and
to formpart of, every license granted under
this Part, save in so far as they are
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expressly added to, varied or excepted by the
license, and shall, subject to any such ad-

ditions, variations or exceptions which the
State CGovernnent is hereby enpowered to nake,
apply to the undertaking authorised by the

i cense:
(the <clause contains a proviso which is
omtted as immterial).

Section 23 requires the licensee not to show undue

preference to any person and enacts that "save as aforesaid,
make such charges for the supply of energy as may be agreed
upon, not exceeding the limts inmposed by his |icense"
In the schedule that is referred to in s.3(2)(f) which is
headed "Provisions to be deened to be incorporated with, and
to formpart of, every license granted under Part 11, so far
as not added to, varied or excepted by the Ilicense"
Paragraph Xl which is'the one material for our purpose
reads:
"Save as provided by clause |IX, sub-clause (3)
(a saving not now relevant) the prices charged
by the licensee for energy supplied by him
shall not~ exceed the naxima fixed by his
license, or, in the case of a method of charge
approved by the State Governnent, such maxim
as the State Governnent shall fix on approving
the nmethod. "
It was in exercise of the powers conferred by the State
CGovernment under s.3(2) of this Act that the  notification
dat ed Decenber 30, 1942 to which reference has already been
made was issued and under it the charges for supply were
fixed.
523
Wiile narrating the facts we have “already set ‘out the
maxi mum rate which was fixed as that which could be |evied
by |icensees under the Act both for the supply of energy for
power as well, as for |lights and fans. This notification
cane into force on and was effective from February 1, 1943
We have already seen how by virtue first of the notification
under the Defence of India Rules and |ater under the War
costs Surcharge and still |ater under the Bonbay ~Act of
1946, the maxi mumwas raised by 33 1/3 per cent.” of that
specified in the notification of Decenber 30, 1942 and  how
these rates continued to be validly charged by the Appell ant
till Septenmber 30, 1949 when the Bonbay Act of 1946 | apsed.
The question that now falls to be considered isas regards
the legality of the continuance of this rate beyond the
maxi mum prescri bed by the notification of Decenber 30, 1942
subsequent to September 30, 1949. For this purpose, it is
necessary to refer to the Supply of 1948 and it is on the
proper construction of it’, provisions and their effect on
the limtations prescribed by the previous |aw on the rates
to be charged that the decision of these appeals  turns.
Ref erence has al ready been nmade to s. 70 of the Supply  Act,
1948 and this provision would show that where there is —any
i nconsi stency between the two Acts, the Supply Act, 1948
would prevail and it is only to the extent that the two
enactnments do not cover the sane field that the provisions
of the Electricity Act, 1.910 would continue in operation
Coming now to the provision relating to the fixation of the
rates to be charged by a licensee for the supply of energy
the relevant provisions of the supply Act dealing with it
are those contained in ss.57 and 57A and read with Sch. Vi
to the Act.
Pausing here it is necessary to nention that sone of the
provi sions of the Supply Act of 1948 were anmended by Centra
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Act 101 of 1956 and anobng themwas s. 57. Section 57, as
originally enacted, contained substantially t he samne
provisions as are after amendnent contained ins. 57 and
57A, and as thus there has been no material change effected
by the Amendment for the purposes of the present appeal, we
shall set out ss. 57 and 57A which were in force when the
present proceedi ngs were commenced: -
"57. The provisions of the Sixth Schedul e and
the Seventh Schedule shall be deemed to be
incorporated in the Iicence of every licensee,
not being a local authority-

(a) in the case of a licence granted before
the comrencenent of this Act, fromthe date or
t he comencenment of the |Ilicensee’'s next
succeedi ng year of account; and

524

(b) in the case of a licence granted after

the commencenent of this Act, fromthe date of
the commencenent of supply,

and as fromthe said date, the |icensee shal
conply with the provisions of the sai d
Schedul es ~accordi ngly, and any provisions of
the Indian Electricity Act, 1910, and the
licence granted to himthereunder and of any
ot her law, agreenent or instrunent applicable
to the Ilicensee shall, in relation to the
licensee, be void and of no effect in so far
as they are inconsistent with the provisions
of section 57A and the said Schedul es. ™

"57A. (1) Where the provisions of ‘the Sixth
Schedul e ~and the Seventh Schedul e —are under
section 57 deenmed to be incorporated in the
licence of any licensee, t he fol I owi ng
provisions shall have effect in relation to
the said |icensee, nanely: --

(a) the Board or where no Boar d is
constituted under this Act, t he State
Gover nment -

(1) may, if satisfied that the |licensee has
failed to conply with any of the provisions of
the Sixth Schedul e; and

(ii) shall, when so requested by the |icensee
in witing,

constitute a rating conmittee to exam ne the
licensee’'s char ges for the supply of
electricity and to make recomrendations in
that behalf to the State Governnment.

Provi ded that where it is proposed to
constitute a rating commttee under this
section on account of the failure of the
licensee to conply with any provisions of the
Si xth Schedul e, such committee shall 'not be
constituted unless the |icensee has been given
a notice in witing of thirty clear days
(which period if the circunstances so warrant
nmay be extended fromtinme totinme) to show
cause agai nst the action proposed to be taken

Provi ded further that no such rating conmittee
shall be constituted if the alleged failure of
the licensee to conply with any provisions of
the Sixth Schedule raises any dispute or
difference as to the interpretation of the
sai d provi si ons or any mat t er ari sing
therefrom and such difference or dispute has
been referred by the licensee to t he
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Schedul e VI
nodi fi cation

arbitration of the Authority under paragraph
XVl of that Schedul e

525

before the notice referred to in the preceding
proviso was given or is so referred within the
peri od of the said notice:

Provided further that no rating conmttee

shal |l be constituted in respect of a |I|icensee
within three -,,cars fromthe date on which
such a committee has reported in respect of
that |icensee. wunless the State Governnent

declares that in its opinion circunstances
have arisen rendering the orders passed on the
recomendati ons of the previous rating com
mttee wunfair to the licensee or any of his
CONSUNET S;

(b) (c)

(d) within one nonth after the receipt of
the report under clause (e), the State
CGovernment shall cause ,he report to be
published inthe Oficial Gazette, and may at
the sanme tine nake an order in accordance
therewith fixing the licensee’'s charges for
the supply of electricity with effect from
such/ date, not earlier than two nonths or
later than three nonths, after the date of
publication of the report as may be specified
in the order and the licensee shall forthwith
gi ve effect to such order-;

(e)

(The other sub-sections (2) to (8) are not
mat eri al and

so are omitted).

referred to in ss.57 and 57A has underdone
as a result of the anendment effected by Act

101 of 1956 and some argunent has turned on these changes.
We shall set out para 1 and also para 11 of this Schedul e as
they stood when originally enacted and as they nowread. As
enacted the first two paragraphs ran

"1. The licensee shall so adjust his rates for
the sale of electricity by periodical revision
that his clear profit in any year shall not as
far as possi bl e exceed the anount of
reasonabl e return:

Provided that the |I|icensee  shall not be
considered to have failed so to adjust his
rates if the clear profit in_ any vyear of
account has not exceeded the amount of . the
reasonable return by nore than thirty per
centum of the anpbunt of the reasonable return

11. (1) If the clear profit of a licensee in
any year of ac-

count is in excess of the amount of reasonable

return, one-third of such excess, not
exceeding 7 1/8 per
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cent. of the ampbunt of reasonable return
shall be at the disposal of the undertaking.
O the bal ance of the excess, one-half shal
be appropriated to a reserve which shall be

called the Tariffs and Dividends Contro
Reserve and the renaining half shall either be
distributed in the form of a proportiona
rebate on the anounts collected fromthe sale
of electricity and neter rentals or carried
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forward in the accounts of the |icensee for
distribution to the consuners in future, in
such nmanner as the State Governnent nmay
direct.

(2) The Tariffs and Di vi dends Contro
Reserve shall be available for disposal by the
licensee only to the extent by which the clear
profit is less than the reasonable return in
any year of account.

(3) On the purchase of the undertaking under
the terms of its |icense any bal ance remai ni ng
in the Tariffs and Dividends Control Reserve
shall be ‘handed over to the purchaser and
mai ntained as such Tariffs and Di vi dends
Control Reserve."

These paragraphs were amended in 1956 to read:

Not withstandi ng anything contained in the
Indian Electricity  Act, 1910, except sub-
section (2) of section 32A, and the provisions
in the licence of a l'icensee, the |licensee
shall so " adjust his rates for the sale of
electricity whether by enhancing or reducing
them ‘that ~ his clear profit in any year of
account shall not, as far as possible, exceed
t he anpunt of reasonabe return

Provi ded that such rates shall -not be enhanced

nor e
than once in any year of account:
Provided further that the |icensee shall not

be deened to have failed so to adjust his
rates if the «clear profit in any vyear of
account has not exceeded the anount of
reasonable return by fifteen per centumof the
anount of reasonable return:

Provided further that the |licensee shall not
enhance the rates for the suppl y of
electricity until after the expiry of a notice
in witing of not less than sixty clear days
of his intention to so enhance the rates,
given by himto the State Governnent and to
t he Board:

Provided further that if the rates of ~supply
fixed in pursuance of the recomrendations of a
rating commttee constituted under section 57A
are | ower
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than those notified by the Iicensee 'under and
in accordance with the preceding proviso, the
licensee shall refund to the consunmers the
excess ampunt recovered by him from them

. (1) If the clear profit of a licensee in
any year of ac-

count is in excess of the amount of reasonable
return, one-third of such excess, not
exceeding five per cent. of the anmount of
reasonabl e return, shall be at the disposal of
the undert aking. O the balance of the
excess, one-half shall be appropriated to a
reserve which shall be called the Tariffs and
Di vidends Control Reserve and the renaining
half shall either be distributed in the form
of a proportional rebate on the anmount s
collected from the sale of electricity and
nmeter rentals or carried forward in t he
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accounts of the licensee for distribution to
the consuners in future, in such manner as the
State CGovernment may direct.
(2) The Tariffs and Di vi dends Contro
Reserve shall be avail able for disposal by The
licensee only to the extent by which the clear
profit is less than the reasonable return in
any year of account.
(3) On the purchase of the undertaking under
the ternms of its licence any bal ance remnaini ng
in the Tariffs and Dividends "Control Reserve
shall be handed over to the purchaser and
mai ntained as such Tariffs and Di vi dends
Control Reserve."
Paragraph 17 of this Schedule contains the definitions and
anong the terms there -defined is " cl ear profit’-an
expression wused in paragraphs 1 & 11. As nothing materia
turns on the manner -in which the "clear profit’ is to be
conputed ‘which is described in para 17 we do not think it
necessary to refer to the details contained there.
The questions raised before us are principally three: (1)
The effect of the Supply Act, 1948 on the maxima of rates
fixed by Government under-s. (2) of the Electricity Act,
1910 which could be charged by a Iicensee. The subm ssion
of the appellant which was accepted by the H gh Court but
which was contested by the respondents before us was that
any changes that might be effected by ~a Iicensee acting
under the provisions under s.57 of the Supply Act read with
paragraph 1 of Sch. VI inrevising his rates so as to
derive the reasonable return permtted by these provisions,
had still to be within the nmaxi ma prescribed by  Governnent
under the Electricity Act of 1910; (2) The next point was
that assuming that the Appellant was right on point no. 1
whet her the charges demanded by ,the appel | ant-conmpany from
the respondents were | egal and
528
justified by the Supply Act. It (is on this point that the
learned Single Judge in the Hgh Court has upheld the
contention urged by the respondent; (3) Cosely related to
the 2nd point, the limts of the Jurisdiction of ~.a G vi
Court to afford relief to consuners who conplained of
excessi ve charges being demanded by |icensees:
So far as the 1st point is concerned viz., whether the
maxi ma prescri bed by Governnent under the Electricity Act..
1910 still continues to bind the licensee after the com ng
into force of the Supply Act, we feel no hesitation in
agreeing wth the subm ssion of the Appellant which found
favour with the Hi gh Court. Section 57 of the Supply . Act,
1948-both as originally enacted and as anended in /1956
expressly provide that the provisions of the VIth Schedul e
shall be deened to be incorporated in the |icense of @ every
i censee and "that the provisions of the Indian Electricity
Act, 1910 and the license granted thereunder and any' ‘other
law, agreement or instrunent applicable to the |I|icensee
shall be void and of no effect in so far as they are,
i nconsistent with the provisions of the section and the said
Schedul e". Read in the light of s.70 of the supply Act it
would follow that if any restriction incorporated in the
licence granted under the Electricity Act, 1910 is
inconsistent with the rate which a licensee Ilight charge
under para 1 of Sch. VI of the Supply Act, 1948, the forner
would, to that extent, be superseded and the latter would
prevail .
Para 1 of Sch. VI both as it originally stood and as anend-
ed, as seen already, enpowered the licensee "to adjust his
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rates, so that his clear profit in any year shall not, as
far -,is possible, exceed the anmpbunt of reasonable return".
We shall reserve for |ater consideration the neaning of the
expression "so adjust his rates". But one thing is clear

and that is that the adjustnent is unilateral and that the
licensee has a statutory right to adjust his rates provided
he confornms to the requirenents of that paragraph viz., the
rate charged does not yield a profit exceeding the anount of
reasonable return. The conclusion is therefore irresistible
that the naxima prescribed by the State Government which
bound the licensee under the Electricity Act of 1910 no
longer Ilimted the anmount which a |icensee could charge
after the Supply Act, 1948 cane into force, since the "clear
profit" and "reasonable return" which determined the rate to
be charged was to be conputed on the basis of very different
criteria and factors than what obtained under t he

Electricity Act . In “support of the subm ssion t hat
not wi t hst andi ng the Supply Act the maxima fixed by the State
Government was still binding on the licensee and that any

adj ustment _wi thin 1st paragraph of Sch. VI should be within
the limts of this maxinma we were referred to a decision of
the Bonmbay Hi gh
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Court reported as  Babulal v. Chopda Electricity Supply
Co. (1) It is sufficient to extract the headnote to

understand the point of the decision

"Section 57(1) of the Electricity (Supply)
Act, ' 1948, or cl. 1 of the Sixth Schedule to
the Act, does not confer a right wupon a
licensee ~unilaterally to alter the terns and
conditions _on which supply nmay be made by a
Iicensee of electrical energy to consunmers in
the area of supply irrespective of the res-
trictions contained  in the Iicense and the
I ndian Electricity Act, 1910.

Not only does s. 57(1) of the Electricity
(Supply) Act, 1948, (i npose an obligation upon
the licensee to conformto the provision'is of
the Sixth Schedule and the table appended to
the Seventh Schedul e to the Act, but the first
cl ause of the Sixth Schedul e i nposes a further
obligation to make periodi cal revisions and to
adjust the profits so that his profits in any
year do not as far as possible exceed a rea-
sonable return on his investment. ~ There, s
nothing in s.57 or in the first clause of the
Sixth Schedul e which either expressly or by
inmplication anmends the provisions of the
Indian Electricity Act, 1910, contained in
s.3(2)(d) or ins. 21(2) of that Act ~or the
rates and nethods of charging the sanme as
fixed by the Iicence. The provision contained
in s.3(2)(d) of the Indian Electricity  Act,
1910, which requires the State CGovernnment to
prescribe the terms and conditions under which
the supply of energy is to be nmmde is not
affected by the Electricity (Supply) Act,
1948. The right to amend the license is
conferred by the Indian Electricity Act, 1910,
upon the State Governnment and that right is
not affected by the Eectricity (Supply) Act,

1948. "
Wth great respect to the |learned Judge we are unable to
agree  with this decision, for, in our opinion, t he

provi sions of the Supply Act, 1948 to which we have adverted
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,ire too strong to permt the construction, that the naxinm
prescribed under the Electricity Act of 1910 survives as a
fetter on the rights of the |icensee under paragraph 1 of
the Vith Schedule. |If there was any roomfor any argunent
of this kind on the terns of para 1 of Sch. VI as
originally enacted, the matter is placed beyond possibility
of dispute by the anendnent effected by Act 101 of 1956 to
the Vith Schedul e where the openi ng paragraph conmences with
the words ’'notw t hstandi ng anyt hi ng

(1) 56 Bom L R 994
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contained in the Indian Electricity Act and the provisions
in the licence of a licensee’. W, therefore, consider that

the first subm ssion of |earned Counsel for the Appellant
that the linmt inposed by the maxi ma prescribed by the State
CGovernment ceased to be in force after the Supply Act of
1948 cane into force is well-founded.

The next question for consideration is whether the action of
the appel 'ant -conpany in continuing to charge the rates that
it was ‘permitted to charge by virtue of the War Cost
(Surcharge) Rules and the Bonbay Electricity (Surcharge)
Act, 1946 i.e., by nmaking an addition of 33 1/3 per cent. to
the maxi ma which he was permtted by the notification dated
December 30, 1942 is lawful. This would have a vital bear-
ing on the point involved in Cvil Appeal 591 of 1963 which
relates to the unit charge for light and fans for donestic
consunption as well as on the legality of the standing
charges for the supply of power which is raised in GCvi
Appeal 590 of 1963. It would be recalled that in these
cases the Appellant has nerely continued the charges that it
was nmaking before Septenber 30, 1949 even after that date,
there being no variation in the rates charged. On  COctober
1, 1949 the position was this. The Bonbay Act of 1946
having |apsed by efflux of tinme, the previous charge ' which
was 33 1/3 per cent. in excess of the maxinma pernmitted could
not be Continued unless recourse was had to the provisions
of paragraph 1 of Sch. VI of the Supply Act of 1948. It
was not suggested that on or before that day there was any
consci ous act on the part of the Appellant to determ ne (a)
the "clear profit" on the basis formulated in Sch. ~VI and
(b) an adjustnent of its rates so as not to exceed the
amount of the reasonable return permtted by paragraph 1= of
that Schedule. In this connection there was sone debate in
the courts below as to the date the Appellant’s |icense cane
to be governed by the provisions of s. 57(1) and the Vith
Schedul e. Section 57(a) fixes the period from which
licenses previously in existence would be governed by Sch
VI as "the commrencenent of the |icensee’s next succeeding

year of account”. The controversy was as to the period
which would be the date of the comencenment of t he
Appel l ant’ s "next succeedi ng year of account”. Two possible

interpretati ons were suggested of this provision: (1) As the
year of account of the Appellant was the financial year it
was contended on behalf of the respondents that the Act
becamre applicable to it fromApril 1, 1949 onwards, the
contention on the side of the Appellant being that it becane
applicable only on April 1, 1950, but for the purposes of
the cases before us it nakes little difference, because
assumng that s. 57 and the Supply Act 1948 becane ap-
plicable to the Appellant fromApril 1, 1950 onwards, stil
the sanme question would arise as to whether at t he
comencemnent
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of that year the requirements of paragraph 1 of the Vith
Schedul e had been conplied with.
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The material words of paragraph 1 of the VIth Schedule are
"The licensee shall so adjust his rates". The normal inter-
pretation of these words would inply that there should be a
conscious act on the part of the licensee, for the Act and
the Schedule for the first time specified the criteria for
determining the maximum profit that shall be nmade by a
conpany and gave el aborate cal culations as to how the 'clear
profit’ and the reasonable return’ were to be conputed and
determined. It is, however, possible to read the paragraph
as neaning that it was only in those cases where either an
i ncrease or a decrease of the charge was necessary in order
to ensure (a) that a |licensee obtained a reasonable return
or that the profit that he nade exceeded or fell below the
amount of reasonable return that the rates had to be
nodi fi ed. In other words, where no change is needed, it
m ght be presuned that no adjustnent was needed. |In view of
the machinery that is provided for complaints in the event
of the licensee deriving nore than a reasonable return as
contemplated by the WVIith Schedule we consider that the
failure 'consciously to adjust the rates by working out the
details so as to reach at the sane rate as was charged
previously does not constitute a failure "to adjust the
rates" as required by paragraph 1.
This leads us to the further questions (1) as to whether as-
suming that the rates had been adjusted by the |icensee as
required by paragraph 1 and the licensee i's charging the
rates so adjusted whether the rates now charged (a) for
lights and fans, and (b) as standi ng charges for the Supply
O notive power, could be successfully inmpugned as not
conformng to the requirenents of the VIth Schedule, (2) and
closely related to this, andthat is the third question we
have specified earlier, whether having regard to t he
provi sions contained in ss. 57 and 57A of the Supply Act, a
Cvil Court would have jurisdiction to entertain a suit for
the reliefs clained in the present plaints.
Taking up, first, the question of lights and fans (and the
standing charges for the supply of power would be /governed
by simlar considerations) the position would be ‘that the
Appel |l ant nust be deemed to have adjusted his rates ' under
paragraph 1 of the Mith Schedul e when after the |apse of the
Bonbay Act of 1946 it continued to levy the sane charges.
VWhen in 1949 or 1950 it is deemed to have nade this adjust-
nment paragraph 1 which enpowered it to nake this adjustnent
contai ned a proviso which we shall recall

"Provided that the |licensee shall not be

considered to have failed so to adjust his

rates if the clear profit
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in any year of account has not exceeded by

nore than 30 per cent of the anount ~of the

reasonabl e return".
The proviso, no doubt, uses a double negative "not be
considered to have failed" but expressed in positive ‘terms
it would nmean that where the |icensee adjusted his rates  so
that his clear profit exceeds by nore than 30 per cent the
reasonable return to which it was entitled, it could not be
said to have adjusted his rates. In other words, such an
adjustment would not be an adjustnent at all as is
contenmplated by paragraph 1. Paragraph 2 of the Vith
Schedul e proceeds on the basis that there is an adjustnent
within paragraph 1 in other words, that the rate charged
would vyield to the licensee a clear profit which would not
exceed the reasonable return by nore than 30 per cent. It
is only on that basis that the percentages specified in
paragraph 2 could be properly appreciated, for it proceeds
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to take the excess over the reasonable return, divide it by
3 and of that 1/3rd allot a proportion not exceeding 7-1/2
per cent. over to the licensee hinself. O the bal ance half
is to be appropriated to the Tariffs and Dividend Contro
Reserve and the other half is directed to be given to the
consumers by granting them proportional rebates. From the
percentage nanmed in para it read in conjunction with the
absolute prohibition against a rate which would yield nore
than 30 per cent. over the reasonable return it appears to
us that the lawmfully adjusted rate contenpl ated by paragraph
1 is one where the anmpbunt of clear profit does not exceed
the "reasonable return" by nore than the nmaxi mum specified
i.e., 30 per cent. The other paragraphs of the WVith
Schedule deal wth the creation and disposal of certain
funds and reserves to which it is not necessary to refer.

We thus reach the positionthat there could be a wunilatera
adjustment of therates by a licensee but that such an ad-
justnment nust not leave himw th nore than the reasonable
return plus another 30 per cent, this being an absolute
[imtation ~on the power to "adjust". Were the amount of
"reasonable return" is exceeded paragraph 2 cones into play
and the excess over the reasonable return is distributed in
the manner |aid down in that paragraph.

We have next to consider that effect of the amendnent to
para 1 of the VIth /Schedul e brought about by Central Act 101
of 1956 by which the maximumrate permtted to a |icensee
became reduced from one which yielded himnot nore than 30
per cent. beyond the "reasonable return' ‘to one which
yielded himnot nore than 15 per cent. The result of this
woul d obvi ously be that there should have been a further
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adj ustrment by licensees so as to conformto the revised pat-
tern. Here again, the question would arise whether there
should be a conscious readjustnment. Applying the rule of
construction we have explained earlier in relation to
"adjustnent" in 1949 or 1950 it would be seen that 'if the
rate previously charged vyielded a profit over the
"reasonabl e return" of 15 per cent. or |less there need be no
readjustnment and if the rate charged yields nore than this
permitted profit there should be a readjustnment. The result
woul d, therefore, be that unless it is established that the
rate charged by the Appellant for |lights and fans and  for
the standing nonthly charge for supply of power resulted in
a profit to it of nore than 15 per <cent. —over -the
"reasonable return", the Appellant would be held to  have
properly adjusted these rates in conformty wth t he
requi rements of the relevant provisions of the Supply Act as
amended by Act 101 of 1956.

We shall. when dealing with the question relating to the
jurisdiction of a Civil Court to entertain suits relating to
infractions by licensees of their obligations under Para 1
of the VIth Schedule which is the last of the matters
debat ed before us, also exam ne the question as to the party
on whom the burden of proof would lie to establish that the
adj ustment which is nade or which could be deened to be made
by a licensee by the continuance of a preexisting rate
contravenes the statutory provisions.

Conming next to the unit charge for supply for power, the
i mpugned rate was that which had been stepped up from that
which had been continued from before Septenber- 1949, by
action taken in conpliance with the 3rd proviso to paragraph
1 of Sch. VI as anended by Act 101 of 1956. The |Iicensee
notified to the consunmers on Septenber 25, 1958 hi s
intention to enhance the unit rate for the supply of power.
Previous thereto in terns of that proviso a notice in
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witing had been issued to the State Government intinmating
its intention to enhance the rate, and thereafter the

consuners were notified of this increase in rates. It would
be seen that the 3rd proviso to para 1 requires a notice to
the State Governnent of the intention of the licensee to

enhance the rates. On  August 7, 1958 the Appel | ant
intimated the Government 'of Mysore setting out the clear
profit it had nmade in 1957-58 and the estimated working
position in 1958-59 and its intention to increase the wunit
rate for supply of power from6 nP. to 9 nP. wunit.
Thereafter, on September 25, 1958, it notified the consuners
that on and after November 1, 1958 it would be charging the
enhanced wunit rate together with the previously existing
standing charges of Rs. 2.69 per B.H P. per nmonth The only
poi nt that was suggested as invalidating the notice to the
Government was that the CGovernnent were not inforned that
the licensee was effecting an
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enhancenent of the rates as regards the standi ng charges and
that the —notice was, therefore, bad. W do not consider
that there is any substance in this objection. Rs. 2.69 was
the charge which had been nade prior to the notice as
standi ng charges and if, as we have held, that was the rate
which rnust be deened to have been adjusted and which the
appellant was entitled to charge when Sch. VI as it
originally stood, the continuance of the sane charge after
the amendment of the Schedule would not make it an
enhancenent .

There is however one circunstance to which it is necessary
to advert. As already stated, the rate charged prior to the
Supply Act, 1948 and which was continued thereafter woul d be
a lawmful rate only if the profit that it~ left to the
i censee was | ess than 30% over the reasonable return. This
was the position when the Supply Act, 1948 cane into force.
By reason of the anendnent effect by Act 101 of 1956 the
percentage of perm ssible profit was reduced to 15% and so
the adjusted rate Wuld be valid if it was within this per-
mssible limt. Unless the adjusted rate prior to the
amendnment of 1956 was in excess of 15 per cent permitted by
the 1st proviso to paragraph 1 the continuance of such rate
could not be objected to as an enhancenent or as a violation
of paragraph 1 of the VIth Schedule. The question as to the
burden of proof as regards this requirenent and whether the
sanme has been di scharged in these cases we shall reserve for
| ater consideration. Subject to this so far as regards the
unit charge, the requirenent of the third proviso to
paragraph 1 was conplied with. There was thus noillegality
or invalidity attaching to the notice to the Governnment
i ssued wunder proviso 3 to paragraph 1 and the  contention
raised in that behalf by the respondents nmust be rejected.
The question next to be examined is as to the jurisdiction
of the Cvil Court to entertain the suits fromwhich | these
appeals arise for the reliefs prayed for therein. Secti on
57 of the Supply Act, 1948 which incorporates the Vlth
Schedule in the licence of every licensee |lays an obligation
on the licensee to conply with the provisions of the said
Schedul e. Then cones S. 57-A under which where the Board or
the State Government, where there is no Board, "if satisfied
that the Ilicensee has failed to conply with any of the
provisions of the VIth Schedul e and shall when so requested
by the licensee in witing, constitute a Rating Committee"
It is unnecessary to refer to the provisions relating to the
procedure to be followed by the Rating Conmittee but it is
sufficient to recall that the Rating Cormttee is enmpowered
to fix the rates to be charged by licensees and the duty is
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cast on the Rating Committee to recomrend a rate which would
ensure to the licensee a clear profit sufficient to afford
it a reasonable return as defined in the WMth Schedule
during the
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next three years of account. The provisions in s. 57-A have
to be read in conjunction with the | ast proviso to paragraph
1 of the Vith Schedul e under which where the rates are fixed
in pursuance of the reconmendations of the Rating Committee
and they are | ower than those adjusted by the |icensee under
the Schedule, the licensee is directed to refund to the
consumers the excess ampunt recovered by himfromthem

The argunent of the learned Solicitor-General was that as
the Supply Act had by s. 57A made special provision and
,created a special nmachinery for the determ nation of a pro-
per rate to be charged by a licensee on its consuners, a
suit in a civil court by the consumer for obtaining the sane
relief was inpliedly barred. The procedure prescribed by s.
57A was (1) where a consuner conplained that a rate charged
was excessively high he should first approach the Board or
where there was no Board, the State GCovernnent, (2) the
Board or the State Governnent should, on considering the
, conpl ai nt, be prima ~facie satisfied about t he
reasonabl eness of the conplaint and it was in their
di scretion to appoint a Rating Commttee, (3) if the Board
or the State Government decided that it was not necessary to
appoint a Rating Conmittee there was an end of the matter.
If, however, a committee was appointed the Rating Conmittee
woul d take evi dence ‘and, applying the provisions of the Act
and the Schedul es, would arrive at a rate which would vyield
the |I|icensee an ambunt not less than the reasonable return
that is provided for himunder the Act. It was 'subnmitted
that this procedure was wholly inconpatible wth t he
continued existence of the jurisdictionof the civil | court
to determne any questionas to whether a |licensee had
failed to conply with the requirenents of Sch. VI 'and in
particular as to the reasonableness of the rate to be
char ged. Besi des, attention was also drawmn to ‘the | ast
proviso to paragraph 1 of the Mith Schedule under which
provision is nade for refund to consumers in cases where an
excess anount is collected fromthembeyond what was fixed
as a reasonable rate by the Rating Comm ttee.

It is undoubted that these provisions have laid down a
specific procedure for violations by the |icensee of the re-
qui rements of Sch. VI. There being no express-bar to the
jurisdiction of the Rating Committee; or expressed in other
scope and extent of the bar that could be inmplied from the
exi stence of these provisions. One thing, « however, is
clear; the bar cannot extend beyond the scope and limts of
the jurisdiction of the Rating Committee; or expressed in
ot her words, the jurisdiction 'of the civil court could not
be held to be excluded in respect of those matters which are
not assigned by s. 57A to the Rating Conmittee, or in regard
to which the Rating Conmittee cannot afford the consuner
relief against an infraction of a statutory provision by
whi ch he is aggrieved
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Before turning to the facts of the present case with a view
to examine whether the relief sought by the respondents
viz., a declaration and injunction could be granted by a
civil court, we shall deal with the major argument of the
|earned Solicitor-General that for no infraction by a
i censee of his obligations under the schedule could a suit
be filed in a civil court. This was based on the words of
s. 57A-(1)(a)(i) which enpowers the Board or the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 30

Government to appoint a Rating Conmittee if satisfied "that
the licensee has failed to conply with any of the provisions
of the Sixth Schedul e".

The learned Solicitor-General further contended that the
provisions contained in s. 57A were wholly inconpatible with
the existence of a right in a consuner to nove a civil court
for obtaining a refund even of an illegal collection which
the licensee is prohibited fromcharging. It was in this
connection that he invited our attention to the provision
for refund contained in the last proviso to paragraph 1 of
Sch. VI and relying on this he submtted that the schenme of
s. 57A coul d obviously not have contenplated a procedure by

which one consuner went to a civil court and obtained
redress, the civil court holding that the rate charged so
far as the particular plaintiff was concerned was illega

and therefore entitling himto a refund of a particular sum
whi | e anot her consuner approached the Governnent who
appoi nted a Rating connection that he invited attention to
the provisionfor it did provide, for a different amount of
refund. . ‘Thi's is doubtless a serious argunent which requires
careful exam nation. In this context and in support of this
submi ssion stress was laid down on the words "the |icensee
has failed to conply with any of the provisions of the Sixth
Schedul e” occurr inin-'s. 57A-(1)(a)(i) and it was urged
that for any and every default of the licensee resort nust
be had to the Board or the Government and could not be had
to the civil courts. But fromthese provisions it does not,
in our opinion, follow that the jurisdiction of a civi

court is barred inrespect of the infraction of every

obligation cast on a |icensee by Sch. VI . Br oadl y
speaking, the utnost that could be urged woul d be that the
bar to the jurisdiction of a civil court “would be co-

extensive with and be restricted to the powers of the Rating
Committee and the reliefs which the conmttee could ' grant
under s. 57A. A few exanpl es of breaches of Sch. VI which
a licensee may conmt and in regardto which a reference to
the Rating Committee is not contenplated would nmake our
neaning clear. The first proviso to paragraph 1 ‘specifies
that "such rates shall not be enhanced nore than once’in any
year of account". Let us suppose that the |licensee contra-
venes this prohibition and enhances the rate nore than once.
There is no provision in s. 57A for the Rating Comrmittee to
control the licensee in the event of his transgressing a
positive
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prohibition of this sort and, indeed, it would be nost
anomal ous to say that the statute having made a provision
that the rates shall not be enhanced nore than once in a
year, the consunmer is left wthout a renmedy if the
CGovernment does not choose to appoint a Rating Committee
which, as we said earlier, has no power to afford redress to
the affected consunmer. In such a case it appears to us that
by no principle of construction can the jurisdiction ‘of a
civil court to grant a declaration and an injunction  be
deni ed. It would also follow that if that rate is
collected, the court could order a refund of the illega
col I ection. Take next the case where a |icensee in
contravention of the 3rd proviso enhances the rates for the
supply of electricity without giving the requisite notice of
his intention to the Government and to the Board. Her e
again, the Rating Conmmittee does not conme into the picture
for preventing the continued charging of the rates in
contravention of the 3rd proviso and here we consider it
i mpossible to contend that the jurisdiction of the civi
court to grant a declaration and an injunction are affected
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by the provisions of s. 57A. W therefore arrive at this
position that notwi thstanding the generality of the words in
s. 57A(1)(a)(i) referring to the failure on the part of the
licensee in conplying with the requirenents of the Sixth
Schedul e" there are sone "failures" in regard to which the
jurisdiction of the civil court it is clear, not barred.

The next question would be whether the sane principle is not
applicable to a case where the 2nd proviso is contravened
i.e., where the licensee so adjusts his rates as to yield
him a profit beyond 15% over the reasonable return. The
provi so casts an absolute obligation on the |icensee not to
exceed this limt. There is thus a statutory prohibition
agai nst the licensee of fixing a rate which would yield such
excessive profit, and if he does so he would not be acting
interms of the Vith Schedule at all or by virtue of a power
conferred by that Schedule  and therefore he would be
amenable to the jurisdiction of the court which would be
conpetent  to issue an in junction restraining him from
charging that rate. No doubt, the proviso also adds that if
he does so he wuld be failing to conply wth t he
requirenent 'of the nmain part of paragraph 1. It would
therefore follow that in a case where in adjusting his rate
the licensee fixes it so high as to contravene this proviso,
it would be open to the a-,grieved consumer to approach the
Board or the State Governnment to appoint a Rating Conmittee.
But fromthis circunstance we are not prepared to hold (a)
that the action of the licensee in charging a prohibited

rate is any the less an illegality not countenanced by the
statute and (b) that where such-anillegality i's made out
the jurisdiction of a civil court to afford relief is
ousted. It is possible to hold, and we do not desire
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to express a final opinion on a point-which is not ‘directly
involved in these appeals, that the jurisdiction of the
court may be confined to granting a declaration as to the
invalidity of the adjustnment and injunction against the
violation of the statutory prohibition, and not to/grant a

refund. It is only necessary to add that the relief sought
in these 2 suits was nerely a declaration regarding the
invalidity of the rates. charged -and an i njunction

restraining the Appellant from continuing to charge them

We are, therefore, satisfied that the nere existence of  s.
57A does not by itself, and w thout reference to the parti-
cular violation conplained of by the |icensee, “bar the
jurisdiction of a «civil court and the argunent in the
extreme form presented to us by the learned Solicitor-
CGeneral must be rejected.

The next and the last question that arises is  whether. the
respondents have established that the appellant has viol ated
any of the provisions of the Supply Act and in particular
those contained in Sch. VI, paragraph 1 of the Supply Act.
We have already dealt with the objection that there was no
,,adjustnent” of rates in 1949 or 1950. Again, we have al-
ready held that in regard to the unit rate for power in
regard to which alone there was an enhancenent there was a
valid notice issued to Governnment as required by the 3rd
proviso to paragraph 1. In the circunstances of this case
the only ground upon which the respondents woul d have been
entitled to the relief of declaration and injunction that
they claimed was that they had established that the rate
charged by the Appellant offended the second proviso, in
that it vyielded a profit in excess of 15 per cent of the
reasonable return. The |earned Judge in the H gh Court has
held that the onus of proving that the rate which the
Appel l ant charged was within this Iimt was on it and that
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as no evidence had been led by it on this point he granted
the plaintiffs the declaration and injunction they sought.
We consider that the learned Judge was in error in this
respect. There is no presunption that the rate charged by a

licensee contravenes the statutory prohibition. It is for
the party who alleges his right to relief to establish the
facts upon which such relief could be obtained. It was,

therefore, for the plaintiffs to prove by facts placed
before the court that the rate charged offended t he
statutory provision. This they adnmittedly failed to do and
we, therefore, hold that they were not entitled to the
declaration and injunction which the |earned Judge of the
Hi gh Court granted.

We accordingly all ow the appeals and direct the dism ssal of
the suits. The appel l'ant would be entitled to its costs
here and in the H gh Court-one hearing fee.

Appeal s al | owed
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