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ACT:

I ndi an | ncone-tax Act, 1922 (11 of 1922), s.. 34, sub-s.
34(1) (a) as anended by the Finance Act 1956; sub-s.
34(1A),--Field of operation of the two sub-sections whether
overl appi ng in respect of war years--Wether s. 34(1)(A) as
a special provision over-rides s. 34(1) (a) in respect of
the war years.

HEADNOTE

On March 26, 1954 the Incone-tax authorities issued a notice
to the respondents under s. 34(1) ((a) of the Indian  Income-
tax Act, 1922 in respect of assessnment year 1945-46. The
assessment made pursuant to the notice was set aside by the
appel l ate authorities on the ground that the notice under s.
34(1) (a) was time barred because the assessnent” year .in
guestion was beyond the period of 8 years covered by s.
34(1) (a). Sub-ss. (1A) to (ID) were inserted ins. 34 by
the Income-tax (Anmendnment) Act 1954. By sub-s. (1A) power
was given to the Income-tax authorities to.issue notice in
respect of escaped income of the previous years within the
peri od September 1, 1939 to March 31, 1946. By the, Finance
Act 1956 with effect fromApril 1, 1956 s. 34(1) (a) was
anmended so that notices in respect of escaped incone  could
be issued 'at any tine’ subject to certain conditions, O
July 25, 1958 the Income-tax Oficer again issued-a notice
to the respondents calling upon themto file a return for
the assessment year 1945-46. An appeal to the Central Board

of Revenue by sone of respondents fail ed. Ther eupon they
filed a petition under Art. 226 of the Consti tution
challenging the notice on various grounds. Their main

contention was that no notice under s. 34(1) (a) could be
i ssued in respect of the war years as the escaped i ncone of
the said war years was governed by s. 34(1A), whereunder
notices could be issued only up to March 31, 1956. The High
Court having taken a view favourable to the respondents, the
Revenue appealed to this Court by special |eave.

It was contended on behalf of the appellant that the terns
of s. 34(1) (a) after its amendnment in 1956 were clear and
unanbi guous and the scope of the expression 'at any tine’
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could not be curtailed by construction and that s. 34(1A)
did not operate to restrict the operation of s. 34(1) (a) in
respect of the war years. On behalf of the respondents it
was contended that s. 34(1A) was a species of which s. 34(1)
(a) was genus that in respect of the war years there was a
conflict between the two subsections, and that in view of
the maxim generalia specialibus non derogant, s. 34(1A)
shoul d prevail

HELD: (i) It would not be appropriate to describe sub-s.

(1A) as one carved out of sub-s. (1) (a) or tocall it a
species of which sub-s. (1) (a) is the genus. When s.
34(1A) was enacted s. 34(1)(a) had practically ceased to
function in respect of the war vyears. Again when s.
34(1)(a) was anended with effect fromApril 1, 1956 s.
34(1A) had practically ceased to operate as no notices under
it could be issued after-March 31, 1956. There is no
conflict between the two sub-sections after that date. The
wi de phraseol ogy of the amended s. 34(1)(a) takes

380

in all the escaped conceal ed incones during all the years
conmenci ng. from 1941 and confers power on the |ncone-tax
Oficer to give notice thereunder in respect of the said
i ncome without any bar of Limtation. [390 C F]
(i1i)Sub-Section (1A) does not really prescribe any period

of limtation. |t enables the Income-tax Oficer to take
proceedings wthin a particular tinme, though the period of
[imtation had expired. It conferred a special power on the

I ncome-tax O ficer which expired on April 1, 1956. The non-
obstante clause in sub-s. (1A) indicates that it was enacted
to operate notw thstanding that the period of 8 years had
expired. The said sub-section served its purpose only when
the period of 8 years governed a notice under sub-s. (1)
(a). But when that bar of limtation was ,renoved, ' sub-s.
(1A) had become otiose. [390 G 391 A

Further sub-s. (1B) as anmended by the Finance Act of 1956
and sub-s. 4 added by the Indian |Inconme-tax Act (Anendnent)
Act 1959, also reinforces the construction that sub-s. 34(1)
(a) as anended in 1956 was applicable to, the war /'years
despite sub-s. 34(1A). [391 B., D E]

(iii)The reason why sub-s. (1A) was retained in the
statute even after the Finance Act of 1956 was that though
no new notices could be issued under that sub-section after
April 1, 1956, notices already issued before that date were
pendi ng. They coul d be di sposed of in the manner prescribed
by sub-ss. (1A), (1B), (10, and (1D of s.-34. Al the aid
sub-sections forned an integral code. The | egislature,
presunabl y, i nt ended to keep the sai d sub- secti ons
wher eunder proceedi ngs had al ready been initiated and  make
available to the said proceedings the procedure . prescribed

under the said provisions. It nmay also be that sub-s. (1A
was kept in super abundant caution. Watever that my be,
it cannot, in the circunstances, detract from the | clear

provi sions of sub-s. (1) (,a). [391 F, G
Case law referred to

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 494 and
495 of 1964.

Appeal s by special |eave fromthe judgnent and order dated
Septenber 26, 1961 of the Punjab Hi gh Court in Cvil Wit
No. 801 of 1959.

S.T. Desai, R Ganapathy lyer and R N. Sachthey, for the
appel | ant .
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The judgrment of the Court was delivered by
Subba Rao, J. These two appeals, one by special |eave and

the other by certificate, raise the question whether notice
can be issued at any tine for reassessnment under s.
34(1) (a), as anended by the Finance Act, 1956, of the Indian
I ncome-tax Act, 1922, hereinafter called the Act, in respect
of a conceal ed inconme to which s.. 34(1A) thereof applied.

The facts may be briefly stated. Messrs. Shahzada and
Sons, the 1st respondent in both the appeals, was an
undivided H ndu Famly firmand it was assessed in that
capacity up to the assessment year 1945-46. It is alleged
that subsequently there was a partition in the famly and a
new firmcane into existence, which took over the business
of the famly. On~ March 26, 1954, the i ncome-t ax
authorities issued a notice to the menbers of the defunct

Hi ndu undivided famly under s. 34(1)(a) of the Act in
respect of the assessment year 1945-46 on the  ground that
certain incone of the said fam |y had escaped assessnent.

Pursuant to the proceedings so initiated, a sum of Rs.
3,63,000/- was added to the original assessnent of the said
famly. The assessee took up the matter on appeal to the
Appel | ate Assistant Conmi ssioner, who held that the said
noti ce was barred by tine, though on the nerits he confirned
the order of the Income-tax Oficer. The I ncome-t ax
Department as well as the 1st respondent preferred  appeal s
agai nst the said order to the Incone-tax Appellate Tribunal
The Tribunal held that the notice was barred by tine and,
therefore, the incone-tax authorities had no jurisdiction to
give a finding on the nmerits. Meanwhile s. 34(1)(a) of the
Act was anmended by the Finance Act, 1956, with effect from
April 1, 1956, whereunder, subject to certain conditions, a
notice wunder s. 34(1)(a) could be issued at any  tine.
Thereafter, on July 25, 1958, the Incone-tax Officer issued
a notice to the 1st respondent calling upon-the nmenbers who
constituted the undivided famly to file a return for the
assessment year 1945-46. Respondents 2 to 5, who were the
menbers of the said undivided Hindu fam |y, appealed to the
Central Board of Revenue for redress without any success.
Thereafter, they filed a petition under Art. 226 of the
Constitution in the Hi gh Court of Punjab challenging the
notice on various grounds. Their main contention was that
no notice under s. 34(1)(a) could be issued in respect of
the war years, as the escaped incone during the said years
was governed by s. 34(1A) of the Act whereunder a notice
could be issued only before March 31, 1956. The writ
petition canme up before a single Judge of the H gh Court,
who referred the follow ng question to a | arger Bench :
"Whether or not in the circunmstances of the
present case the notice under section 34
i ssued on 25th July 1958 was barred by tine."
382
The Division Bench, in its turn, referred the said question
to a Full Bench. The Full Bench, inter alia, held that s.
34(1A) was a special provision whereas s. 34(1)(a) was a
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general provision and that, as the escaped incone of the
year 1945-46 was governed by s. 34(1A), no not-Ace under s.
34(1)(a) could be issued. 1In the result, after expressing
that view, the Full Bench sent back the case to the single
Judge before whomit canme in the first instance. Dua, J.,
who heard the petition, follow ng the view expressed by the
Ful | Bench, allowed the petition. The appel | ant s,
thereafter, preferred a Letters Patent appeal against that
order to a Division Bench, which dismssed the sane. G vi
Appeal No. 494 of 1964 has been Sled by the Revenue by
special |eave against the order of the Full Bench dated
Septenber 8, 1961, and Civil Appeal No. 495 of 1964 has been
filed, by certificate, by the Revenue against the order of
the Division Bench confirmng that of Dua, J.
At the outset it will be convenient to read the nmateria
provisions of s. 34 of the Act as amended by the Finance
Act, 1956, and by the Incone-tax (Amendnment) Act, 1959.
Section 34. (1) If--
(a) the Income-tax O ficer has reason to
believe that by reason of the onission or
failure on the part of an assessee to make a
return of his income under section 22 for any
year or to disclose fully and truly al
mat eri‘al facts necessary for his assessnent
for /that year, inconme, profits or gai ns
char geabl e to i ncome- tax have escaped
assessment for that year, or have been under-
assessed, or assessed at too lowa rate, or
have been nmade the subject of excessive relief
under the Act, ~ or excessi ve | oss or
depreci ation al lowance has been conput ed,
he may in cases falling under clause (a) at

any time ... serve on t he
assessee. . ........... ... a notice containing
all or any of the requirements which may be

included in a notice under sub-section (2) of
section 22 and nmay proceed to assess or
reassess such incone, profits or ~‘gains or
reconmpute the | oss or depreciation all owance;
and the provisions of this Act shall, so far
as may be, apply accordingly as if the notice
were a notice issued under that sub-section
Provided that the Income-tax Oficer shall not issue a
noti ce under clause (a) of sub-section (1)-
(i) for any year prior to the year ending on
the 31st day of March, 1941;
(ii) for any vyear, if -eight vyears have
el apsed after the expiry of that year, unless
the incone, profits or gains
383
chargeable to incone-tax which have- escaped
assessnment or have been under-assessed or
assessed at too low a rate or have been  made
the subject of excessive relief wunder this
Act, or the loss or depreciation allowance
whi ch has been conputed in excess, amunt to,
or likely to ambunt to, one |akh of rupees or
nore in the aggregate, either for that vyear
or for that year and any other year or years
after which or after each of which eight years
have el apsed, not being a year or years ending
before the 31st day of March, 1941;
(iii) for any year, unless he has recorded his
reasons for doing so, and, in any case falling
under clause (ii), unless the Central Board of
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Revenue, and, in any other case, the
Commi ssioner, is satisfied on such reasons

recorded that it is a fit case for the issue
of such notice
(1A). If in the case of any assessee, the
I ncome-tax O ficer has reason to believe
(i) that income, profits or gains chargeable
to inconme-tax have escaped assessnent for any
year in respect of which the relevant previous
year falls wholly or partly within the period
begi nning on the 1st day of Septenber, 1939,
-and ending on the 31st day of March, 1946,
and
(ii) that the inconme, profits or gains which
have so escaped assessnent for any such vyear
or years anount, or are likely to anpbunt, to
one lakh of rupees or nore,
he may, notw thstanding that the period of eight years or
as the case may be, four years specified in sub-section (1)
has expired in respect t hereof, serve on t he
ASSESSEEe. i e a notice containing all or
any of the requirenents which may be included in a notice
under sub-section (2) of section 22, and nmay proceed to
assess or re-assess the incone, profits or gains of the
assessee for all or any of the years referred to in clause
(i), and thereupon the provisions of this Act excepting
those contained in clauses (i) and (iii) of ‘the proviso to
sub-section (1) and in subsections(2) and (3) of this
section], shall, so far as may be, apply accordingly :
Provided that the Income-tax Oficer shall" not issue a
notice wunder this sub-section unless he has recorded his
reasons for doing so, and the Central Board of Revenue is
sati sfied on such reasons recorded that it is a fit case for
the issue of such notice
Provided further that no such notice shall be issued after
the 31st day of March, 1956.
384
(1B) \Where any assessee to whoma notice has
been issued under clause (a) of ~sub-section
(1) or under sub-section (IA) for any of the
years ending on the 31 st day of March of the
years 1941 to 1948 inclusive applies to - the
Central Board of Revenue at any time wthin
six nonths fromthe recei pt of such notice or
before the assessment or reassessnent is made,
whi chever is earlier, to have the nmatters
rel ating to his assessnment settled, t he
Centr al Boar d of Revenue may, after
considering the terns of settlenment proposed
and subject to the previous approval ~of the
Central Governnent, accept the terns of such
settlenent, and, if it does so, shall nmke an
order in accordance with the ternms of = such
settlenent specifying anong ot her things the
sum of noney payable by the assessee.
(1C) Any sumspecified in a settlenent arrived
at in pursuance of sub-section (1B) may be
recovered and any penalty for default in
maki ng paynent of any such sum nmay be i nposed
and recovered in the nmanner provided in
Chapter VI.
(ID) Any settlenent arrived at under this
section shall be conclusive as to the matters
stated t herein; and no per son, whose
assessments have been so settled, shall be en-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 12

titled to re-open in any proceeding for the
recovery of any sumunder this Act or in any
subsequent assessnent or reassessnent
proceeding relating to any tax chargeable
under this Act or in any other proceeding
what soever before any court or other authority
any matter which forms part of such
settl enent.
(4) A notice under clause (a) of sub-section
(1) may be issued at any tinme notw thstanding
that at the time of the issue of the notice
the period of eight years specified in that
sub-section before its anmendnment by cl ause (a)
of section 18 of the Finance Act, 1956 (18 of
1956) had expired in respect of the year to
whi ch the notice rel ates.
Sub-section (lA) was inserted.in s. 34 of the Act by the
| ncome-tax (Anmendnent) Act, 1954, and it canme into force on
July 17,  1954. Clause (a) of sub-s. (1) of s. 34 was
anended by the Finance Act, 1956, with effect fromApril 1,
1956. Sub-section (1B) of s. 34, which was inserted by the
I ncome-tax (Anendnment) Act, 1954, was al so anended by the
Fi nance Act, 1956, whereunder the words "to whom a notice
has been issued under cl ause (a) of sub-section (1) or
under sub-section/(l1A) for any of the years ending on the
31st day of March of the years 1941 to 1948 i nclusive" were
substituted for the words "to whom a notice has been issued
under sub-
385
section (1A)." Sub-section (4) was added by the Incone-tax
(Anmendrent) Act, 1959.
The gist of the relevant provisions nmay be stated thus:
Under s. 34(1)(a), before it was anended by the Finance Act,
1956, in the case of concealed inconme-a notice for re-
assessnment could be issued within 8 years of the end of the
rel evant year; and after the said anendnent, notice in
respect of the said inconme could be issued at any tine, but
it was subject to three conditions, nanely, (i) it would not
be issued for any year prior to the year ending on March 31,
1941, (ii) such conceal ed incone anobunted to one |akh of
rupees or more in the aggregate, and (iii) the ~Incone-tax
O ficer gave reasons for doing so and obtained the consent
of the Central Board of Revenue. Sub-section (l1A) of s. 34
did not wundergo any change after the Finance Act, 1-956.
Escaped assessnent for any year in respect of  which the
rel evant previous year fell within the period begi nning on
Septenmber 1, 1939, and ending on March 31, 1946,  could be
reached by issuing a notice thereunder: but, it was subject
to the condition that the income which escaped  assessnent
for any year amounted to or was likely to amount to rupees
one | akh or nore; it was subject to a further condition that
no such notice should be issued after March 31, 1956. Sub-
section (1B) of s. 34, as anended in 1956, enabled an
assessee to whom a notice has been issued under cl. (a)  of
sub-s. (1) or sub-s. (IA) for any of the years ending on
March 31 of the years 1941 to 1948 inclusive, to apply to
the Central Board of Revenue for a settlenent of the anount
of tax payable by him Sub-section (4), which was inserted
in 1959, emphasized the fact that a notice could be issued
under s. 34(1)(a), notwithstanding that the time of 8 years
had expired before the Finance Act, 1956, cane into force.
W nay at this stage notice the argunments advanced by | earn-
ed counsel on the interpretation of the said provisions.
The argunents. of M. S. T. Desai, |earned counsel for the
Revenue, may be sunmarized thus : The terns of s. 34(1)(a),




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 12

after its amendnent by the Finance Act, 1956, are clear and
unanbi guous and the scope of the expression "at any tine"
cannot be curtailed by construction. So construed,
proceedi ngs for re-assessnent in respect of escaped incone
contenpl ated by the said clause can be initiated w thout any
restriction of tinme. The legislative history of the
fasci culus of sub-sections, nanely, sub-ss. (1)(a), (1A

(1B), (1C) and (1D) of s. 34, supports the said construction
and explains the relative scope of s. 34(1)(a) and s.
34(1A)--the former, as anended by the Finance Act, 1956,
operated after s. 34(1A) ceased to operate so far as the
escaped conceal ed inconme of war years was concerned. The
amendnment of s. 34(1B) by the said Act and the introduction
of s. 34(4) by the Incone-tax (Anendnent) Act, 1959,
rei nforces the said construction, nanely,

386

that the anended s. 34(1)(a) lifted the ban of limtation
al so in respect of the escaped incone of the war years. The
retention of ‘S. 34(1A) on the statute becane necessary as
proceedi ngs- taken thereunder were pending at the tinme the
Fi nance Act, 1956, cane into forceand the consequentia
provi sions, such as, s. 34(1B) etc., with which s. 34(1A)
was integrally connected could not be applied if the latter

was omitted. Further, the said sub-sections still applied
to incones falling wunder s. 34(1)(b) in respect of war
years. In any view, it nust have been retained in
superabundant caution and that fact could not restrict the
scope of an otherwise clearly expressed provision, viz., s.

34(1) (a). The construction accepted by the H gh Court |ed
to the anomal ous position of the Legislature prescribing a
shorter period of limtationin the case of tax-evaders
during the war years and no period of |limtation for evaders
of such income during the prewar and post-war years. Thi s
coul d not have been the intention of the Legislature, as the
evasion of tax during the war. years was conparatively of
| arger anmounts than during the other periods and for that
very reason it has passed the Taxation of I ncone
(I'nvestigation Comm ssion) Act, 1947, which was declared to
be void by this Court. This contention was accepted by the
Bonbay and Cal cutta Hi gh Courts in Laxminarayan R Rathi v.
I ncome-tax O ficer, Poona (1) and Mandanlal Jajodia v.

Income-tax Oficer, Dist. I1(1), Calcutta (2) respectively.

M. Pal khivala, |earned counsel for the respondent s,
answered this criticismthus. |In a taxing Act one has to
| ook nerely what is clearly stated and, i f t he
interpretation is open to doubt, the construction nost
benefi ci al to the subject nmust be adopted. Secti on

34(1)(a), before it was anended in 1956, provided for.  the
genus out of which, by the Inconme-tax (Anmendnent). Act, 1959,
the species of r.. 34(1A was carved out. Wi | e S.
34(1)(a) was a general provision, s. 34(1A) was a specia
provi si on. On the principle of generalia specialibus non
derogant, the field covered by s. 34(1A) should be excluded
from that covered by s. 34(1)(a). |If that was the |ega
position before the 1956 anendnment, the argunent proceeded,
the sane position would continue thereafter, as Parlianment
retained s. 34(1A), along with its provisos, as it stood
before the anmendnent and anended only S. 34(1)(a). The
lifting of the ban of limtation, therefore, should, on the
basis of the said doctrine, be confined to the field covered
by S. 34(1)(a) before the anendnent. |[|f Parlianent intended
to do away with the period of limtation in respect of the
escaped incomes during the war period, it would not have
retained s. 34(1A) on the statute book; for, in that event,’
it would serve no purpose. It would be wong to say that it
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ceased to be operative after April 1, 1956, for the period
of limtation would still apply to proceedings in respect of

escaped i ncones of the war years. Sub-s. (4) added in s. 34
in the year 1959 and s. 34(1B), as anended
(1) (1964) 52 I.T.R 254.
(2) (1965) 58 I.T.R 693.

387
in 1956, would not throw any light on the question, but in a
way would support the viewthat they were concerned only
with the escaped incomes covered by s. 34(1)(a), excluding
theref orm those covered by s. 34(1A). The argunent based on
the all eged anomaly | ed nowhere and indeed the retention of
s. 34(1A) on the statute book was intentionally done, as the
Parlianment, having already placed a particular class of
assessees under a special and heavy burden, did not think
fit to make any provision which was likely to harass them
further. The anmbiguityin the section, if any, should go
for the benefit of the tax-payer and not the tax-gatherer
Thi s argunent was accepted by the Madhya Pradesh and QGuj ar at

H gh Courts in Rustonji v.  Incone-tax O ficer, Specia

I nvestigation Crcle, Indore(l), and Mthurdas Govi nddas V.
G N Gadgil, Incone-tax Oficer, Special Investigation
O fice, Ahnmedabad (2).-

Before we advert ‘to the said argunents, it wll be
convenient to noticethe relevant rules of construction

The classic statenent of Rowatt, J., in Cape Brandy
Syndicate v. I.R C (3). still holds the field. It reads :

"In ‘a' Taxing Act one has to |look nerely at
what s clearly said. There is no room for
any intendnent. There is no equity about a
t ax. There is no presunption as to a tax.
Nothing is to be read in, nothing is to be
i mplied. One can only look fairly at the
| anguage used."
To this nmay be added a rider’: in a case of reasonable
doubt, the construction nost beneficial to the subject is to
be adopt ed. But even so, ‘the fundanental rul e of
construction is the sane for all statutes, whether fiscal or
ot herw se. "The underlying principle is that the meaning
and intention of a statute nust be collected fromthe plain
and unanbi guous expression used therein rather than from any
noti ons which may be entertained by the court as to what is
just or expedient." The expressed intention nust guide the
court. Anot her rule of construction which is relevant to
the present enquiry is expressed in the nmaxim~ generalia
speci al i bus non derogant, which nmeans that when there is a
conflict between a general and a special provision, the
latter shall prevail. The said principle has been stated in
Craies on Statute Law, 5th Edn., at P. 205, thus
"The rule 1is, that whenever there is a
particular enactrment and a general “enactnent
in the same statute, and the latter, taken in
its nost conprehensive sense, would overrule
the forner, the particular enactnent mnust - be
operative, and the general enactnent nust  be
taken to affect only the other parts of the
statute to which it may properly apply.”

(1) [21964] 54 1. T.R 461 (2) [1965] 56
|.T.R 621.

(3) [1921] 1 K B. 64, 71

388

But this rule of construction is not of, uni ver sa
application. It is subject to the condition that there is

nothing in the general provision, expressed or inplied,
indicating an intention to the contrary : see Maxwell on
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Interpretation of Statutes, 11th Edn., at pp. 168-169. Wen
the words of a section are clear, but its scope is sought to
be curtailed by construction, the approach suggested by Lord
Coke in Heydons case (1), yield better results :
"To arrive at the real meaning, it is always
necessary to get an exact conception of the
aim scope, and object of the whole Act : to
consider, according to Lord Coke : (1) What
was the |aw before the Act was passed; (2)
What was the mischief or defect for which the
law had not provided ; (3) What renedy
Parl i ament has appointed ; and (4) The reason
of the renedy."
Wth these rules of construction in mind, |let us now tackle
the-problem raised in this case. Under s. 34(1)(a), after
it was anended by the Finance Act, 1956, a notice in respect
of an escaped conceal ed incone could be issued at any tinme.
The terms of cl. (a) and the expression "at any time" are
cl ear 'and unanbi guous and, if there is nothing in the Act
detracting from the width of the said terns, it is clear
that a notice can be issued at any tinme in respect of the
conceal ed i ncomre of any year not being a year ending before
March 31, 1941. But s. 34(1A) provides for the issue of
notice in respect of escaped incone of the previous years
within the period beginning on Septenber 1, 1939, and endi ng
on March 31, 1946. /Does this sub-section detract from the
generality of s. 34(1)(a) ? The history of the said
provision may usefully be noticed. As we  have stated
earlier, the Parliament passed the Taxation of Income
(I'nvestigation Conmm ssion) Act, 1947, mainly to catch the
escaped i ncones of the war profiteers. This Court in Suraj
Mall  Mohta and Co. v. A V. Viswanatha Sastri  (2) and
Muthiah v. C.L.T. (3) held that s. 5(4) and 5(1) of the said
Act becane void on the commrencenent of the Constitution as
offending Art. 14 thereof. The first decisionled to the
insertion of sub-ss. (IA) to (ID in S. 34 by the Income-tax
(Amendrent) Act, 1954, with effect fromJuly 17, 1954. The
obj ect of the Anending Act was to provide for the assessnent
or re-assessnment of persons who had, to a -substantia
extent, evaded paynent of taxes during the war years and for
matters connected therewith. But at the tine sub-s. (LA
was inserted in s.34, the period of limtation provided wth
regard to issue of notices under s. 34(1)(a) was 8 years and
for cases falling under s. 34(1)(b) it was 4 years; but,  as
the Income-tax (Amendment) Act, 1954, cane into force only
on July 17, 1954, the said periods of limtation prescribed
in respect of escaped conceal ed incomes during the said
peri od had run out except in respect
(1) [1584] 3 Rep. 7b. (2) [1955] 1
S.C. R 448.
(3) [1955] 2 S.C R 1247.
389
of one or two years. So, with the twin object of "tending
the time and expediting the assessment, the second proviso
was introduced therein to the effect that no such notice
shoul d be issued after March 31, 1956. But, notwi thstanding
the said Act, presunably notices could not have been issued
against all the evaders of tax with incomes of rupees one
| akh or nore during the said period. Parlianent also wanted
to bring to tax escaped conceal ed i ncomes during the period
not covered by the said years. Wth that object, in 1956 s.
34 was anended by the Finance Act, 1956, by which it Was
provi ded that notice under s. 34(1)(a) can be issued at any
time. But sub-s. (1A) was retained, including the second
provi so. Thi s anendnment, along with the other anmendnents,
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made by the said Act canme into force on April 1, 1956. In
1959, the said section was again anmended by the Indian
I ncome-tax (Amendrment) Act, 1959. Under sub-s. (4), as
amended by the 1959 amendnent Act, notice under sub-s.
(1)(a) mght be issued at any tine notw thstanding that at
the time of the issue of notice the period of 8 years
specified in that sub-section before its anendnent by the
Fi nance Act, 1956, had expired in respect of the year to
which the notice related. This amendnent was necessitated
by the judgments of the Bonmbay and cal cutta Hi gh Courts in
Debi Dutt v. T. Belan(l) and S. C. Prashar v. Vasantsen(2)
respectively holding that if the right of the Incone-tax
Oficer to reopen an assessment was barred under the |aw for
the time being in force, no subsequent enlargenent of the
time could revive such right in the absence of "press words
or necessary intendnment. Sub-section (4) was added to s. 34
to nmeke it abundantly clear that notice under s. 34(1)(a)
could /be issued at any time notw thstanding that the said
right 'was barred before the Anendnment Act of 1956. Thi s
hi story of the | egislation | ocaves no roomfor doubt that the
intention of ~the Legislature was ‘to bring the escaped
conceal ed i nconme of rupees one | akh and nore to tax without
any time limt. Before the 1956 Act was passed, the period
of limtation prescribed for proceeding  against concealed
i ncomres of rupees one lakh and nore during the war years and
the wearlier years had expired. The Legislature stepped in
to prevent evasion of taxes on such inconmes-and lifted the
ban of limtation in respect thereof, subject to certain
condi tions.

But the «crucial question is, whether the Legislature by
maki ng the rel evant amendnents has succeeded to effectuate
its intention. To state it differently, do the  anended
provisions carry out its intention ?

Section 34(1l)(a), as it now stands on the statute ' book
expressly states that in cases falling under cl. (a) of sub-
s. (1) notice can be served thereunder on an assessee at any
time. The terns of s. 34(a) read with the 2nd proviso, take
in the conceal ed i ncomes of all the,

(1) [21959] 35 1.T.R 781

(2) [1956] 29 I.T.R 857
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years conmmencing fromthe year ending on March 31, 1941. It
does not exclude the incones of the war years, but the said
incomes are sought to be excludes on the principle  of
general i a specialibus non derogant. As we have pointed out
earlier, the said doctrine enbodies a rule of construction
but it has no universal application. To invoke it, the
general and special provisions shall occupy the same field.
In this case, both during the period between the  anmendnents
of 1954 and 1956 and thereafter they occupied different
fields. By July 17, 1954, when sub-s. (I A) was introduced
in s. 34, no proceedings under s. 34(1)(a) could be
initiated except for the assessnent year 1946-47 in respect
of the previous years that fell within the period beginning
on Septenber 1, 1939, and ending on March 31, 1946, for they
were barred under the unnended section. Sub-section (IA)
therefore, practically governed a situation that was not
governed by the provisions of s. 34(1)(a). It was intended
to catch escaped i ncones of the war years which were out of
the reach of s. 34(1)(a). It is not, therefore, appropriate
to describe sub-s. (1A as one carved out of sub-s. (1)(a)
or to call it a species of which sub-s. (a)(1l) is the genus.
Sub-section (IA) operated where sub-s. (1)(a) practically
ceased to function.

Now, conming to the period after the Finance Act, 1956, was
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passed, i.e., after April 1, 1956, a different situation
ar ose. The extended period given under the second proviso
to sub-s. (1A) expired on March 31, 1956. Thereafter, sub-
s. (I A) ceased to be operative in the sense that no notice
could thereafter be given thereunder. It worked itself out.
The Legislature could have extended the period under the
second proviso to sub-s. (lA), but it did not do so. It did
not give a further lease of life to it; instead it renoved
the period of limtation under sub-s. (1)(a), as sub-s. (1A
had become practically defunct. The wide phraseology of
sub-s. (1)(a) takes in all the escaped concealed incones
during all the years conmencing from 1941 and confers a
power on the Incone-tax ,Oficer to give notice thereunder
in respect of the said incones wthout any bar of
l[imtation. There is, therefore, no conflict after April 1,
1956, between sub-s. (])(a) and sub-s. (]A), as the latter
ceased to be operative.,

There i.s anot her-way of |ooking at the problem Sub-section

(I'A) does not really prescribe any period of limtation. It
enabl es tthe I ncone-tax Oficer to take proceedings within a
particular time, though the period of Ilimtation had
expired. In this view, no question of carving out a species
out of a genus arises. It conferred a special power on the
Income-tax O ficer and the said power expired on April 1.
1956.

There is yet another way of |ooking at the problem The
non-obstante clause in sub-s. (lA) indicates that it was
enacted to operate notw thstanding that the period of 8
years had expired. The said
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sub-section served its purpose only when the period of 8
years governed a notice under sub-s. (1)(a). ~But when that

bar of limtation was renoved, sub-s. (1A) had  becone
oti ose.

Sub-section (1B), as anmended by the Finance Act of 1956,
also throws sonme light on the interpretation of 's. 34.

Before it was anended, an assessee to whom a notice had been
i ssued under sub-s. (1)(a) could apply to the Central  Board
of Revenue for settlenent of the anobunt of tax -payable by
him After the amendment, an assessee to whom a notice was
gi ven under sub-s. (1)(a) and under sub-s. (IA) for any of
the years ending on March 31, 1941 to 1948 could apply  for
such a relief to the Central Board of Revenue. The~ years
1941 to 1948 are the war years. Thi s sub-section
therefore, assumes that notice could be issued in respect of
the war years under sub-s. (1)(a). The notice contenplated
by sub-s. (1B) could only be a notice after the amendment of
1956, for such notice could not have been issued earlier
under sub-s. (1)(a) in respect of the said vyears. The
notice wunder sub-s. (IA) obviously refers to the notice
i ssued before the anendnent of 1956 and pendi ng di sposal
Sub-section (4) added by the Indian |Incone-tax (Anendnent)
Act, 1959, also reinforces the said construction. As
indicated earlier, that sub-section was added to get over
the | egal objection that proceedings barred before 1956 were
not revived under the 1956 Act. It is true that sub-s. (4)
refers only to sub-s. (1)(a), but the subsection indicates
that the Legislature assuned that proceedings after 1956
could only be taken under sub-s. (1)(a).

It was asked, with some plausibility, if the Legislature
assuned that sub-s. (1A) ceased to be operative, why it was
retained along with its proviso prescribing a period of
[imtation in the anended section. Though no new notices
could be issued under that subsection after April 1, 1956.
noti ces already issued before that date were pending. They
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woul d be disposed of in the manner prescribed by sub-ss.
(A, (1B), (1C and (1D of S. 34. Al the said sub-
sections formed an integral code. The Legislature, pre-
sumably, intended to keep the said-sub-sections whereunder
proceedi ngs had al ready been initiated and make available to
the said proceedi ngs the procedure prescribed under the said
provi si ons. It may also be that sub-s. (1A) was kept in
super - abundant caution. Watever that may be, it cannot, in
the circunmstances nentioned by us, detract from the clear
provi sions of sub-s. (1)(a).

We have carefully gone through the judgments of the various
Hi gh Courts, nanely, Bonbay, Madhya Pradesh, CGujarat and
Calcutta, cited at the Bar. W received considerable help
fromthe seasonings contained in the said judgnents. As we
have in the course of the judgment dealt wth t he
conflicting reasons given by

10 Sup. C. 1./66-12.
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the High Courts, we do not think it necessary to consider
each of " the four judgrments in detail. For the reasons

nmentioned above we agree with the conclusion arrived at by
the Bonbay and Cal cutta H gh Courts in preference to those
reached by the Madhya Pradesh and Gujarat Hi gh Courts.

In the result, the order of the H gh Court is set aside and
the petition filed under Art. 226 of the Constitution is
di smi ssed. The appeals are allowed wi th costs one hearing
f ee.

Appeal s al | owed.
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