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ACT:

U P. Uban Building  (Regulation of Letting, Rent and
Eviction) Act, 1972: Section 21(1)(a)-Eviction petition-
Conpar ative hardshi p-Bonafide requirenent-Reassessnent of
evi dence by Hi gh /Court wunder its wit jurisdiction-
Permi ssibility of.

Constitution of India, 1950: Arts. 136 226-Wit jurisdiction
of Hi gh Court-Assessnent of evidence- Permssibility of-
Interference in such matters under Speci al Leave
jurisdiction-Wether called for.

HEADNOTE

The appellant-1landlords filed an eviction petition  against
respondent-tenants on the ground that they required the shop
prem ses for their own use. The prescribed “authority
di smi ssed the petition holding that t he appel'l ant s’
requi rement was not bonafide and that greater hardship woul d

be caused to the respondents than to the appellants. On
appeal the appellate authority held that the requirement of
the appellants was genui ne and bonafi de. The respondent

filed a Wit Petition before the High Court and it -~ observed
that the appellate authority ought to have ascertai ned the
act ual accommodation available in the property after
excl udi ng the accommodation necessary for residentia
pur poses and shoul d have found out whether two rooms on. the
first floor could be spared for business. M " H gh  Court
further observed that the appellate authority was not
justified in entering into the question of privacy and that
the appellants had failed to disclose their residentia
accommodati on. The H gh Court thus quashed the order of the
appel l ate authority and restored the appeal to the file of
the appellate authority to be decided afresh after hearing
the parties and in the light of the observations made by it.
This has been challenged in the present appeal by specia
| eave.

On behalf of the appellants, it was contended that it was
not open to the Hi gh Court to have reassessed the evidence,
especially under its Wit jurisdiction.
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On behalf of the Respondent it was contended that the
findings of the appellate authority were perverse and
therefore a re-assessnent of the evidence was called for.
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Al owi ng the appeal, this Court,
HELD : 1.1. Even in a second appeal the H gh Court nust

restrict itself to questions of law, all the nore so in a
wit petition. [147H]

1.2. In the instant case, the H gh Court re-assessed the
evi dence and went beyond its legitimate jurisdiction. The
intervention of this GCourt is therefore, called for,
especially since the High Court has directed the appellate
authority to decide the appeal afresh "in the light of the

observati ons nmade above". This Court does not approve of
some of those observations. It is very difficult to see how
a landl ord can be asked to build alternate premses. It is

al so very difficult to see how a | andl ord who has asked for
the eviction of a tenant fromcomrercial prenises can be
faulted for not having given particulars of his residentia

accommodati on and how this can be treated as a purposefu

attenpt on his part to keep back relevant material from the
court, which should be taken into consideration in deciding
hi s bona fide need. [ 148A- C]

2. The 'judgrment and order under appeal are set aside. The
order of the appellate authority dated 26th Novenber, 1990
is restored.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 100 of 1993.
From the Judgnment ‘and Order dated 2.9.92 of ‘the Allahabad
H gh Court in Gvil Msc. WP. No. 32805 of 1990.

R K Jain and S.R Setia for the Appellants.

Raj i nder Sachhar and K. C. Dua for the Respondents.

The Judgrment of the Court was delivered by

BHARUCHA, J. The appeal is directed agai nst the judgnent and
order of the H gh Court at Allahabad allowing the wit
petition filed by the respondents and ordering that the

appeal, the order which was inpugned in the wit petition,
shoul d be decided afresh in the light of the
146

observations nmade in its judgment.

The appellants are the landlords and the respondents the
tenants. The appellants filed an eviction petition against
the respondents under section 21(1)(a) of the U P. U ban
Building (Regulation of Letting, Rent and Eviction) Act,
1972 on the ground that they bonafide required the tenanted
prem ses, a shop, for their own use. The ~ prescri bed
authority under the said Act dismissed the eviction petition
hol ding that the appellants’ requirement was. not bonafide
and that greater hardship woul d be caused to the respondents
than to the appellants. The appellants filed an appeal and
the appellate authority allowed the sane holding that the
requi renment of the appellants was genui ne and bonafide. It
also held in favour of the appellants upon the aspect of
conpar ati ve hardshi p.

The respondent thereupon preferred the wit petition (being
CMAP  No. 32805 of 1990) in the Al ahabad H gh Court under
Article 226 of the Constitution of India and inpugned the
judgrment and order of the appellate authority. The High
Court noted that a perusal of the orders of the prescribed
authority and the appellate authority showed that seven
properties were available to the Iandlords and these were
relevant for the purposes of determning their bonafide
need. In regard to a particular property (in Mbhalla
Shital a), t he H gh Court found that t he appel l ate
authority’s conclusion was not justified. Fromthe materia
upon the record it appeared to the High Court that this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

property was available to the appellants and the second
appel l ant was actually residing in it. The consequence of
this finding was that accomvodation on the first floor,
which was alleged by the appellants to have been occupied
for residential purposes, could be freed for doing business.
The Hi gh Court had not concluded that the business could not
be carried onin this property. The High Court then noted
that the appellants had thensel ve pl eaded that certain open
| and available to themwas not sufficient for constructing a
shop, being too small. In view of this pleading the High
Court inferred, in its view, legitimtely, that t he
appel l ants had no objection and were capable of raising a
new construction over ‘the open land available to them

subj ect to their objection regarding its size. The
authorities, in these circunstances, should, it said, have
considered the availability of this land to neet the
appel l ants’ requirenents. This had been done by t he

prescribed authority but his finding had been reversed by
the appellate authority on the basis that it would not be
proper to “direct the appellants to raise nobney and to
construct -a shop over
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the open land. 1In the H gh Court’s opinion this approach
was not justified. The appellate authority should have
confined its consideration of this open land only to its

si ze. In regard to a shop left by oneLal « Chaturson, the
findings of the appellate authority were found by the High
Court to be full  of conjectures and surm ses. The

measur enment of the shop had not been di scl osed and there was
not hing on the record to showthat it could not be used for
accommodati ng three persons doing the sane business, nanely,
that of manufacturing ornaments. |In regard to yet ' another
property it had been admitted by the appellants that they
carried out construction on the first as well as 'second
floor. In the High Court’s view, the appellate authority
ought, in the circunmstances, to have ascertained the actua
acconodation available in this property "as the business can
be carried out and it was being carried out earlier fromthe
first floor". The appellate authority, after excluding the
accommodati on necessary for residential purposes, should, it
hel d, have ascertai ned whether two roons on the first floor
could be spared for the proposed business. So far as
privacy was concerned, no such case having been set “up by
the appellants, the appellate authority was not justified in
entering into this question. Further, since the prescribed
authority had noticed the fact that the appellants had
failed to disclose their residential acconmdation in the
application, and it %as "purposive, the appel llate authority
ought to have taken the effect of this into consideration on
the question of the bona .fide need of appellants. For
these reasons the H gh Court quashed the order- of the
appel l ate authority and restored the appeal to the file of
the appellate authority to be decided afresh after hearing
the parties and "in the light of the observations made
above".

Learned counsel for the appellants submitted that it was not
open to the High Court to have re-assessed the evidence,
particularly in a proceeding under Article 226. Counsel for
the respondents, on the other hand, submitted that the
findings of the appellate authority were perverse and the
H gh Court was, therefore, entitled to look into the
evidence and cone to the findings it reached. In his
submi ssi on, this Court ought not to exerci se its
jurisdiction wunder Article 136 because all that the Hi gh
Court had done was to remand the matter to the appellate
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aut hority.

Even in a second appeal the High Court nust restrict itself
to questions of law, all the nore so ina wit petition.
We have referred to the findings of the High Court in sone
detail. They |leave us in no doubt
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that the H gh Court re-assessed the evidence and went beyond
its legitimate jurisdiction. The intervention of this Court
is therefore, called for, especially since the H gh Court
has directed the appellate authority to decide the appea

afresh "in the light of the observations nade above". W do
not approve of sone of those observations. It is, to take
one exanple, wvery difficult to see howa landlord can be
asked to build alternate prem ses. To take another, it is
very difficult to see how a |andlord who has asked for the
eviction of a tenant from . conmmrercial premses can be
faulted for not having given particulars of his residentia

accommodation and how this can be treated as a purposefu

attenpt on his part to keep back relevant material from the
court, which should be taken-into consideration in deciding
hi s bona fide need.

The appeal is allowed. The judgnent and order under appea

are set aside. The order of the appellate authority dated
26t h Novenber, 1990 is restored.

The respondent shall pay to the appellants the costs of this
appeal and of the wit petition quantified at Rs. 3,000.

G N

Appeal al | owed.
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