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Both the appellants (A-1 and A-2) were tried for an
of fence puni shabl e wunder Section 307 read with 34 of the
I ndi an Penal Code alleging that on 7th July, 1986, they
attempted to commit the nurder-of one Rahu Ram (PW5) by
their pistols.

2. Briefly stated the prosecution case is as under: -

Rahu Ram (PW5)is a resident of Barnala road, Sirsa. He
was an office bearer of the truck union at Sirsa. Two fold
notive as alleged by the prosecution, is that (1) rurder of
Brij Lal the father of Balwant Singh (A-2) by Dungar
(brother of PW5) some 30 years back, (2) Maru Ram uncle of
A-1l and A-2 was killed in an incident which took place in
the office of the truck union at Sirsa. It is alleged by the
prosecution that A-1 and A-2 were under the belief that Maru
Ram was got killed by Rahu Ram( PWb).

3. On 7th July, 1986, Rahu Ram (PW S) was sitting on the
chair outside the radio repair shop Raj. At that time, both
the accused canme from the direction of Sirsa town and told
Rahu Ram (HWJ5) that they would teach hima l|esson for
giving evidence in the nurder case of Miru Ram. It is
all eged by the prosecution that Balwant Singh (A-2) caught
hold of Rahu Ram (PW5) fromthe waist. Rahu Ram (PW)5)
grappl ed with Balwant Singh (A-2) and in that process pistol
carried by himfell down from his pocket. Rahu Ram (PWb)
ki cked that pistol away. In the nean tine, Chhotu (A-1) took
out pistol fromhis pocket and placed on the chest of Rahu
Ram (PW 5). Fortunately, for Rahu Ram the pistol did not
fire. A1 again tried to fire through the said pistol but
could not succeed. Ram Mirti (PW6) and one Arjan who were
standing nearby cane to the rescue of Rahu Ram In the
neantinme, both the accused fled awmay w th their weapons.
Rahu Ram (PW5) and Ram Murti (PW®6) then hired a R ckshaw
to go to police station to | odge a report but the police met
them near Tehsil office. Rahu Ram (PWJ5) gave his statenent
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to the police on the basis of which FIR was recorded in the
police station.

4. Rahu Ram (PW5) was then sent to the hospital for nedica
exam nation. Dr. P.K Jain(PW1), exanmined him and noticed
one | acerated wound neasuring 5x.5x.5 cm on the right
parietal region and it was bl eeding. Two nore abrasions were
also found on the left knee joint. Dr.P.K Jain (PW 1)
accordingly issued the injury certificate in respect of Rahu
Ram (PW 5). After conpleting the necessary investigations,
both the accused were put up for trial for the aforesaid
of fence. Both the accused denied the charge and clained to
be tried. According to them they have been falsely
i mplicated because of enmity with Rahu Ram (PW5). They are
i nnocent and they be acquitted.

5. Apart fromthe evidence of injured Rahu Ram (PW5), the
prosecution exam ned - Ram Murti (PW6) as an eye witness in
addition to the exam nation of other formal w tnesses.

6. The ~learned Additional Judge, Designated Court, Bhiwan
at Sirsa /on appraisal of the evidence on record held that
the prosecution has proved the guilt of the accused and
accordi ngly by his judgnent and order dated May 23, 1987
convicted them for an offence puni shable under Section 307
read with 34 of thelndian Penal Code. The learned Tria
Judge sentenced each of ~the accused to undergo rigorous
i mprisonment for a period of three years and to pay a fine
of Rs.300/-. In default of paynent of fine, to undergo
further rigorous inprisonment for three nonths. It is this
order of conviction and sentence, which is sought to be
chal | enged by the appellants in this appeal

7. Wth the assistance of |earned counsel for the parties,
we have gone through the evidence and other ~materials on
record. Learned counsel for the appellants “urged that the
evi dence of Rahu Ram (PW5) and RamMirti (PW®6) is totally
untrustworthy and the same cannot form the basis of
conviction. It was then contended that if the accused had
any intention tn commt the nurder of Rahu Ram (PWJ5), there
was no difficulty whatsoever when they alleged to have gone
there with two | oaded pistols. Theincident in question took
pl ace about 8.00 a.m in a thickly popul ated area, yet the
prosecution has not chosen to examine any independent
witness especially in a case where prosecution-itself has
cone before the court wth deep rooted ennity between the
conpl ai nant and the accused. It was then contended that the
incident alleged to have taken place on the July, 1986 at
about 8.00 a.m but the copy of the First Information Report
(Ex.PD/'1) was sent to the Illaga Magistrate only on 14th
July, 1986. No expl anati on what soever is given either by the
conpl ai nant or by the investigating agency as regards seven
days delay in sending the copy of the First Information
Report (Ex.PD/1) to the |Illaga Magistrate. The delay in
sending the copy of FIR (Ex.PD)1) is pointer to-the fact
that PW 5 and PW6 could not identify the assailants and
only after the recovery of the alleged pistols from the
accused, they were naned as assailants in the FIR Learned
counsel for the appellants, therefore, submtted that in the
absence of any sati sfactory expl anati on from the
prosecution, the accused are entitled for benefit of doubt.
8. Learned counsel for the State of Haryana supported the
i mpugned j udgnent .

9. There is no serious dispute as regards the injuries
sustai ned by Rahu Ram (PW5). His evidence finds sufficient
corroboration from the evidence of Dr. P.K Jain(PW1) who
stated on oath that he exam ne Rahu Ram (PW5) on 7th July,
1986 and noticed the injuries nentioned in his certificate.
We, therefore, proceed on the footing that incident which
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took place on 7th July, 1986 at about 8.00 a.m, Rahu Ram
sustained the injuries. But, however, the inportant question
is as to whether prosecution has successfully established
the identity and conplicity of both the appellants in the

present crime. |If the First information Report |odged by
Rahu Ram (PW5) on 7th July, 1986 at about 9.00 a.m why was
it not forwarded to the Illaga Magistrate till 14th July,

1986? Rahu Ram (PWs), the injured conplainant, however,
could not throw nuch light on this issue. The investigating
of ficer alone could explain this delay. The copy of the
First Informati on Report (Ex.PD/1) which is placed on record
unm stakably indicates that the sane was received by the
Illaga Magi strate on 14th July, 1986. The investigating
of ficer has given no explanation whatsoever as regards the
delay in forwarding the FIR (Ex.PDY1). It is in the |ight of
this delay, the suggestion put by the defence that Rahu Ram
(PW 5) and Ram Mirti~ (PW 6) could not identify the
assail ants assunes great inportance. It was al so suggested
to both these witnesses (although they denied) that since
both these “witnesses could not identify the assailants,
their names were not nmentioned in the FIR |odged on 7th
July, 1986 and only after recovery of the weapons on 13th
July, 1986 fromthe —appellants, their nanes came to be

witten in the FIRand thereafter it was sent to the Illaga
Magi strate on 14th July, 1986. Considering the defence of
the accused in the /[light of the evidence on record and

previous ennity between the parties, we are of the opinion
that prosecution has failed to establish the guilt of the
accused beyond reasonabl e doubt .

10. In the result, the inpugned judgnent and. order of
conviction and sentence dated 23rd May, 1987 passed by the
| earned Additional Judge, Designated Court, Bhiwani at
Sirsa, against both the appellants is quashed and set aside.
Both the accused are given benefit of doubt and accordingly
acqui tted. Bail bonds of the accused to stand cancell ed.




