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ACT:

Industrial Disputes Act (14 of 1947), ss. 33(1) (b), 33(2)
(b) and 33A--Term nation of services of enployee--Not for
m sconduct - - Approval of Tribunal not obtained--legality.

HEADNOTE

The respondent had bean enployed by the appellant' as an
Assistant Station Superintendent. An order was passed
termnating his services with i mediate effect Wth paynent
of one nonth's salary in lieu of notice. He filed a

conpl ai nt under s. 33A of the Industrial Disputes Act, 1947
bef ore the Labour Court before which, in industrial dispute
was pending alleging that the term nati on of his service was
illegal for the reason inter alia that the approval of’ the
Labour Court for such termnation was not obtained. The
appel l ant contended that the respondent was not ~ a workman
and that he was not concerned in the industrial dispute
pending in the Labour Court. Pursuant to the directions of
the Labour Court, the appellant filed n. witten statenent
in which it was pleaded that wi thout prejudice to the
contention that this case should be decided 'an t he
aforesaid prelimnary points raised by the appellant the
order of term nation of the respondents’ services was | valid
"because his services were term nated under Regul ation 48 of
the Air India Employees’ Service Regulations framed wth
previ ous approval of the Central Governnent, and under that
regulation the services of a permanent enployee nmay be
term nated w thout assigning any reason. it was added that
without prejudice to the plea that the appellant was not
bound to disclose any reason for term nating the services of
the respondent, the latter’s services we're term nated be-
cause of the appellant’s total |oss of confidence in the
respondent on account of grave suspicions regarding his
private conduct and behaviour with the Air Hostesses of the
appel | ant - Cor por ati on.

The Labour Court held one the prelimnary question that the
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respondent was a workman concerned in the industrial dispute
pendi ng before it and that his discharge was in breach of s.
33 of the Act.

On the question Wiether the action taken by the appellant,
was hit by s. 33 of the Act,

HELD: (1) Section 33 (1) (b) bans the discharge or
puni shnent , whet her by disnissal or otherwi se, of a worknman
for msconduct nected with a pending dispute wthout the
express permssion in witing of the authority dealing wth
the pending proceeding. Section 33(2)(b) places a simlar
ban in regard to matters not connected wth the pending
di spute; but the enployer is free to discharge or dismss a
wor kman by payi ng wages for one nonth provided he applies to
the authority dealing with the pending proceeding for
approval of the action taken. Wether the action is taken

under. 33 (1) (b) or s. 33(2) (b), the ban is inmposed only
in regard to election taken for-m sconduct whether connected
or unconnected “with the dispute. Unlike wunder s. 33(3)
whi ch gives a bl anket protection to 'protected worknmen', an
enpl oyer is free to take action against other workmen if it
is not based off any m sconduct on their part,

[617B-D, C- (G

607

(2) In the present case, on the face of it, the | anguage of
the order does not show that the respondent’s services were
term nat ed because / of any m sconduct. Prima facie

therefore, the inpugned order was not an order discharging
or punishing the respondent for any nisconduct. [618A- B]

(3) Action under ‘Reg. 48 canbe wvalidly, taken by an
enpl oyer at his sweet-will w thout assigning any reason, and
he is not bound to disclose why he does not want to continue
in service a particular enployee. [620DE]

(4) It is however open to the respondent to wurge that
reliance on, Reg. 48 was not bona fide and that it was a
col our abl e exerci se of the right conferred by t he
Regul ati on, because, the formof the order is not decisive
and attending circunstances are open to consideration though
the notive for the order, if not malafide is not  open to
guestion. [619H, 620B- C

wor kmen of sudder office cinnamara v Managerment [1971] 11
L.L.J. 620. Chartered Bank, Bombay v. Chartered Bank
Enmpl oyees” Union, [1960] Il L.L.J. 222 and Tata G| Mlls

Co. Ltd. v. WrKnmen [1964] 11 L. L. J. 113, referred to.

(5) But the reason of the enployer for the term nating the
services of’ his enployee need not be his. msconduct but

may, inter-cilia, be want of full satisfaction with the
enpl oyee’s overall suitability in the job assigned to the
enpl oyee. Such want of satisfaction does not i mply

m sconduct of the enpl oyee. [620E-F]

(6) The 1loss of confidence in the present case cannot be
considered to be nal afide. Assuming that the reason stated
in the appellant’s witten statenent could be taken into
account, the bona fides of the appellant in naking the
i mpugned order could not be chall enged. The respondent had
to deal with Air hostesses in the perfornance of his duties
and if the appellant was not fully satisfied beyond
suspi cion about his general conduct and behaviour while
dealing with themit could not be said that the 1oss of
confidence was not bona fide. Once bona fide 1oss of
confidence is affirmed the inpugned order nust be considered
to be immune fromchallenge. The opinion formed by the
enpl oyer about the suitability of his enployee for the job
assigned to him even though erroneous, if bona fide is
final and not subject to review by industrial adjudication

Such an opinion may legitimately induce the enployer to
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termnate the enployee’'s services, but, such termnation
can, on no rational grounds, be considered to be for
m sconduct, and must therefore be held to be pernissible and
i mune from chal | enge. [620F-H, 621A- B]

Management of U.B. dutt & co. v. Wirkmen of U B. Dutt & Co.
[1962] Supp. 2 S.C. R 822, distinguished.

[ The question whether the reason stated in the appellant’s
witten statement filed w thout prejudice and pursuant to
the direction of the Labour Court could be taker into
account, left open.] [621E-F]

JUDGVENT:
ClVIL APPELLATE JURI SDI.CTION:. Civil Appeal No. 1339 of 1967.
Appeal by special |eave fromthe Award dated April 28, 1967

of t he Central ~ Governnent - Labour Court, Bonbay in
Application No. LCB-39 of 1965.
608

S. D Vinmdalal, S. K Wdia, D. N. Mshra and O C. Mathur-
for the appellant.

K. P. V. Menon, S. R lyer and M S. Narasi mhan, for respon-
dent No. 1.

The Judgnent of the Court was delivered by

Dua, J. This. 1is an appeal by special Ileave and the
appel l ant, the Air-India Corporation, Bonbay assails Part |
of the Award "with corrigendum dated April 28, 1967, given
by the Central Governnent Labour Court, Bonbay, on the
conplaint dated October 16, 1965 nmde by Shri V. A
Rebel | ow, respondent  no. 1in this Court (hereinafter
referred to as the <conplainant) under ~s. 33-A of the
Industrial Disputes Act, 1947 hereinafter called the Act).
The conplaint was originally filed by the conpl ai nant before
the National Industrial Tribunal, Delhi, (M. Justice G D
Khosla, retired Chief Justice of the Punjab H gh Court) in
the Industrial Dispute Reference No. 1 of 1964 but was | ater
transferred to the Central Government Labour Court and
nunbered as application no. LCB 39 of 1965.

The inpugned award nerely dealt with the prelim nary
points .raised by the appellant that the conplainant was not
a wor kman concerned in the aforesaid industrial dispute and
that there was no breach of s. 33 of the Act with the result
that the conplaint under s. 33-A of the Act was inconpetent-
The Labour Court held the conplainant to be,, a workman
concerned in the aforesaid industrial dispute pendi ng before
the National Industrial Tribunal on the date of hi s
dismissal and that the dismissal was not a  discharge
sinmpliciter but in breach of the provisions of s. 33. On
this finding his conplaint was held to be maintainable.  The
two questions canvassed in the present appeal are (1)
whet her the conplainant was a workman and was as._ such
concerned in the aforesaid dispute (Industrial Dispute
Ref erence No. 1 of 1964) and (2) whether the termnation of
his service was a dismssal as alleged by himor was a  nere
term nation of service not anpbunting to dismn ssal. Broad
facts necessary for understandi ng the controversy nay now be
st at ed:

The order which was challenged as ambunting to the com
pl ai nant’ s di sm ssal reads

CONFI DENTI AL
Dat ed June
19, 1965
(Thru : The Commerci al Manager, Cargo)
Dear sir,

It has been decided to term nate your
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services, which we hereby do with immediate
effect. You will be paid ,one nonth’s salary
in lieu of notice.
609
2. Please arrange to return, as early as
possible, all itemns
of Corporation’s property in your possession
to enable us to settle your accounts.
3. Your accounts wll be settled after
checki ng your conmitnents.
Yours faithfully,
AR | NDI A
Sd/- S. K KOCOKA
Commercial Director"
On July, 16, 1965 the conplai nant acknowl edged the above
letter terminating his services with inmediate effect and
requested for reinstatenent because according to him there
was nothing to warrant such sunmary termnation of his
services. / Thi's is what he wote :
" In this connection | have to state that
I" have served the Corporation for a period of
over nine years-and to the date of termnating
nmy services, there is nothing on record which
warrants that my services should be term nated
sunmmarily. Hence it is requested that | be
reinstated and thereafter if the Managenent is
of the opinion that |~ have -done sonething
agai nst the interest and the fair nane of the
Cor poration, | becharged accordingly, given
an opportunity to explain my conduct and after
everything else if | amfound guilty, action
taken agai nst me as the nanagenent deens fit.

Wth t he experi ence | have wi'th t he
managenment’s policy towards, its enpl oyees, |
am confident that I will never 'be deprived of
the opportunity | have asked for and nore so
in the light of the faithful service | have
rendered.......... "

The following reply was sent to the conplainant on Septenber
8. 1965

2. 1 have to informyou that your services were -term nated
on paynent of 30 days’ salary in lieu—of notice, in
accordance with Rule 48 of the Air-India Enployees’ Service
Regul ati ons. "

610

Regul ati on 48 of the Air-India Enpl oyees’ Service
Regul ati ons whi ch was described as Rule 48 intheletter of
Sept enber 8, 1965 | eads as under

CHAPTER VI | |
Cessation of service
48. Term nation : The service of an enpl oyee

may be terminated w thout assigning any
reason, as under
(a) of a permanent enpl oyee by giving him 30

days’ notice in witing or pay in lieu  of
noti ce;
(b) of an enpl oyee on probation by giving him
7 days’ notice in witing or any in lieu of
noti ce;
(c) of a tenporary enployee by giving him 24
hours’ notice in witing or pay in lieu of
noti ce.
Expl anati on . For the purposes of this

Regul ati on, the word "pay shal | include al
enol unents which would be admissible if he
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were on privilege | eave."
In the conplaint under s. 33-A of the Act it was alleged by
the conplainant that the order dated June 19, 1965 smacked
of vindictiveness or unfair |abour practice and that his
all eged termination was a cloak for punishing him No facts
wer e, however, stated in support of this aver nent .
According to the avernents in this conplaint, Regulation 48
postul ates the exi stence of some reason for the ternination
of service and since the Corporation had not disclosed any
reason for the termination of the conplainant’s service it
was requested that the Corporation be directed to disclose
the reason, if any, for the termnation of his service. The
real grievance of the conplainant, it appears, was founded
on the construction of Regulation 48 as is clear from the
following avernents in para 7 of the conplaint:

"The conpl ai nant. submits that on a reasonable

construction of the said Rule, the Opposite

Party is bound to disclose the reason

if any

for the said termination in the pr esent
proceedi ngs.~ The conplai nant subnits that any
ot her construction wuld be unreasonable and
make the said rule itself unr easonabl e,
illegal, void as also in_contravention of
Articles 14, 16, 19 and 311 of the Consti-
tution/  of India and is therefore void and
i noperative."

In regard to the question of the conplainant bei ng a workman

concerned in a pending industrial dispute it’' was averred

that the

611

conpl ai nant had been enpl oyed by the Opposite Party as an

Assistant Station Superintendent (Crew Scheduling)  in the

grade of Rs. 300-25-500-50-650 and was confirmed in that

post with effect from 1st Decenber, 1963. |In para 8 of the

conplaint it was pleaded that
"the proceedings in reference no. N'T No. 1
of 1964 were and are pending before this
Hon' bl e Tribunal and the Conplainant’ is a
wor kman concerned in the said dispute. The
Conpl ai nant says that under the circunstances
aforsaid the Qpposite Party ought to have made
an application for approval before this
Hon’ bl e Tribunal under Section 3 3 (2) of the
I ndustri al D sputes Act, 1 947 but t he
Opposite Party has nade no such application
nor has the Opposite Party intimated that it
proposed to nmmke such an application for
approval while termnating the services of the
Conpl ai nant . The Conpl ai nant says. that the
Qpposite Party has not obtained the -approva
of this Hon ble Tribunal in witing of the
action taken by it against the Conplainant."

On these avernents reinstatement was clained by the

conplainant wth full back wages and al |l owances from the

date of the alleged term nation of his services.

It appears that pursuant to directions fromthe Labour Court

the appellant filed a further witten statenment dated June

30, 1966 and it was subnmitted
"Wthout prejudice to the contention of the
Qpposite Party that this case should be
decided on the prelimnary points above as
rai sed by the Opposite Party, as t he
Conpl ai nant has repeatedly nade a grievance
that a witten statement on merits has not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 14

even been filed and as this Honour abl e
Tribunal also indicated at the prelimnary
hearing that a witten statement on nerits
should in any event be kept ready and that no
further tinme would be given to the opposite
Party for preparing and filing the same-, the
Qpposite Party herewith begs to submt this
further witten Statenent."

Wth these; prelimnary subnissions it was stated as foll ows

in paragraph 7
"Wth reference to, paragraphs 6 and 7 of the
Conpl aint, Regulation 48 of the Air-India
Enpl oyees’ ‘Servi ce Regul ations provides inter
alia, that ~the services of a per manent
enpl oyee may be term nated, w thout assigning
any reason, by giving himthirty days’ notice
in witing or pay inlieu of notice. The
construction

612
sought to be put upon the said Regulation by
the Conpl ai nant is not correct. The opposite

Party deni es t hat Regul ati on 48 is
unreasonable,” illegal or void or in con-
travention of Articles 14, 16, 19 and 311 of
t he Constitution of I'ndi a. The sai d

Regul ati ons have been framed with the previous
approval of the Central Governnent under
section 45 (2)(b) of the Air Corporation Act,
1953. < The Qpposite Party submits that it was
and is not bound to give or disclose any
reason for termnating the service of the

Conpl ai nant . Any contrary view would, it is
submitted, render the said Regulation No. 48
conpl etely nugat ory. However , wi t hout

prejudice to ‘this, the Cpposite Party says
that the Conpl ainant’s service was termnated
because of the total |oss of confidence on
account of grave, suspicions regarding his
private conduct and. behavi our with Air
Host esses of the Corporation. The reports and
statements fromthe Air  Hostesses  concerned
cannot be disclosed as they involve the
reputation and future of young and wunnarried
girls. Having regard to this, the Qpposite
Party could not continue the  Conplainant in
its service and it was constrained to
terminate his service in accordance with
Regul ation 48."
The conplainant’s avernent that he was a worknman concerned
in the proceedings in the industrial dispute was denied by
the appellant in the first witten statement dated March 15,
1966 in para | which reads :
"(a) The Conpl ai nant was at no relevant tinme a
"workman’  within the nmeaning of that term as
defined in Section 2(s) of the said Act. At
the time of the termination of his service,
the Conplainant was an Assistant Station
Superi nt endent and was enpl oyed in an admni s-
trative,/Supervisory capacity, drawing a tota
sal ary amounting to Rs. 690 per nont h.
Moreover, it may also be pointed out that in
its Staff Notice No. 130 dated 31st March
1956, the Qpposite Party has given a classi-
fication of its personnel, wherein the
category of Assistant Station Superintendents
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has been classified as an "Oficer" category
(vide Entry no. 1/28). A copy of the said
Staff Notice is hereto annexed and marked EX.

No. 1. Further, the said category of A

ssi st ant
Superintendents has not been included anong
the categories of workman in the' dispute in
Ref . No. NI T/1 of 1964 pending before the,
National |ndustrial Tribunal conposed of Shri
G D. Khosla. Besides, the Cass of officers
desi gnat ed as Assi st ant Station
Superintendents has always been, and is,
represented by the Air-India Oficers

613

Associ ation which is not an associ ati on
representing any workmen’ and which is not a
party to the dispute in the above mentioned
ref er ence. Further, the said cl ass of
Oficers has not at any tine presented itself
before the National lndustrial Tribunal nor
has, it been represented at the hearing of the
sai d dispute by any of the Unions representing
parties nos. 2 to 7 to the said dispute.
(b) Even assuming, wthout admtting, that the
Conplainant is held to be a workman (which is
deni ed)’ sub-sections ‘1 and 2 of section 33,
and | consequently section 33A -have, and can
have, 'no application having regard to the
ci rcunstances of the present case. The sub-
ject matter of the Conplaint is not a matter
connected wth the disputein the Reference
before the National Industrial Tribunal nor is
t he Conmpl ai nant concerned in-the said dispute.
Further subsection (1) (b) and subsection 2(b)
of section 33 have application only in the
case of dism ssal or discharge for m sconduct
in the circunstances set out therein, 'and not
to a case of term nation of service
sinpliciter. In the present case; t he
Opposite Party has bona fide termnated the
service of t he Conpl ai nant under the
provisions of Regulation 48 of Ar India
Enpl oyees’ Service Regulations which are
applicable to the Conplainant. There has,
therefore, been no breach of the provisions of
sub-section (1)(b) or sub-section 2(b) of
section 33 and unless there is such a breach
there can be no invocation of Section 33A.
On the contrary, the Opposite 'Party repeats
that the said sub-sections are inapplicable."
The conpl ai nant and the appellant both filed lists- of the
conpl ai nant’ s duties in proof of their respective
contentions, Ex. E-1 being the appellant’s list and Ex. W
13, the conpl ai nant’s.
The Labour Court held in the inpugned award that the com
pl ai nant as Assistant Station Superintendent was a Junior
Oficer and as such, as determined in the Khosla Tribuna
Award, was a workman concerned in the industrial dispute
before that Tribunal and that his discharge was not
di scharge sinpliciter but in breach of s. 33 of the Act. On
this view the conplaint was directed to be considered on the
nmerits.
In this Court Shri Vinadlal argued that keeping in view the
conplainant’s duties it is not possible to hold that he is a
wor kman. According to the subm ssion the conpl ai nant was an
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of ficer whose duties were prinmarily supervisory and,
therefore, he could not be described as a workman. The
conplainant, it was further argued, was at least not a
wor kman concerned in the industrial 11-L1031S sup. CI/72
614
di spute pending before the Khosla Tribunal. 1In any event,
the action taken by the appellant, not being for m sconduct
on the part of the appellant but under Regul ation 48 was not
hit by S. 33 of the Act.
We should like first to deal with the applicability of ss.
33 and 33A of the Act on the assunption that the conpl ai nant
was a workman and also as such interested in a pending
i ndustrial dispute. These sections read
"33. Condi tions of service etc., to renain
unchanged under certain circunmstances during
pendency of proceedings:
(1) ~During the pendency of any conciliation
proceeding before a concilation officer or a
Boar d or of _any. proceeding bef ore an
arbitrator or a Labour Court or Tribunal or
Nati onal Tribunal -in respect of an industria
di spute, no employer shall, -
(a) in regard to any matter connected with the
di spute, alter, to the prejudice of the
wor knmen concerned in such di spute, the
conditions of service applicable to t hem
i medi ately before the conmencenent of such
proceedi ng; or
(b) for_ any misconduct connected wth the
di spute, discharge or punish, whether by
di sm ssal or otherw se, any worknmen concerned
in such dispute, save with  the express
perm ssion in witing of the authority " before
whi ch the proceeding-is pending.
(2) During the pendency of any such proceeding
in respect of —an industrial dispute, the
enpl oyer may, in accordance with the /standing
orders applicable to a workman concerned in
such dispute, or, where there are no such
standi ng orders, in accordance with the terns
of the contract, whether express or inplied,
bet ween hi m and t he wor kman, -
(a) alter, in regard to any matter not
connected with the dispute, the conditions  of
service applicable to that workman i mrediately
bef ore the conmencenment of such proceeding; or
(b) for any m sconduct not connected with the
di spute, discharge or punish,  whether by
di sm ssal or otherw se, that workman
Provi ded that no such workman shall be
di scharged or dismissed, unless he has ' been
pai d wages for owner

615
nont h and an application has been nmade by the
enployer to the authority before which the
proceeding is pending for approval of the
action taken by the enpl oyer.
(3) Notwi thstandi ng anything contained in sub
section (2)no enployer shall, during the
pendency of any such proceeding in respect of
an industrial dispute,take any action against
any protected worknman concerned in such
di sput e-
(a) by altering, to the prejudice of such
protected worknman, the conditions of service
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applicable to him imediately before the
conmencenent of such proceedings; or

(b) by discharging or punishing, whether by
di smi ssal or ot herw se, such pr ot ect ed
wor kmman,

save with the express pernmission in witing of
the authority before which the proceeding 1is

pendi ng.
Expl anation.-For the purposes of this sub-
section, a 'protected workman’, in relation to

an establishment, means a workman who, being
an officer of a registered trade uni on

connected wth the establishnment, is recog-
ni sed as such in accordance with rules nmade in
this behalf.

(4) In every establishment, the nunber of
wor kmen to be recogni sed as protected Worknen
for the purposes of sub-section (3) shall be
one _per cent. of the total nunber of worknen
enpl oyed therein subject to a mnimum nunber
of five protected worknen and a maxi mum nunber
of one hundred protected worknmen and for the
af oresai'd purpose, the appropriate Government
may neke rules providing for the distribution
of such protected worknmen anong various trade
uni ons, i f any, connected with t he
establishment and the manner - in which the
wor kmen nmay be chosen and recognised as
pr ot ect ed wor kmen.
(5) Where an enployer makes an-application to
a conciliation officer, Board, an- arbitrator,
a Labour Court, Tribunal or National . Tribuna
under the proviso to sub-section (2) for
approval of the action taken by him the
authority concerned shall, w thout delay, hear
such application and pass, as expeditiously as
possi bl e such order (in relation thereto as it
deened fit.
616
33A Special provision for adjudication as to whet her
conditions of service, etc., changed during pendency _or
proceedi ngs :
Where an enpl oyer contravenes the provisions
of section 33 during the pendency of
proceedi ngs before a Labour Court, Tribunal or
Nati onal Tribunal, any enpl oyee aggrieved by
such contravention, may nake a. conplaint in
witing, 1in the prescribed manner to  such
Labour Court, Tribunal or National Tribuna
and on receipt of such conplaint that  Labour
Court, Tribunal or National Tribunal @ shal
adj udi cate upon the conplaint as if it were, a
dispute referred to or pending before it, in
accordance with the provisions of this Act and
shall submit its award to the appropriate
CGovernment and the provisions of this Act
shal | apply accordingly."
The basic object of these two sections broadly speaking
appears to be to protect the workmen concerned in the
di sput es whi ch form the subject matter of pendi ng
conciliation proceedings or proceedings by way of reference
under s. 10 of the Act, against victimsation by the
enpl oyer on account of raising or continuing such pending
di sputes and to ensure that those pending proceedings are
brought to expeditious ternmination in a peaceful atnosphere,
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undi sturbed by any subsequent cause tending to further
exacerbate the already strained relations between t he
enpl oyer and the worknmen. To achieve this objective a ban

subject to certain conditions, has been inposed by s. 33 on
the ordinary right of the enployer to alter the ternms of his
enpl oyees’ services to their prejudice or to terminate their
services wunder the general |law governing contract of
enpl oynent and s. 33A provides for relief agai nst
contravention of s. 33, by way of adjudication of the
conplaints by aggrieved worknen considering them to be
di sputes referred or pending in accordance with the provi-
sions of the Act. This ban, however, is designed to
restrict i nterference with the gener al rights and
liabilities of the parties under the ordinary law within the
limts truly necessary for acconplishing the above object.
The enployer is accordingly left free to deal wth the
enpl oyees when theaction concerned is not punitive or mala
fide or does not anmount to victimsation or wunfair |abour
practice. The anxiety of the legislature to effectively
achi eve. ‘the object of duly protecting the worknen against
victimsation or unfair |labour practices consistently with
the preservation of the enployer’s bona fide right to
maintain discipline and efficiency in the industry for
securing the maxi mum production in a peaceful harnonious

at nosphere is obvious fromthe overall scheme of these
sections. Turning, first to s. 33, sub-s.
617

(1)of this, section deals wth the case of a workman
concerned n a pending dispute who has been 'prejudicially
affected by an action in regard to a matter connected wth
such pending dispute and sub-s. (2) simlarly deals wth
wor kmen concerned in regard to matters unconnected w th such
pendi ng di sputes. Sub-section (1) bans alteration to the
prejudice of the workman concerned in~ he conditions of
service appl i cabl e to him- i mmedi atel y bef ore t he
commencement of the proceedi ngs and di scharge or puni shnent
whet her by di sm ssal or otherwise of the workman concerned
for msconduct connected with the dispute wthout the
express Permission in witing of the authority dealing wth
the pending proceeding. Sub-section (2) places a simlar
ban in regard to matters not connected wth the pending
di spute but the enployer is free to discharge or dismss the
wor kman by payi ng wages for one nonth provided he applies to
the authority dealing with the pending proceeding for
approval of the action taken. 1In the case before use we are
concerned only wth the ban inposed against orders of
di scharge or punishnent as contenplated by cl. (b) of the
two sub-sections. There are no allegations of ‘alteration of
the conmplainant’s terns of service. It is not necessary for
us to decide whether the present case is governed by sub-s.
(1) or sub-s. (2) because the relevant clause in “both the
sub-sections is couched in simlar |anguage and we 'do not
find any difference in the essential scope and purpose of
these two subsections as far as the controversy before us is
concerned. It is noteworthy that the ban is inposed only in
regard to action taken for m sconduct whether connected or
unconnected wth the dispute. The enployer is, therefore,
free to take action against his. worknen if it is not based
on any msconduct on their part. In this connection
reference by way of contrast may be nade to sub-s. (3) of s.
33 which inposes an unqualified ban on the enployer in
regard to action by discharging or punishing the worknman
whet her by dismissal or otherwise. In this subsection we do
not find any restriction such as is contained in cl. (b) of
sub-ss. (1) and (2). Sub-section (3) protects "protected
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wor kman" and the reason is obvious for the bl anket
protection of such a worknman. The legislature in his case
appears to be anxious for the interest of healthy growh and
devel opnent of trade union novement to ensure for him
conpl ete protection against every kind or order of discharge
or puni shnment because of his special position as an officer
of a registered trade union recogni sed as such in accordance
with the rules nmade in that behalf. This explains the
restricted protection in sub-ss. (1) and (2).

It is in the background of the purpose and scope of s. 3 3
(1 and (2) that we have to consider whether the action taken
against the conplainant is hit by either of these two sub-

secti ons. We have seen the formand the | anguage of the
i mpugned order. On

618

its face the |anguage does not show that the conplainant’s
services were term nated because of any m sconduct. Prim

facie, ~therefore, the inpugned order is not an order
di schar gi ng or punishing the conplainant for any m sconduct.
But then the conplainant’s | earned counsel Shri Menon argued
that the face or the formof the order is not conclusive and
that the Court is entitled to and indeed should go behind
the formand by | ooking at the real substance of the matter
try to find the real cause and then come to its conclusion
whet her or not the order is a nere canouflage for an order
of dism ssal for m sconduct.
The true legal position has been stated by this Court nore
than once and is by now beyond controversy. 'In one of the
nost recent decisions in The Worknen of Sudder Ofice,
C nnamara v The Managenment(1l) this Court approvingly
referred to two of —its —earlier deci si ons actual ly
reproduci ng a passage fromone of them
This is what was said in Sudder O fice case
"It is needless to point out that it has been
held by this Court in~The Chartered Bank
Bonbay v. The Chartered Bank Enpl oyees’ Union
(2) that if the termnation of service is a
col our abl e exerci se of the power vested in the
managenent or as a result of victimisation or

unfair | abour practice, the I ndustria
Tri bunal would have jurisdiction to intervene
and set aside such a termination. |In order to

find out whether the order of termnation is
one of the term nation sinpliciter under -the
provi sions of contract or of standing orders,
the Tribunal has anple jurisdiction to go into
al | the circunstances which led to t he
term nation sinpliciter-. The form of  the
order of term nation, is not conclusive of the
true nature of the order, for it is ~possible
that the formmay be nerely a canouflage for
an order of dismissal for msconduct. It is,
therefore, open to the Tribunal to go ' behind
the form of the order and |ook at the
subst ance. If the Tribunal cones to the
conclusion that though in form the order
amounts to termination sinpliciter but in

reality cloaks a dism ssal for msconduct, it
will be open to it to set aside the order as a
col our abl e exerci se of power by the
managemnent .

Principles to the sane effect have al so been reiterated in

the later decision of this Court in Tata Gl MIIl Co. Ltd.

v. WorKmen & anr. (3) where the Court observed as follows :
"The true legal position about the Industria
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Court’s justification and authority in dealing

with
(1)  [1971]-11 L.L.J. 620. (2) [1960]-11 L.L.J. 222.
(3) [1964]-11 L.L.J. 113.
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cases of this kind is no |onger in doubt. It
is true that in several cases, contract of
enpl oyment or provisions in standing orders
aut horise an industrial enployer to termnate
the service of his enployees after giving
noti ce for one nonth or paying salary for one
nmonth in lieu of notice, and normally, an
enpl oyer may, in a proper case,
entitled

to exercise the said power. But where an
order of discharge passed by an enpl oyer gives
riseto an'industrial dispute, the formof the
order by which the enployee’s services are
term nated woul d not be decisive; industria
adjudi cation would be entitled to exanmine the
substance of ‘the matter and deci de whet her the
termination is in face discharge sinpliciter
or it amounts to dismssal which has put on
the cloak of discharge sinpliciter. If the
Industrial Court is satisfied that the order
of discharge is punitive, that it is nala
fide, or that it amounts to victimsation or
unfair '\ | abour practice, it is conmpetent to
the. ‘Industrial Court to set aside the order
and, in a pr.oper case, di rect the
rei nstatenent of the enpl oyee."
Shri Menon on behal f of the conpl ai nant,” however, contended
that ignoring the formand | anguage of the inpugned order
and | ooking at the real substance of the matter it is  clear
as disclosed by the appellant in the further witten
statenment that the conplainant’s services were termnated
because of a suspicion about ‘his private conduct and
behavi our with Air Hostesses whose names were considered not
proper to be disclosed. This, said the counsel, makes out
an allegation of msconduct which induced the appellant to
term nate t he conpl ai nant’s services and the case,
therefore, clearly falls within the m schief of s. 33. The
i mpugned order, he added, is a colourable exercise of the
power under Regul ation 48, the real object of the -appellant
bei ng essentially to punish the conpl ai nant-for m sconduct.
No doubt, the position of the industrial worknmnan is
different from that of a Government servant  because an
i ndustrial enployer cannot "hire and fire" his (Wrkmen on
the basis of an unfettered right under the contract of
enpl oyment, that right now being subject to industria
adjudication : and there is also on the other -hand no
provision of the Constitution like Arts. 310 and 3 1 1
requiring consideration in the case of industrial workmen.
We are here only concerned with the question whether the
i mpugned action of termnation of the conplainant’s services
is for msconduct as contenplated by s. 3 3 (Il) (b) or s. 3
3 (2) (b). Wiile considering this question it is open to
the conplainant to urge that reliance on Regulation 48 is
not bona fide, it being a col ourable exercise of the right
conferred by that regulation. He has in fact raised
620
this argument and it is this aspect which concerns us in
this case. Let us now scrutinies the present record for
exam ning the position fromthis aspect.’
Now, the true position, as it appears to be clear from the

be-
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record of this case, is that the conplainant’s services were
term nated under Regul ation 48 by paying his salary for 30
days in lieu of notice. The order does not suggest any
m sconduct on the part of the conplainant and indeed it is
not possible to hold this order to be based on any
concei vabl e m sconduct. The formof this order is no doubt
not decisive and attending circunstances are open for
consi deration, though notive for the order, if not nmala
fide, is not open to question. The further witten
statenment which the appellant was directed to file and which
was filed wthout prejudice discloses the fact that the
appel l ant had | ost confidence in the conplainant and this
| oss of confidence was due to a grave suspicion regarding
the conplainant’s private conduct and behaviour wth Air-
Host esses enpl oyed by the appel | ant,

Regul ati on 48 whi ch has been set out earlier as its plain
| anguage shows does not lay down or contenplate any defined
essential pre-requisite for invoking its operation. Acti on
under 'thi's Regul ation can be validly taken by the enployer
at his sweet will without assigning any reason. He is not
bound to disclose why he- does not want to continue in
service the enpl oyee concerned. It may be conceded that an
enpl oyer nust al ways have some reason for termnating the
services of his ~enpl oyee. Such reasons apart from
m sconduct may, inter, alia, be want of  full satisfaction
with his overall suitability in the job assigned to the
enpl oyee concerned. The fact that the enployer is not fully
satisfied with the overall result of the performance of his
duties by his enpl oyee does not necessarily inply m sconduct
on his part. The only thing that remains to be seen is if
in this case the inpugned order is nala fide. The record
nerely discloses, that the appellant had suspicion about the
conplainant’s suitability for the job in which he was
enpl oyed and this led to |l oss of confidence in himwith the
result that his services were ternminated under Regulation
48. In our view, |oss of confidence in such circunmstances
cannot be considered to be nmala fide. W are wunable to
conceive of any rational challenge to the bona fides of the
enpl oyer in nmaking the inpugned order in the above  back-
ground. The conpl ainant, it may be renmenbered had to dea

with Air-Hostesses in the performance of his duties and if
the appellant was not fully satisfied beyond suspicion about
his general conduct and behavi our while dealing with themit
cannot be said that |oss of confidence was not bona fide.

Once bona fide | oss of confidence in affirned the inmpugned

order nust be considered to be inmune fromchall enge. The
opi nion formed by

621

the enpl oyer about the suitability of his enployee, for  the
job assigned to himeven though erroneous, if bona fide, is
in our opinion final and not subject to review by the
i ndustrial adjudication. Such opinion may legitimtely

i nduce the enployer to termnate the enployee’ s services;
but such termnation can on no rational grounds be
consi dered to be for msconduct and must, therefore be held
to be permissible and i mune from chal |l enge.

The decision in the case of Managenent of U B. Dutt & Co.
v. Wrknen of U B. Dutt & Co.(1) relied upon by the com
plainant’s learned counsel is of no assistance to him
There one enployed by the managenent as a cross cutter in
the saw m ||l was asked to show cause why his services should
not be terminated on account of grave indiscipline and
m sconduct and he denied the all egations of fact. He was
thereafter inforned about a departnental enquiry to be held
agai nst himand was suspended pendi ng enquiry. Pur porting
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to act under r. 18 (a) of the Standing Orders, the appellant
term nat ed t he services of S without hol di ng any
departrmental enquiry. On reference of the dispute to the
I ndustrial Tribunal this action was held not to be bona fide
but a col ourabl e exercise of the power conferred under r. 13
(a) of the Standing Order and since no attenpt was made
before it to defend such action by proving the alleged
m sconduct, it passed an order for reinstatenent of S. Quite
clearly the facts there are not parallel to the facts
before us. The facts there are materially different.

We have proceeded on the assunption that the reason stated
in the further witten staterment filed w thout prejudice
pursuant to the direction of the Labour Court could be taken
into account. W, however, must not be understood to
express any opinion on its propriety either way.

In our opinion the Central CGovernnent Labour Court, Bonbay,
was, for the reasons foregoing, not right in holding that
the conplainant~ was guilty of = m sconduct and that his
services /were termnated for that reason. We, therefore
al l ow thi's appeal and setting aside the order of the Centra
CGovernment . Labour Court, Bonbay, dismiss the conplainant’s
petition under s. 33-A of the Act. In the peculiar
circunmstances of the case there would be no order as to
costs.

V.P.S. Appeal al | owed.

(1) [1962] Supp. 2 S.C.R 822.
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