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1. Thi s appeal by special |eave has been filed against the inpugned
judgrment of the Gauhati H gh Court dated 26.11.2001 in Wit Appeal No.
447 of 2001. By the aforesaid judgnment the Division Bench of the Gauhati
Hi gh Court dismissed the Wit Appeal of the appellant filed against the
j udgrment of the Learned Single Judge dated 21.8.2001.

2. Heard | earned counsel for the parties and perused the record.

3. The appel lant was in the service of the Border Roads Engi neering
Servi ce which is governed by the Border Roads Engi neering Service G oup

"A Rules, as anended. As per these rules, since the appellant was pronoted
as Executive Engi neer on 22.2.1988, he was eligible to be considered for
pronmotion to the post' of Superintending Engineer on conpletion of 5 years

on the grade of Executive Engi neer, which he conpleted on 21.2.1993.

Accordi ngly the name of the appellant was included in the list of candi dates

eligible for pronotion.

4. The Departmental Promotion Comrittee (DPC) held its mneeting on
16.12.1994. In that neeting the appellant was not held to be eligible for
promotion, but his juniors were selected and pronoted to the rank of

Superi nt endi ng Engi neer. Hence the appellant filed a Wit Petition before
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the Gauhati Hi gh Court which was dism ssed and his appeal before the
Di vi sion Bench also failed. Aggrieved, this appeal has been filed by specia

| eave before this Court.

5. The stand of the respondent was that according to para 6.3(ii) of the
gui del ines for pronotion of departnmental candi dates which was issued by

the Government of India, Mnistry of Public Gievances and Pension, vide

O fice Menorandum dat ed 10.4.1989, for pronmotion to all posts which are

in the pay scal e of Rs.3700-5000/- and above, the bench mark grade shoul d

be 'very good’ for the last five years before the D.P.C.. In other words, only
those candi dates who had " very good’ entries in their Annual Confidentia
Reports (ACRs) for the last five years woul d be considered for pronotion.
The post of Superintendi ng Engi neer carries the pay scal e of Rs.3700-

5000/ - and since the appellant did not have "very good entry but only ’'good
entry for the year 1993-94, he was not considered for pronotion to the post

of Superintendi ng Engi neer.

6. The grievance of the appel llant was that he was not comruni cated the
"good’ entry for the year 1993-94. He subnmitted that had he been

comuni cated that entry he woul d have had an opportunity of making a
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representation for upgrading that entry from’'good to 'very good', and if that
representation was all owed he woul d have al so becone eligible for
pronmoti on. Hence he submits that the rules of natural justice have been

vi ol at ed.

7. In reply, learned counsel for the respondent submtted that a ' good
entry is not an adverse entry and it is only an adverse entry which has to be
conmuni cated to an enpl oyee. Hence he submitted that there was no

illegality in not communi cating the 'good entry to the appellant.

8. Learned counsel for the respondent relied on a decision of this Court
in Vijay Kumar vs. State of Maharashtra & O's. 1988 (Supp) SCC 674
in which it was held that an un-communi cated adverse report shoul d not
formthe foundation to deny the benefits to a governnent servant when
simlar benefits are extended to his juniors. He also relied upon a decision
of this Court in State of Cujarat & Anr. vs. Suryakant. Chunilal Shah
1999 (1) SCC 529 in which it was held:
"Purpose of adverse entries is primarily 'to forewarn the
government servant to nend his ways and to inprove his
performance. That is why, it is required to conmunicate
the adverse entries so that the government servant to

whom t he adverse entry is given, nmay have either
opportunity to explain his conduct so as to show that the
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adverse entry was wholly uncalled for, or to silently
brood over the matter and on being convinced that his
previ ous conduct justified such an entry, to inprove his
per f or mance".
On the strength of the above decisions | earned counsel for the respondent
submitted that only an adverse entry needs to be comrunicated to an
enpl oyee.
9. We 'donot agree. In our opinion every entry nust be comuni cated
to the enpl oyee concerned, so-that he may have an opportunity of naking a
representation against it if he is aggrieved.
10. In the present case the bench mark (i.e. the essential requirenment) laid

down by the authorities for promotion to the post of Superintending

Engi neer was that the candidate should have 'very good’ entry for the |ast

five years. Thus in this situation-the ’'good’ entry in fact is an adverse entry
because it elimnates the candi date from bei ng consi dered for pronotion

Thus, nomenclature is not relevant, it is the effect which the entry is having

whi ch deternines whether it is an adverse entry or not. It is thus the rigours

of the entry which is inportant, not the phraseol ogy. The grant of a ‘good
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entry is of no satisfaction to the incunbent if it in fact nakes himineligible

for pronotion or has an adverse effect on his chances.

11. Hence, in our opinion, the 'good entry should have been

conmuni cated to the appellant so as to enable himto make a representation
praying that the said entry for the year 1993-94 should be upgraded from
"good’ to 'very good’ . O course, after considering such a representation it
was open to the authority concerned to reject the representati on and confirm
the 'good entry (though of course in a fair manner), but at |east an
opportunity of naking such a representation should have been given to the
appel l ant, and that woul d only have been possible had the appellant been
conmuni cated the 'good’ entry, which was not done in this case. Hence,
we are of the opinion that the non-communication of the 'good entry was
arbitrary and hence illegal, and the decisions relied upon by the |earned

counsel for the respondent are distinguishable.

12. Learned counsel for the respondent submtted that under the Ofice

Menor andum 21011/ 4/ 87 [Estt.  A'] i ssued by the M nistry of
Per sonnel / Public Gievance and Pensions dated 10/11.09.1987, ‘only an

adverse entry is to be communicated to the concerned enployee. It is well

settled that no rule or governnent instruction can violate Article 14 or any
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ot her provision of the Constitution, as the Constitution is the highest |aw of
the land. The aforesaid Ofice Menorandum if it is interpreted to nmean

that only adverse entries are to be communicated to the concerned enpl oyee
and not other entries, would in our opinion becone arbitrary and hence

illegal being violative of Article 14. Al simlar Rul es/ Gover nnent

Orders/ O fice Menoranda, in respect of all services under the State,

whet her civil, judicial, police, or other service (except the mlitary), wll
hence al so be illegal and are therefore liable to be ignored.
13. It has been held in Maneka Gandhi vs. Union of India & Anr. AR

1978 SC 597 that arbitrariness violates Article 14 of the Constitution. In
our opinion, the non-communi cation of an entry in the A CR of a public
servant is arbitrary because it deprives the concerned enpl oyee from
maki ng a representation against it and praying for its up-gradation. In our
opi nion, every entry in the Annual Confidential Report of every enpl oyee
under the State, whether he is in civil, judicial, police or other service
(except the mlitary) must be communicated to him so as to enable himto
nake a representation against it, because non-conmunication deprives the
enpl oyee of the opportunity of making a representation against it which

may affect his chances of being pronoted (or get sonme other benefits).
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Mor eover, the object of witing the confidential report and naking entries in
themis to give an opportunity to a public servant to inprove his
performance, vide State of U P. vs. Yamuna Shankar M sra 1997 (4) SCC

7. Hence such non-conmunication is, in our opinion, arbitrary and hence

violative of Article 14 of the Constitution.

14. In our opinion, every entry (and not nerely a poor or adverse entry)
relating to an enpl oyee under the State or an instrunentality of the State,
whet her in civil , judicial, police or other service (except the mlitary) nust
be comuni cated to him w thin a reasonable period, and it makes no

di fference whether thereis a bench mark or not. Even if there is no bench
mar k, non-comuni catiion of an entry nay adversely affect the enpl oyee's
chances of pronotion (or getting sone other benefit), because when
conparative nerit is being considered for pronotion (or some other benefit)

a person having a ‘good’ or ‘average’ or ‘fair’ entry certainly has |ess
chances of being selected than a person having a ‘very good or

‘outstanding’ entry.

15. In nost services there is a gradation of entries, which is usually as
fol | ows:

(i) Qut st andi ng
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(ii) Very Good

(iii) Good
(iv) Aver age
(v) Fair
(vi) Poor

A person getting any of the entries at itens (ii) to (vi) should be
conmuni cated the entry so that he has an opportunity of naking a
representation praying for its upgradation, and such a representati on nust be

decided fairly and within a reasonable period by the concerned authority.

16. If we hold that only *poor” entry is to be conmunicated, the
consequences may be that persons getting ‘fair’, ‘average’, ‘good or ‘very
good’ entries will 'not be able to represent for its upgradation, and this my

subsequent |y adversely affect their chances of pronmotion (or get sone ot her

benefit).

17. In our opinion if the Ofice Menorandum dated 10/11.09.1987, is
interpreted to nean that only adverse entries (i.e. ‘poor’ entry) need to be
conmuni cated and not ‘fair’, 'average' or 'good entries, it would becone
arbitrary (and hence illegal) since it may adversely affect the incunbent’s

chances of pronotion, or get some other benefit.
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18. For exanple, if the bench mark is that an incunbent nust have ‘very

good’ entries in the last five years, then if he has ‘very good (or even
‘outstanding’) entries for four years, a ‘good’ entry for only one year nay yet
make himineligible for promotion. This ‘good entry may be due to the

personal pique of his superior, or because the superior asked himto do

sonet hing wong which the incunbent refused, or because the incunbent

refused to do sycophancy of his superior, or because of caste or comunal

prejudice, or for sone other extraneous consideration

19. In our opinion, every entry in the AC R of a public servant mnmust be
conmuni cated to himw thin a reasonabl e period, whether it is a poor, fair
average, good or very good entry. This i's because non-comuni cati on of

such an entry nay adversely affect the enployee in two ways : (1) Had the

entry been communi cated to himhe woul d know about the assessnent of

his work and conduct by his superiors, which woul d enable himto inprove

his work in future (2) He woul d have an opportunity of making a

representation against the entry if he feels it is unjustified, and pray for its
upgr adati on. Hence non-comuni cation of an entry is arbitrary, and it has

been hel d by the Constitution Bench decision of this Court in Mineka
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Gandhi vs. Union of India (supra) that arbitrariness violates Article 14 of

the Constitution.

20. Thus it is not only when there is a bench mark but in all cases that an
entry (whether it is poor, fair, average, good or very good) nust be

conmuni cated to a public servant, otherwise there is violation of the
principle of fairness, whichis the soul of natural justice. Even an
out standi ng entry shoul d be comunicated since that woul d boost the

noral e of the enployee and nmake hi mwork harder

21. Learned counsel for the respondent has relied on the decision of this
Court in U P. Jal N/gamvs. Prabhat Chandra Jain AIR 1996 SC 1661

We have perused the said decision, which is cryptic and does not go into
details. Moreover it has not noticed the Constitution Bench decision of this
Court in Maneka Gandhi vs. Union of India (supra) which has held that

all State action nust be non-arbitrary, otherwise Article 14 of the
Constitution will be violated. I n-our opinion the decision in UP. Ja

Ni gam (supra) cannot be said to have | aid down any |l egal principle that
entries need not be comuni cated. As observed-in Bharat Petrol eum

Corporation Ltd. vs. N.R Vairamani Al R 2004 SC 4778 (vide para 9):
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"Cbservations of Courts are neither to be read as Euclid s
Theorens nor as provisions of the statute, and that too,
taken out of their context”.
22. In U P. Jal Niganis case (supra) there is only a stray observation "if
the graded entry is of going a step down, like falling from’very good to

"good’ that may not ordinarily be an adverse entry since both are a positive
gradi ng". There is no discussion about the question whether such ’'good
gradi ng can al so have serious adverse consequences as it may virtually

el i m nate the chances of pronotion of the incunbent if there is a benchmark
requiring 'very good’ entry. And even when there is no benchmark, such
downgr adi ng can have serious adverse effect on an incunbent’s chances of

pronoti on where conparative nerit of several candidates is considered

23. Learned counsel for the respondent also relied upon the decision of
this Court in Union of India & Anr. vs. 'S. K. Goel & Os. AIR 2007 SC
1199 and on the strength of the sane submitted that only an adverse entry
need be communicated to the incunbent. The aforesaid decision is a 2-
Judge Bench deci sion and hence cannot prevail over the 7-Judge
Constitution Bench decision of this Court in Maneka Gandhi vs. Union of

India (supra) in which it has been held that arbitrariness violates Article 14
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of the Constitution. Since the aforesaid decision in Union of India vs. S. K
Coel (supra) has not considered the aforesaid Constitution Bench decision

i n Maneka Gandhi’'s case (supra), it cannot be said to have laid down the
correct |law. Moreover, this decision also cannot be treated as a Euclid's
formula since there is no detailed discussion in it about the adverse
consequences of non-comuni cation of the entry, and the consequentia

deni al of making a representation against it.

24, It 'may be mentioned that conmmuni cation of entries and giving
opportunity to represent against themis particularly inmportant on higher
posts which are in a pyramdical structure where often the principle of
elimnation is followed in selection for pronotion, and even a single entry
can destroy the career of an officer which has otherw se been outstanding
throughout. This often results in grave injustice and heart-burning, and nmay
shatter the norale of nany good officers who are superseded due to this

arbitrariness, while officers of inferior nerit may be pronoted.

25. In the present case, the action of the respondents in not

conmuni cating the 'good' entry for the year 1993-94 to the appellant is in
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our opinion arbitrary and violative of natural justice, because in substance

the ‘good’ entry operates as an adverse entry (for the reason given above).

26. What is natural justice? The rules of natural justice are not codified
nor are they unvarying in all situations, rather they are flexible. They nay,
however, be summarized in one word : fairness. In other words, what they
require is fairness by theauthority concerned. O course, what is fair would

depend on the situation and the context.

27. Lord Esher MR in Voinet vs. Barrett (1885) 55 L.J. B 39, 39
observed: "Natural justice is the natural sense of what is right and

wrong. "

28. I n our opinion, our natural sense of what is right and wong tells us
that it was wong on the part of the respondent in not comunicating the
"good’ entry to the appellant since he was thereby deprived of the right to
make a representation against it, which if allowed would have entitled him
to be considered for pronotion to the post of Superintendi ng Engi neer. One
may not have the right to promotion, but one has the right to be considered
for pronotion, and this right of the appellant was violated in the present

case.
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29. A |l arge nunmber of decisions of this Court have discussed the
principles of natural justice and it is not necessary for us to go into all of

them here. However, we may consider a few

30. Thus, in A K Kraipak & Os. vs. Union of India & Os. AR 1970

SC 150, a Constitution Bench of this Court held

“The concept of natural justice has undergone a great
deal of change in recent years. In the past it was thought
that it included just two rules, nanmely (1) no one shall be
a judge in his own cause (Nenp debet csse judex propria
causa), and (2) no decision shall be given against a party
wi t hout” af f ordi ng hi m a reasonabl e hearing (audi alteram
parten). Very soon thereafter a third rule was envi saged
and that' is that quasi-judicial enquiries nust be held in
good faith, wi thout biasand not arbitrarily or
unreasonably. But in the course of years many nore
subsi diiary rul es came to be added to the rules of natura
justice".

(enphasi s suppli ed)

31. The aforesai d decision was followed by this Court in K |. Shephard

& Ors. vs. Union of India & Os. ALR 1988 SC 686 (vide paras 12-15). It

was held in this decision that even administrative acts have'to be in
accordance with natural justice if they have civil consequences. |t was al so

hel d that natural justice has various facets and acting fairly is one of them
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32. In Kumaon Mandal Vi kas NigamLtd. vs. Grja Shankar Pant

AR 2001 SC 24, this Court held (vide para 2):

The doctrine (natural justice) is nowtermed as a
synonym of fairness in the concept of justice and stands
as the nost accepted net hodol ogy of a governnenta
action".

(enphasi s suppli ed)

33. In 'the same decision it was also held follow ng the decision of
Tucker, LJ in Russell vs. Duke of Norfolk (1949) 1 All ER 109:
"The requirenent of natural justice nmust depend on the
circunst ances of the case, the nature of the enquiry, the

rul es under which the tribunal is acting, the subject-
matter that is being dealt with, and so forth".

34. In Union of India etc. vs. Tulsiram Patel etc. AIR 1985 SC 1416

16

(vide para 97) a Constitution Bench of this Court referred to with approva

the follow ng observations of Onond, L.J. in Norwest Holst Ltd. vs.

Secretary of State for Trade (1978) 1, Ch. 201 :

"The House of Lords and this court have repeatedly
enphasi zed that the ordinary principles of natural justice
nust be kept flexible and nust be adapted to the
circunstances prevailing in any particular case".

(enphasi s suppli ed)
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Thus, it is well settled that the rules of natural justice are flexible. The
guestion to be asked in every case to determ ne whether the rules of natura

justice have been violated is : have the authorities acted fairly?

35. In Swadesh Cotton MIls etc. vs. Union of India etc. AIR 1981 SC
818, this Court follow ng the decision in Mhinder Singh GII & Anr. vs.
The Chief El ection Conm ssioner & Ors. AIR 1978 SC 851 held that the

soul of therule (natural justice) is fair play in action.

36. In our opinion, fair play required that the respondent should have
conmuni cated the 'good’ entry of 1993-94 to the appellant so that he could
have an opportunity of nmaking a representation praying for upgrading the

sane so that he coul d be eligible for pronption. Non-communication of the
said entry, in our opinion, was hence unfair on the part of the respondent

and hence viol ative of natural justice.

37. Oiginally there were said to be only two principles of natural justice
(1) the rule against bias and (2) the right to be heard (audi alteram partenj.
However, subsequently, as noted in A K Kraipak’s case (supra) and K L.

Shephard’' s case (supra), sone nore rules cane to be added to the rules of
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natural justice, e.g. the requirenment to give reasons vide S.N. Mikherji vs.
Union of India AIR 1990 SC 1984. I n Maneka Gandhi vs. Union of
India (supra) (vide paragraphs 56 to 61) it was held that natural justice is

part of Article 14 of the Constitution

38. Thus natural justice has an expanding content and is not stagnant. It
is therefore open to the Court to devel op new principles of natural justice in

appropri ate cases.

39. In the present case, we are devel oping the principles of natural justice
by hol di ng that fairness and transparency in public admnistration requires
that all entries (whether poor, fair, average, good or very good) in the
Annual Confidential Report of a public servant, whether in civil, judicial
police or any other State service (except the mlitary), nust be

conmuni cated to himwi thin a reasonabl e period so that he can nake a
representation for its upgradation.” Thisin our opinion is the correct |ega
position even though there may be no Rule/G O requiring comunication

of the entry, or even if there is a Rule/G O prohibiting it, because the

principle of non-arbitrariness in State action as envisaged by Article 14 of
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the Constitution in our opinion requires such conmuni cation. Article 14

will override all rules or governnment orders.

40. We further hold that when the entry is comunicated to himthe

public servant should have a right to make a representati on against the entry
to the concerned authority, and the concerned authority nust decide the
representation in a fair manner and within a reasonabl e period. W al so

hold that the representati on nust be decided by an authority higher than the
one who gave the entry, otherwise the |likelihood is that the representation
will be summarily rejected without adequate consideration as it would be an
appeal from Caesar to Caesar. Al this would be conducive to fairness and
transparency in public administration, and would result in fairness to public
servants. The State must be a nodel enpl oyer, ‘and nust act fairly towards

its enpl oyees. Only then woul d good governance be possi bl e.

41. We, however, nmake it clear that the above directions will not apply to
mlitary officers because the position for themis different as clarified by
this Court in Union of India vs. Mjor Bahadur Singh 2006 (1) SCC 368.

But they will apply to enpl oyees of statutory authorities, public sector
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corporations and other instrunmentalities of the State (in addition to
Covernment servants).

42. In Canara Bank vs. V. K Awasthy 2005 (6) SCC 321, this Court

hel d that the concept of natural justice has undergone a great deal of change

in recent years. As observed in para 8 of the said judgment:

"Natural justice.is another nane for commpn-sense

justice. Rul es-of natural justice are not codified canons.
But they are principles ingrained into the conscience of
man. Natural justiceis the admnistration of justice in a
conmon-sense |iberal way. Justice is based substantially
on natural ideals and human val ues".

43. In para 12 of the said judgnent it was observed:

"What is neant by the term "principles of natural justice"
is not easy to determ ne. Lord Sumrer (then Hamlton,

L.J.) in' R v. Local Govt. Board (1914) 1 KB 160: 83

LJKB 86 described the phrase as sadly lacking in
precision. In General Council of Medical Education &

Regi stration of U-K v. Spackman (1943) AC 627:

(1943) 2 Al ER 337, Lord Wight observed that it was

not desirable to attenpt "to force it into any Procrustean
bed" .

44, In State of Maharashtra vs. Public Concern for Governance Trust

& Ors. 2007 (3) SCC 587, it was observed (vide para 39):

“I'n our opinion, when an authority takes a decision
whi ch may have civil consequences and affects the rights
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of a person, the principles of natural justice would at
once cone into play".

45. I n our opinion, non-comruni cati on of entries in the Annua
Confidential Report of a public servant, whether he is in civil, judicial
police or any other service (other than the mlitary), certainly has civi
consequences because it may affect his chances for pronotion or get other
benefits (as already di scussed above). Hence, such non-communi cati on

woul d be arbitrary, and as such violative of Article 14 of the Constitution

46. In view of the above, we are of the opinion that both the | earned
Singl e Judge as well as the learned Division Bench erred in |aw. Hence, we
set aside the judgnment of the Learned Single Judge as well as the inpugned

j udgrment of the | earned Division Bench

47. We are informed that the appellant has already retired from service.
However, if his representation for upgradation of the ‘good’ entry is

al l owed, he may benefit in his pension and get sone /arrears. Hence we
direct that the 'good entry of 1993-94 be conmmunicated to the appellant
forthwith and he should be permitted to make a representation agai nst the

sanme praying for its upgradation. If the upgradation is allowed, the
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appel | ant shoul d be considered forthwith for pronotion as Superintendi ng
Engi neer retrospectively and if he is pronoted he will get the benefit of
hi gher pensi on and the bal ance of arrears of pay along with 8% per annum

i nterest.

48. We, therefore, direct that the 'good entry be comunicated to the
appel lant within a period of two nonths fromthe date of receipt of the copy
of this judgnent. On bei ng comunicated, the appellant may nake the
representation, if he so chooses, against the said entry within two nonths
thereafter and the said representation will be decided within two nonths
thereafter. If his entry is upgraded the appellant shall be considered for
pronmotion retrospectively by the Departnental Pronption Commttee

(DPC) within three nmonths thereafter and if the appellant gets sel ected for

promotion retrospectively, he should be given higher pension with arrears of

pay and interest @8%per annumtill the date of paynent.
49, Wth these observations this appeal is allowed. No costs.
iH--k--Séﬁﬁj ...........................

(Markandey Katj u)

22
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