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1984 SCC' (4) 230 1984 SCALE (2)201
ACT:

Shop & Establishments Act 1960 (Kerela Act). Sec. 2(4)-
Firm of Lawyers Wether a comercial establishment.

HEADNOTE
The appell ant preferred an appeal to the Appellate
Aut hority under t he Kerel a Shops and Conmrer ci a

Establ i shnments Act, 1960 (For  short. the Act) against his
di smssal from service by respondent No. 1, a firm of
Lawyers. Respondent No. 1 raised a prelimnary objection
that the appeal was not mmintai nabl e since Respondent' No. |
firmwas not a commercial establishnent under the Act. The
Appel  ate Authority wupheld the prelimnary objection and
di smssed the appeal. Hs wit Petition and Letters Patent
Appeal in the Hgh Court against the judgnent of the
Appel l ate Authority were also dismssed. Hence this appea
by speci al | eave.

Di sm ssing the appeal
N

HELD: (1) The question whet her respondent No. |-firmis
a comercial establishnent nust naturally depend upon-the
definition of that expression and the definition of cognate
expressions which are contained in the Act. The definition
of "commercial establishnent” contained in sec.2(4) of the
Act may be sinplified by restating it in separate cl auses as
follows: (I) Conmmercial, Establishment neans five different
ki nds of establishnments; comrercial, industrial, trading,
banki ng or insurance; (2) Commercial Establishnment -neans an
establishment or adm nistrative service in which the persons
enpl oyed are mainly engaged in office work; (3) Commrercia
Establ i shment means a hotel, restaurant, boarding or eating
house, a cafe or any other refreshnent house; (4) Conmmercia
Establ i shment neans a theater or any other place of public
amusenent or entertainnent; and (5) Conmercial Establishnent
i ncl udes such other establishment as the Governnment may, by
notification in the Gazette. declare to be a conmercia
establishnent for the purposes of the Act. Comrercia
Est abl i shment does not include a factory to which any of the
provisions of the Factories Act, 1948 apply Section 2(8)
defines 'establishment’ to nean a shop or a commercia
establishment. The definition of shop contained in sec.
2(15) shows that in order that an establishment can be
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regarded as a shop it is necessary that some trade or
busi ness must be carried on there or some service must be
rendered to ’'custonmers’. The expression 'shop al so includes
of fi ces, warehouses. store roonms or godowns which are used
in connection wth the trade or business. [30H, 603H, 605A,
Dg.
602

(2) A lawer’'s office or the office of a firm of
| awyers cannot obviously fall wunder clauses (3) and (4) of
section 2(4). Nor has the CGovernnent issued any notification
as contenplated by section 2(4). The question thus narrows
itself into whether a |lawer’s office falls under either of
the first two clauses. Since by the definition contained in
the first cl ause of section 2(4), a ' comrerci a
est abl i shnent nmeans an establishment, a place of work cannot
be regarded as a comercial establishnent wunless the
activity is conducted in a ’‘shop” or in a comrercia
establishment, which i's really tautol ogical. Watever may be
the popul ar conception regarding the role of today’'s | awers
and the alleged narrowi ng of the gap between a profession on
one hand -and a trade or business on the other, it is trite
that, traditionally, |awers-do not carry on a trade or
busi ness nor do they  render services to customers’ . The
context as well as the phraseology of the definition in
section 2(15) is inapposite in the case of .a lawer’s office
or the office of a firmof |lawers. Therefore, the office of
a lawer or of afirm of lawers is not a shop within the
nmeani ng of sec. 2(15) of the Act. [605C F-Q

(3) The argunent, that a lawer’s 'office is a
comer ci al establishment because, persons who are enpl oyed
inthat office are mainly engaged in office work, cannot be
sustai ned. This argunment overl ooks that (i) under the second
cl ause of the definition in section 2(4), comercia
establishment’ neans "an establishment or administrative
service in which the persons enployed are mainly engaged in
office work" and thus the sane question arises again as to
whether a lawer’'s office is an " establishnment’ wi'thin the
neaning of the Act; and (ii) that a lawer’s office is not

an admnistrative service’ and it will be doingviolence to
the | anguage of the second clause of sec. 2(4) to hold that
a lawer’s office is an ’'admnistrative service . The

proposition is well established that words —which occur in
the same context must take their colour fromeach other. |t
is unrealistic to dissect the definition clause in section
2(4) and to catch a word here or there inorder to bring a
lawer’'s office within the four corners of the definition of
commercial establishment’. The various clauses of that
definition would show that establishnents, far| apart from
professional offices were within the contenplation of the
| egi sl ature. [ 606Bt oD]

(4) Chapters 21-A II. IIl, IV, V and VI<.as also
sections 6,8, 10 and other cognate provisions of the Act
al so strengthen the conclusion that a | awer’s of fice cannot
possi bly be conprehended within the neaning of ~the
expression 'Comercial establishnent’ as defined in section
2(4) of the Act. [607A- B]

Bangal ore Water Supply and Sewage Board v. A
Raj appa. [1978] 3 SCR 297 and I ndi an Chanbers of Comrerce and
I ndustry [1974] 2 LLJ. 271. distinguished.

JUDGVENT:
Cl VI L APPELLATE JURI SDI CTI ON: CI VI L APPEAL
No. 2029 of 1980
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Appeal by Special leave fromthe judgnent and Order
dat ed
603
the 26th July, 1970 of the Kerala H gh Court in WA. No. 11
of 1978.

KRR Pillai for the Appellant.

P. Govindan MNair EMS. Anm MK Dua and M ss Baby
Kri shnan for Respondents No. 1, 3 & 4.

For Applicant/Interveners:

K.M K Nair for Bar Council, Kerala.

RC Msra & Vimal Dave for Supreme Court Bar Clerk’s
Associ ati on.

The Judgrment of the Court was delivered by

CHANDRACHUD, C.J. The question which arises for
consideration in this appeal is whether a firmof |lawers is
a 'commercial establishment™  within the meaning of the
Keral a Shops and Commrerci al Establi shments Act, 1960
(referred to herein as 'the Act’).

The appellant, V. Sasidharan, was working as a clerk in
a firm of l'awers which is respondent 1 to this appeal
Respondents 2, 3 and 4 are partners of the firm The
services of the appellant were terminated by the firmon
February 3, 1977, whereupon he preferred an appeal to the
Appel l ate Authority  under the Act. A prelimnary objection
was raised in that appeal by the firmon the ground that it
was not a commercial’ establishnent. By a  judgnment dated
August 11, 1977, the Appel |l ate ~Authority wupheld the
prelimnary objectioon and di snm ssed the appeal

Bei ng aggrieved by that judgnent, the appellant filed a
wit petition (O P.No. 3380 of 1977-B) in the H gh Court of
Kerala. A |earned single Judge of the H-gh Court dism ssed
that wit petition, against which the appellant filed
Letters Patent appeal (WA. No. 11 of 1978). That appeal was
di smissed on July 26, 1978. This appeal by special |eave is
filed against the judgment of the Division Bench of the
Keral a Hi gh Court.

The decision of the question whether respondent 1 firm
is a commercial establishnent, 'nmust naturally depend upon
the definition of that expression and the definitions of
cognat e expressions

604
whi ch are contained in the Act.
Section 2 (4) of the Act defi nes "commercia
establ i shment" as foll ows:
"Comrerci al establishment’, nmeans a commercial or
i ndustrial or trading or banki ng or i'nsurance

establishnent, an establishnent or admnistrative
service in which the persons enployed are nmainly
engaged in office work, hotel, restaurant, or boarding
or eating house, cafe or any other refreshnment house, a
theatre or any other place of public amusenent or
entertai nnent and includes such other establishnment as
the CGCovernment may, by notification in the GCazette
declare to be a comercial establishnment for the
purposes of this Act, but does not include a factory to
which all or any of the provisions of the Factories
Act, 1948 (Central Act 63 of 1948) apply."
Section 2(8) defines "establishment" to nean a shop or
a conmmerci al establishnment. Section 2 (15) defines "shop" as
fol | ows:

"Shop" neans any premses where any trade or
business is carried on or where services are rendered
to custoners, and includes offices, store roons,
godowns or warehouses, whether in the sane prenises or
otherwise, wused in connection wth such trade or
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busi ness but does not i ncl ude a commercia

establ i shnent or a shop attached to a factory where the

persons enployed in the shop are allowed the benefits

provided for workers under the Factories Act, 1948

(Central Act 63 of 1948)"

It is on the basis of these definitions that we shal
have to decide whether the office of a lawer or of a firm
of lawers 1is a comercial establishment within the neaning
of the Act.

The definition contained in section 2 (4) nmy be
simplified by restating it in separate clauses as foll ows:
(1) Comercial Establishnent neans five different kinds of
establ i shnents: comrercial, industrial, trading, banking or
i nsur ance; (2) Conmrer ci al Est abl i shrent neans an
establishment or adm nistrative service in which the persons
enpl oyed are mainly engaged in office work; (3) Commrercia
Establ i shment means a hotel, restaurant, boarding or eating
house, a cafe or any other refreshment house;

605

(4) Commercial Establishnent neans  a theatre or any other
pl ace of public anusenent or entertainnment; and (5)
Commer ci al Establishment” includes such other establishment
as the Governnment may, by notification in the Gazette,
declare to be a comrerci al establishment for the purposes of
the Act. Conmercial Establishnent does not include a factory
to which any of the provisions of the Factories Act, 1948
apply.

A lawer’'s office or the office of a firmof |awers
cannot obviously fall under clauses (3) and (4) above. Nor
has the CGovernnent issued any notification as contenpl ated
by section 2 (4). The question thus narrows itself into
whether a lawyer’'s office falls under  either of the first
two cl auses.

The expression ’'establishnent” is ~defined by @ section
2(8) mean a shop or a comercial establishment. Since by the
definition contained in the first clause of Section 2(4). a
conmer ci al establishnent neans an establishnment, a place of
wor k cannot be regarded as a comercial establishnment unless
the activity 1is conducted in a ’'shop’ or in a comercia
establishment, which is really tautological. The definition
of "shop’ which is contained in section 2(15) shows that in
order that an establishnment can be regarded as a shop, it is
necessary that some 'trade’ or 'business’ nust be carried on
there or sone service nust be rendered to 'customers. The
expression 'shop’ also includes offices, warehouses store
roons or godowns which are used in connection with the trade
or business. It does not require any strong argunent to
justify the conclusion that the office of a llawer or of a
firmof Ilawers is not a ’'shop’” wthin the meaning of
section 2(15). Watever nay the popular conception or
nm sconception regarding the role of to-day's |awers and the
al l eged narrowing of the gap between a profession' on one
hand and a trade or business on the other, it is trite that,
traditionally, lawers do not <carry on a trade or business
nor do they render services to 'custoners’. The context as
wel |l the phraseology of the definition in section 2(15) is
i napposite in the case of lawer’s office or the office of a
firmof |awers.

Learned counsel for the appellant argues that a
lawer’'s office is a comercial establishnment because,
persons who are enployed in that office are mainly engaged
in office work. This
606
argunent overl ooks that. under the second clause of the
definition in section 2(4), 'comrercial establishnment’ means
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"an establishment or admnistrative service in which the
persons enpl oyed are nmainly engaged in office work". Partly,
we go back to the same question as to whether a | awer’s
office is an 'establishment’ within the neaning of the Act.
The other aspect which this argunment fails to take note of
is that a lawer’s office is not an ’'admnistrative
service'. It seens to us doing violence to the |anguage of
the second clause of section 2(4) to hold that a |l awer’s
office is an 'admnistrative service' . This argunent has
therefore to be rejected.

The proposition is well-established that words which
occur in the same context nust take their colour from each
other. It is unrealistic to dissect the definition clause in
section 2(4) and to catch a word here or there in order to
bring a lawer’s office wthin the four corners of the
definition of "commer cial establishnment’. The various
cl auses of that definition would show that establishment,
far apart from professional offices, were wthin the
contenpl ati on-of the |egislature.

For these reasons, we are of the opinion that the
office of —a lawer or of a firm of lawer is not a
"commercial establishment’ within the neaning of the Act.
This conclusion is strengthened by the other provisions of
the Act. Chapter 1-A of the Act provides for registration of
establ i shnents, Chapter |11 for hours of work, Chapter 111
for holidays and |eave, Chapter |V for wages, Chapter V for
enpl oyment of children and wonmen and Chapter VI for health
and safety measures. Section 6 of the Act provides that no
enpl oyee in any establishnment shall be required or allowed
to work for nore than eight ~hours on any day or for nore
than 48 hours in any week Section 8 requires that, the
period or work of an enployee in an establishnent for each
day shall be so fixed that no period shall exceed four hours
and that no such person shall work for more than four hours
bef ore he has had an interval for rest of at |east one hour
Under section 10, no establishment shall, on any  day, be
opened earlier than and closed |ater than such hours as may
be fixed by the Governnment, provided that any custoner who
is being served or is waiting to be served in any
establishnment at the hour fixed for its closing may be
served during a quarter of an hour
607
i medi ately following such hour. These and other cognate
provisions of the Act showthat a |lawer’s office cannot
possi bly be conprehended within the neaning of the
expression 'comercial establishnent’ as defined in section
2(4) of the Act. W are quite solicitous about the welfare
of those who work in the |awers offices. But, there are
many other ways in which their welfare can be ensured. If
the current trends are any indication and if old nmenories
fail not, the earnings of Ilawers clerks cannot, in
reality, bear reasonable conparison wth the earnings of
enpl oyees of comercial establishments, properly so call ed.
They, undoubtedly, work hard but they do not go wthout
their reward. They conme early in the norning and go | ate at
night, but that is inplicit in the very nature of the duties
which they are required to performand the tine they spend
is not a profitless pastine.

An argument was strongly pressed upon us on the basis
of the decision of this Court in Bangal ore Water supply and
Sewage Board v. A Rajappa.(1l) The Hi gh Court has rightly
observed that the question which arose in that case was
entirely different, nanely, the sweep of the neaning of the
word 'industry’. The ratio of that decisionis that term
"industry’ covers any activity which is systematically or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 6

habi tual Iy undertaken for the production or distribution of
goods or for rendering material services to the comunity at
large with the help of enployees. The question which arises
in this appeal is basically different, nanely, whether a
|awer’s office or the office of a firm of l|awers is
conmer ci al establishnent. Considerations which were germane
to the determnation of the question in the Bangal ore Water
Supply case are foreign to the decision of the question
bef ore us.

In Indian Chanbers of Comerce and |ndustry(2) case,
the question was whether the Federation of Indian Chanbers
of Commrerce and Industry is a comercial establishnent
within the neaning of the Delhi shops and Comercia
Establ i shment Act, 1954. This Court pointed out that the
definition of ’'commercial establishment’ in that Act is so
wi de that the activities of —a registered society or a
charitable trust would also fall within the purview of that
defi ni tion.

608

The | earned  singl e Judge and the Division Bench of the
Kerala High Court have dealt with the questions arising in
this appeal with care. ~W agree wth their reasoning and
hold that the office of a lawer or of a firmof |awers is
not a ’'commercial -establishment’ within the nmeaning of
section 2(4) of the Act.

The Bar Council /of Kerala and C erks Association of the
Supreme Court Bar had intervened in~ this matter. W nust
express our thankfulness to themfor the assistance rendered
by them

In the result, the appeal is dism ssed but there wll
be no order as to costs.

M L. A Appeal dism ssed.
609




