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ACT:

Constitution of India-Art. 286(2)-Central Provinces and
Berar Sales Tax Act, 1947 (X of 1947), ~s.4(6)-Petitioners-
Bi di nerchants of Madhya Pradesh-I|nporting tobacco from the
State of Bonbay-Wether such transactions of sales of goods-
Affected by the ban under Art: 286(2) of the Constitution-
Petitioners registered as "deal ers" under Central  Provinces
and Berar Sal es Tax Act, 1947 and deal ers in Bonbay " selling
or supplying tobacco to the petitioners also registered as
"deal ers” under Central Provinces and Berar Sales Tax Act,
1947-\Whet her rmakes the transactions as intrastate trans-
actions between two registered dealers in the State of
Madhya Pradesh.

HEADNOTE

The petitioners are carrying on business on a very large
scale of nmaking and selling bidis having their head office
in Jabalpur in the State of Mdhya Pradesh -and are
registered as "dealer" for the purposes ~of the Centra
Provinces and Berar Sales Tax Act, 1947. |In the course of
their said business, the petitioners inmport tobacco fromthe
State of Bonmbay in very large quantities after it is bl ended
in that State by the vendors with various other types of
i ndi genous tobacco by an el aborate process.

This finished tobacco, after its inmport within the State of
Madhya Pradesh is rolled into bidis which are exported to
various other States, largely to the State of Uttar Pradesh.
The dealers in the State of Utar Pradesh and such other
States who buy bidis fromthe petitioners sell the sane to
various other dealers and consunmers in those States.

The Sales Tax authorities in the State of Madhya Pradesh
required the petitioners under t hr eat of crimna
prosecution to file a statement of return of +the tota
purchases of tobacco made by them out of Madhya Pradesh and
delivered to themin Madhya Pradesh with a view to assess
and | evy purchase tax on the transacti ons of purchases nmade
by the petitioners as stated above. Held, that the State of
Madhya Pradesh had no authority to inmpose or to authorise
the inposition of such a tax and that the action of the
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State authorities contravened the provisions of Art. 286(2)
of the Constitution inasmuch as the transactions in question
were in the course of inter-State trade or commerce as the
fini shed tobacco which was supplied to the petitioners noved
fromthe State of Bonbay to the State of Madhya Pradesh.

510

The contention that not only the petitioners were the
regi stered deal ers under Rule 8 of the Central Provinces and
Berar-Sales Tax Rules, 1947 but the dealers in Bonbay who
sell or supply tobacco to themwere registered as "deal ers”
for the purpose of the Central Provinces and Berar Sal es Tax
Act, 1947 and therefore the transactions were between two
registered dealers in the State of Madhya Pradesh and thus
constituted purely internal sales of the goods was without
force because what one has to look at is the real nature of
the transactions and not the outside formand as the trans-
actions in disputeinvolved novenent of the goods across the
border ~they were clearly transactions of sales of goods in
the course of interState trade or commerce and were hit by
the ban under Art. 286(2) of the Constitution.

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 67 of 1955.

Under Article 32 of the Constitution  of ~India for the
enf orcenent of Fundanental Rights.

M C. Setalvad, Attorney-Ceneral of 1ndia, C. K Daphtary,
Sol i ci t or- Gener al of India, G~ S. Pathak, (J. B.
Dadachanji, A P. Sen, Rameshwar Nath and Rajinder Narain

with then), for the petitioners.

T. L. Shevde, Advocate-Ceneral of Madhya Pradesh

(M Adhikari and 1, N. Shroff, with ' him for the State of
Madhya Pradesh.

1955. Sept enmber,  20. The  Judgnent of the Court was
del i vered by

BHAGWMATI J.-The petitioners are afirmcarrying on /business
on a very large scale of making and selling bidi's having
their head office in Jabalpur in_ the State  of Midhya
Pradesh. They are registered as "dealer" for the purpose of
the Central Provinces and Berar Sal es Tax Act, 1947.

In the course of their said business, the petitioners
import tobacco from the State of Bonbay in very  large
quantities after it is blended in that State by the vendors
with various other types of indigenous tobacco by an
el aborate process. This finished tobacco, after its inport
within the State of Madhya Pradesh is rolled into bidis
which are exported to various other States, largely to the
State of Utar Pradesh. The dealers in the State of = Uttar

Pr adesh
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and such other States who buy bidis from the petitioners
sell the same to various other dealers and consumers in

those St ates.

The Sales Tax authorities in the State of Madhya Pradesh
required t he petitioners under t hr eat of crimna
prosecution to file a statement of return of the tota
purchases of tobacco nade by them out of Madhya Pradesh and
delivered to themin Madhya Pradesh with a vie* to assess
and | evy purchase tax on the transactions of purchases made
by the petitioners as above. The petitioners filed under
protest two returns dated the 11th Septenber 1954 and 3rd
Decenmber 1954 for the periods 3rd May 1954 to 29th July 1954
and 30th July 1954 to 26th COctober 1954 respectively but
without prejudice to their right to challenge the wvalidity
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of the assessnent and |levy of the said tax on the aforesaid
transactions. The Sales Tax authorities further called upon
the petitioners to deposit the alleged purchase tax which
amounts to thousands of rupees in every quarter of the year

The petitioners thereupon filed this petition under
article 32 of the Constitution for a wit of mandanmus or any
appropriate direction or order seeking to restrain the State
of Madhya Pradesh and the Conmi ssioner of Sales Tax, Madhya
Pradesh, from enforcing the said Act and its provisions
agai nst the petitioners and for consequential reliefs.

The petitioners averred that the inmposition of tax on sale
or purchase of tobacco rolled into bidis exported out of
Madhya Pradesh in the manner described was in contravention
of article 286 (1) (a) of the Constitution, that the tobacco
purchased by them for the purpose of making bidis exported
out side Mdhya Pradesh was never intended for use as raw
material for the making of bidis for the purpose of consunp-
tion in Madhya Pradesh and section 4, sub-section (6) of the
Act had no application to the tobacco so used and there was
no liability to pay the alleged tax and that to the best of
the petitioners’ information tobacco bad not been notified
by the State Governnent in the Gazette for the purpose of
section 12(A) of the Act
65
512
and that the Sales Tax authorities, under the Act, were,
Otherefore, not entitled to | evy any tax on the petitioners.
The petitioners also subnmitted that the transactions in
guestion had taken place in the course of inter-State
comerce, that the State of Madhya Pradesh had no  authority
to inpose or to authorise -the inposition of such a tax and
that the action of the State authorities contravened the
provisions of article 286(2) of the Constitution-.

The Respondents filed a return denying the contentions of
the petitioners and submtted that the petitioners by
pur chasi ng tobacco which was entered in their registration
certificate as raw material for the manufacture of bidis for
sal e by actual delivery in Madhya Pradesh for consunption in

that State nmade thenselves liable to pay the tax by
exporting bidis to other States and thus utilising it for a
di fferent purpose under section 4(6) of the Act. They

admtted that the petitioners inported tobacco from the
State of Bonbay in large quantities but stated that the
tobacco, after its arrival in the petitioners’ bidi fac-
tories, was cleaned, sieved and bl ended.

A few nore facts relevant for the decision of this
petition may be stated in this context. Not ~ only the
petitioners but also the dealers in Bonbay who sell or
suppl y tobacco to the petitioners are registered as
"dealers" for the -purpose of the Central Provinces and
Berar Sal es Tax Act, 1947. The petitioners are the  hol ders
of a certificate of registration, No. LDG 53 obtained by
them under Rule 8 of the Central Provinces and Berar Sales
Tax Rules, 1947. \Wen maki ng purchases of the tobacco in
guestion they also made declarations in the formrequired by
Rule 26(11) declaring that they had purchased the said goods
from Shri Shah Chhaganl al Ugarchand Ni pani, a deal er hol ding
registration certificate No. BWMY/93/ M and from Shr
Mani kl al  Chunanl al Baroda, a dealer holding registration
certificate No. BMy/341MP on different dates therein
mentioned for wuse as raw material in the manufacture of
goods for sale by actual delivery in Madhya Pradesh for the
purpose of consunption in that State. in the return which
513
was filed by the petitioners for the quarter beginning from
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3rd May 1954 and ending with 29th July 1954, the petitioners
nentioned Rs. 16,47,567-3-3 as the purchase price of goods
purchased on declaration as being goods specified in the
registration certificate as intended for use as raw nateri al
in the manufacture of goods for sale by actual delivery in
Madhya Pradesh for the purpose of consunption in that State

but utilised for any other purpose. 1In the return which was
filed by themfor the quarter beginning from27th July 1954
and ending with 26th COctober 1954, they did not fill in any

figure but showed the above itemas blank contending that
the Sales Tax authorities were not entitled to levy any
purchase tax against themin respect of the sane.

The | earned Attorney-CGeneral appearing for the petitioners
before wus contended (1) that the transactions in question
were in the course of inter-State comerce and were,
therefore, within the ban of article 286(2) and the State of
Madhya Pradesh had no authority to inpose or to authorise
i mposition of . tax on these transactions, (2) that in any
event the goods were delivered for consunption in the State
of Uttar Pradesh and were not liable to a levy of tax at the
i nstance of the State of Madhya Pradesh, (3) that section
4(6) of the Act was invalid inasnuch as it offended against
the provisions of article 286(1) (a), and lastly (4) that
even if the above contentions were negatived, section 4(6)
of the Act had, on/its true construction, no application to
the facts of the present case. He, however, urged that if
the Court was with himon his first contention, viz... that
the transactions 'in question took place in the course of
interState commerce it was not necessary to go into the
ot her contenti ons.

We are of the opinion that this contention of the |earned

Attorney-General is sound. It was in fact adnmitted by the
Respondents in their return that the petitioners inported
tobacco fromthe State of Bonbay in l[arge quantities. The

Bonbay suppliers processed tobacco in their godowns situated
within the State of Bonmbay and supplied the finished tobacco
514

to the petitioners in Madhya Pradesh. The petitioners
inmported this finished tobacco into Madhya Pradesh from
these suppliers who were carrying on business in the State
of Bonbay and there was of necessity, as a result of these
transactions, the novenent of the goods across the border
As a result of the transactions entered into by the
petitioners with these suppliers the finished tobacco -which
was supplied to the petitioners noved fromthe State of Bom
bay to the State of Madhya Pradesh and these transactions
were, therefore, in the course of inter-State

trade or conmerce.

The only answer which was nade by the |earned Advocate-
CGeneral of Madhya Pradesh was that Shri Shah Chhagani a
Ugarchand N pani and Shri Mani kl al Chunanl al Baroda were
thensel ves dealers holding registration certificates Nos.
BMY/ 93/ MP and BMY/ 341- VP being registered as such under the
provi sions of the Central Provinces and Berar Sales Tax Act,
1947, and that, therefore. the transactions were between two
registered dealers in the State of Mdhya Pradesh and
therefore constituted purely internal sales of the goods.
If they were thus internal sales there was no question of
their being transactions in the course of inter-State trade
or comerce and therefore they were not subject to the ban
i nposed under article 286(2).

This answer suffers fromover-sinplification. No doubt,
the dealers who supplied the finished tobacco to the
petitioners were registered dealers wunder the Centra
Provinces and Berar Sales Tax Act, 1947, but that fact by
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itself would not be sufficient to invest the transactions
which otherwise were in the course of inter-State trade or
comerce with the character of intra-state transactions or
i nternal sales or purchases. What one has got to look at is
the real nature of the transactions and not the outside
form A person who carries on business of selling or
supplying goods in Madhya Pradesh and who cones within the
definition of "dealer" given in section 2(c) of the Act has,

under pain of penalty visited upon himunder section 24 of
the Act, to register hinmself as a dealer

515

and possess a registration certificate under section 8 (1)
of the Act. Merely because he got hinself registered as
such to avoid the penalty which would otherwi se be visited
upon him by the State it cannot be stated that ' Watever
transactions he entered into with other dealers in the State
of Madhya Pradesh were all ~intraState transactions or
internal sales or purchases irrespective of the fact that
the transactions involved novenent of the goods across the
border and were clearly transacti ons of sale of goods in the
course of inter-State trade or commerce. W were taken by
the | earned Attorney-Ceneral through the several provisions
of the Act and we are confirmed in our opinion that these
transacti ons sought 'to be taxed by the Sales Tax authorities
of the State of Madhya Pradesh were transactions in the
course of inter-State trade or commerce. The activities of
selling or ’supplying goods in Madhya Pradesh if carried on
habi tual Iy woul d anpbunt to a carrying on of the business of
selling or supplying goods in the State of WMadhya Pradesh
and even an outside merchant who-indul ged in‘such activities
may in such event be said to be carrying on -business in
Madhya Pradesh and would conme within the ~definition of
"dealer" given in section 2(c) of the Act.. Wen we coneg,
however, to section 8 which deals with the registration of
dealers, that section requires that a dealer while being
liable to pay tax under the Act shall not carry on business
as a deal er unless he has been registered as such and pos-
sesses a registration certificate.  The liability to pay tax
under the Act is thus postulated and unless and until a
person is liability to pay such tax he need not get -~ hinself
registered as a dealer. Al the transactions entered into
by a registered deal er, however, do not necessarily inmport a
liability to pay tax under the Act because, whenever the
guestion arises in regard to his liability to pay any tax
under the Act, such liability would have to be deternined in
spite of his being a registered dealer with reference, inter
alia, to the provisions of section 27-A of the Act which in-
corporates within its ternms the bans which have been inposed
on the powers of the State Legislatures to

516

tax under article 286 (1)(a) and (2) of the Constitution

If, therefore, a dealer who has got himself registered as
deal er under the provisions of section 8(1) of the Act is
sought to be nmade liable in respect of transactions of = sale
effected, by him he could claim exenption from such
liability if the transactions of sale or purchase took place
in the course of inter-State trade or commerce after the
31st March, 1951, except in so far as Parliament may by |aw
ot herwi se provide. 1In the case before us there was no such
provision made by Parliament and the transactions in
gquestion were all after the 31st March, 1951, with the
result that the ban inposed by article 286(2) was in opera-
tion and if the transactions took place in the course of
inter-State trade or comrerce not only were Shri Chhaganl a

Ugarchand N pani and Shri Mani kl al Chunanl al Baroda exenpt
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fromthe liability to pay the tax on these transactions but
the petitioners also were simlarly exenpt. No liability,

therefore, could be inposed either for Sales Tax or for
Pur chase Tax within the terms of the Act on t hese
transacti ons which as above stated took place in the course
of interState trade or conmerce

It was, however, wurged that the petitioners had nmade
declarations at the tinme of naking the purchases of this
finished tobacco that they had purchased the said goods for
use as raw materials in the manufacture of goods for sale
for actual delivery in Madhya Pradesh for the purpose of
consunption in that State and that by virtue of the
provisions of section 4(6) of the Act they were liable to
pay the purchase tax on the purchase price of goods which
had been utilised for any other purpose. Watever steps the
State of Madhya Pradesh may be able to take in regard to
non-conpliance wth the ternms of the declarations by the
petitioners, we are clearly of opinion that the State -of
Madhya' Pradesh is restrained frominposing any tax on the
transacti'ons of purchase or sale which take place in the
course of inter-State trade or commerce and no question of
liability of the petitioners by virtue of such declarations
survives because even-initially Shri Shah Chhaganl al Ugar -
517
chand Nipani and/Shri® Mani kl al Chunanl al Baroda were not
liable to pay any tax on these transactions nor could any
such liability for tax be transferred to the petitioners by
virtue of such declarations. |If, therefore, there was no
basis for any such liability, the declarations by themnsel ves
cannot create any’ new liability and the petitioners cannot
be held Iiable to tax even by the operati on of section 4(6)
of the Act, the very basis of the liability sought to be im
posed therein having di sappear ed.
The result, therefore, is that the Respondents wll be
restrained fromenforcing the Central Provinces and Berar
Sales Tax Act, 1947, and its provisions against the
petitioners and from inposing a tax in respect of the
transactions in question and in particular frominposing a
tax on the purchase price of goods purchased on the
declarations under Rule 26 being goods specified in the
registration certificate as intended for use as raw nateria
in the manufacture of goods for sale by actual delivery in
Madhya Pradesh for the purpose of consunption in that  State
but utilised for any other purpose tinder the provisions  of
section 4(6) of the Act. The Respondents will pay the peti-
tioners’ costs of this petition




