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BENCH:
N. Sant osh Hegde & Bi sheshwar Prasad Si ngh.

JUDGVENT:

SANTOSH HEGDE, J.

The appel | ant “herein, who was a Sub-Inspector of Police,
Speci al Branch, Sikkim Police, along with one Rolland
Chri st opher Chhetri (A-1) who was then a Sub-Divisiona
Police Oficer in the SikkimPolice, was charged for an of fence
under Sections 364, 302, 201 read with Section 34 |PC for
comm tting the abduction and nurder of one Dharma Dutt
Sharma, and causi ng di sappearance of evidence. A-1 died
during the trial of the case, hence, the proceedi ngs agai nst him
abated. The appellant on being found guilty by the Specia
Judge, Hunman Rights, South & West Districts, Sikkim was
convi cted and sentenced to undergo inprisonnent for |ife and
to pay a fine of Rs.10,000/-; in default to undergo further Rl for
a period of one year. For the offence under Section 364 |IPC, the
appel | ant was sentenced to undergo RI for 6 nmonths and for the
of fence under Section 201 he was further sentenced to undergo
Rl for 3 years and to pay a fine of Rs.5,000/- in default to
undergo RI for 6 nmonths. The | earned Speci al Judge held that
all the substantive sentences of inprisonnent should run
concurrently. He also directed that if the fine is realised the
same be paid to the children, if any, of the deceased. An appea
agai nst the said conviction and sentence to the Hi gh Court of
Si kki m having failed, the appellant has preferred this appeal

Briefly stated, the prosecution case is that on 12.2.1988
A-1 and A-2 cane in search of the deceased and subsequently
with the help of PW5, they were able to contact the deceased
near the house of the deceased and took himaway in a jeep
along with PW5. It is stated that while going away with the
accused persons and PW5, the deceased possibly after
apprehendi ng sone harmto hinself, informed PW3 to tell his
wi fe that he was being taken by A-1 in his jeep. It is the further
case of the prosecution that on the way PW5 got down from
the jeep and the jeep proceeded towards Chakung. The
prosecution alleges that on the way the accused committed the
nmurder of the deceased, took his body across the check- post
towards Singla within the territory of State of West Bengal and
dropped the body bel ow the road near the forest quarters at
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Kerabari, and returned back to Naya Bazar. The above i nci dent

of the accused persons crossing the check-post was w tnessed
by PW 15, the Havildar in-charge of the check-post and their
return to Naya Bazar was noticed by PW.-15 and 22 latter of
whom by that time had cone to the check-post. It is the further
case of the prosecution that on the very sane ni ght of
12.2.1988, A-1 with his famly visited the check-post at around
9.45 p.m without there being any official reason for the sane.
The prosecution then alleges that on 13.2.1988 the appel |l ant
and A-1 visited the check-post in the norning at about 10 a.m
ostensi bly on the ground that they wanted to give two torch-
lights to the constabl es manning the check-post. It is further
stated that on 13.2.1988 a group of about 20-25 people cane to
the check-post from Kerabari-Singla side out of which about 7-
8 persons approached the check-post and asked PW15 as to

whose jeep it was which came to Kerabari side on 12.2.1988
evening and after being told that it was the jeep of A-1, one of
t he persons named Danber Singh Subba, a CPM | eader of that

area, told PW15 to get A-1 to the check-post. Under the said
instructions of D'S. Subba, PW15 asked PW22 also a

Havi | dar at the check-post-to bring A-1 which he did and on A-
1 coming to the check-post, it is stated that he went along with
D.S. Subba towards the forest headquarters along with PW22
where it is stated that the people who had gathered, tried to
gherao them On seeing the sane, said Subba pacified the

crowmd and took A-1 to the house of one Kazi Lohagan where

the prosecution alleges that A-1 adnitted havi ng brought the
dead body from Naya Bazar side to Singla side and having
dropped the same there. He allegedly assured the said Subba

and others present that he would take care of the situation and
he al so allegedly gave a witten statement to said Subba giving
his version as to the existence of the dead body at that place. In
the neantinme on 12.2.1988 itself, PW5 having suspected the
intention of A-1 in taking the deceased in the jeep, sent a note
to his superior intimating this fact vide his note Ex. P-2. The
further case of the prosecution is that on 13.2.1988 at about
5.30 p.m, the appellant canme to the office of PW5 and on
bei ng i nquired by PW5 about the whereabouts of the deceased,
the appellant allegedly told himthat when the deceased was
bei ng taken away in the jeep at a place called Zoom A1 got
down fromthe jeep to ease hinself. At that time, the appell ant
al l owed the deceased to flee. It is the further case of the
prosecution that again on 16.2.1988 the appellant net PW5

and told himthat as a matter of fact when deceased was running
away, he fell down and injured hinself and when they were
bringing the injured person in the jeep for treatnent at

Joret hang, he died on the way, therefore, they took his body to
Singla and dropped it there and later on 13.2.1988 they went
back to Singla and di sposed of the body with the help of O C

Bi janbari (in West Bengal) and sone other CPM workers for

whi ch he and A-1 paid noney. The prosecution also all eges that
on 14.2.1988 the appellant told PW36 that when they were
bringing a smuggler in the jeep fromDarjeeling side to Sikkim
side, the said person tried to escape fromthe jeep and in the
process, fell down and died. It is the further case of the
prosecution that until 20.2.1988 there was no officia

i nformati on about the incident of 12.2.1988 involving the
deceased but on 20.2.1988 PW47 who was the in-charge of the
Police Station at Naya Bazar had reliable information as to the
death of Dharma Dutt Sharma and the conplicity of appellant

and A-1. Consequently, he suo notu registered an FIR

i nvol ving the appellant and A-1. The prosecution also relies on
the evidence of PW1, the wife of the deceased, who stated that
a letter and other material objects |ike tobacco container, 1D
card, chappal recovered fromthe place where the dead body
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was thrown as that belonging to the deceased D.D. Sharnma and

al so the fact of she having been told by the nmessenger who got
the nmessage from PW 3 that the deceased was taken away by

A-1 in the Police jeep. It is based on this allegation that the
appel l ant was tried by the | earned Sessions Judge who in the
absence of any eye-witnesses to the actual nurder of the
deceased, relying on a chain of circunstantial evidence, cane
to the conclusion that the prosecution has established the charge
that was | evelled against the accused and convicted the
appel l ant. The circunstances relied on by the | earned Sessions
Judge are as follows :

"1. There was panchayat election going at the material tinme and
that 12th February 1988 was fixed as |ast date for filing of
nom nati on papers.

2. Dharnma Dutt Sharnma had gone to Soreng to subnmit his
nom nati on paper as a candi date.

3. Dharna Dutt Sharma obtai ned nom nati on paper
4. Dharma Dutt Sharnma returned back to Tinberbong on 12th
February, 1988.

5. On 12th February, 1988 the accused Roll and and the
appel | ant were searching for the victimDharna Dutt

Shar ma.

6. On 12th February, 1988 deceased Dharna Dutt Sharnma had

left Tinberbong in Gypsy No. SKM 999 towards Soreng

with the accused Rolland and t he appellant.

7. The deceased Dharma Dutt “Sharma was l'ast seen in the
conpany of the accused Rolland and the appell ant and t hey
abduct ed the deceased Dharna Dutt Sharna.

8. The appel | ant Mani Kumar Thapa was w th the accused
Rol Il and all along with from Soreng to Tinmberbong. The
appel | ant opened the door and made the deceased to sit in
the back seat and that the deceased left with both the
accused Rolland and the appellant ‘on the evening of '12th
February, 1988 from Ti nberbong in the direction of “Soreng.

9. Both the accused Rolland and the appell ant were together
whil e returning from Singhla side of Wst Bengal .
10. The accused Rolland and the appel | ant nurdered the

deceased Dharma Dutt Sharnm and conceal ed the evi dence
of the nurder."

In appeal, the H gh Court after discussing various case-
l aws and on appreciation of circunstantial evidence held that
the presence of the appellant in the jeep along with A-1 in
search of the deceased was established beyond all reasonable
doubt and al so found that the prosecution case of taking the
deceased in the jeep on 12.2.1988 fromthe evi dence of  PW. 3,
5t0 9, 11 and 12 was held proved. Fromthe evidence of PWs. -
15, 22 and 25, the Hi gh Court came to the conclusion that the
identification of the appellant at Ramam check-post on
12. 2. 1988 was established beyond all reasonabl e doubt. The
court also accepted the evidence of PW5 as to his presence in
the conpany of the appellant and A-1 in the evening of
12.2.1988 and the apprehension entertained by PW5 as to the
taki ng away of the deceased on 12.2.1988, through the letters
witten by PW5 to his superior as per Ex. P-2 and P-3 as al so
certain statements made by the accused to PW5. The court al so
relied on the stand taken by the accused in his statenent nade
to the trial court under Section 313 C.P.C., as also the conduct
of the accused in giving different versions to different people in
regard to the incident of 12.2.1988, and on that basis held the
appel l ant guilty of the charges franed agai nst hi m and
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confirmed the conviction and sentence i nposed on him

M. U U Lalit, |earned counsel appearing for the
appel l ant, argued that in the absence of any notive and the
corpus delicti, it is unsafe to place reliance on the circunstanti al
evi dence adduced by the prosecution; nore so when the said
evidence is replete with di screpancies, om ssions and
i mprovenents. He pointed out that in regard to a part of the
evi dence of the prosecution, the courts bel ow t hensel ves have
not placed reliance, therefore, in a case of circunstantia
evi dence of this nature, it would be dangerous to base a
conviction. W do not find much force in this argunment of M.
Lalit. It is a well-settled principle inlawthat in a trial for
nmurder, it is neither an absol ute necessity nor an essentia
ingredient to establish corpus delicti. The fact of the death of
the deceased nust be established |Iike any other fact. Corpus
delicti in sonme cases may not be possible to be traced or
recovered. There are a number of possibilities where a dead
body coul d be di sposed of without trace, therefore, if the
recovery of 'the dead body is to be held to be mandatory to
convict an _accused, in nany a case the accused woul d manage
to see that the dead body is destroyed which would afford the
accused conplete immunity frombeing held guilty or from
bei ng puni shed. What is therefore required in law to base a
conviction for an offence of nurder is that there should be
reliabl e and pl ausi bl'e evidence that the offence of nurder like
any other factum of death was comitted and it nust be proved
by direct or circunstantial evidence albeit the dead body may
not be traced. [See Sevaka Perunal & Anr. v. State of Tamil
Nadu [ 1991 (3) SCC 471]. Therefore, the argunent that in the
absence of corpus delicti the prosecution case should be
rej ected, cannot be accepted. Simlar fate will followthe
argunent that in the absence of any specific notive there can be
no conviction. In the instant case PW1, w fe of the deceased,
has spoken about sone ennmity between A-1 and the deceased.
Assuming that this evidence is insufficient to establish the
notive for murder even then if the prosecution is able to
establ i sh beyond all reasonabl e doubt from other circunstantia
evidence that it is the accused (including the appellant) alone
who coul d have conmitted the nurder, the absence of the
notive will not hanper a safe conviction. In the instant case the
chain of circunmstances starting fromthe afternoon of 12.2.1988
right up to 16.2.1988 clearly shows that the deceased was taken
by A-1 and the appellant in the jeep and thereafter the deceased
was never seen. The subsequent conduct of A-1 visitingthe
check-post in the night, A-1 and A-2 visiting the check-post
thereafter at different tinmes wthout an acceptable reason, A-1
and PW22 visiting the Kerabari Forest Headquarters on
13.2.1988 and thereafter recovery of the bel ongings of the
deceased fromthe place where the dead body was all egedly
throwmn in the first instance, the apprehensi on entertained by the
deceased which was nade known to PW3, the apprehension
entertained by PW5 which was nade known to his superior
vide letters Ex. P-2 and P-3, the statenents of the accused nmade
to PW5 (to the extent they are acceptable), the contradictory
versi ons given by the appellant to PW.5 and 36, the presence
of the appellant and A-1 together at the farewell function of
their colleague in the evening of 12.2.1988 and unacceptabl e
expl anati on amounting to fal sehood given by the appellant in
regard to his whereabouts on 12.2.1988 cunul atively establish
the continuous links in the chain of circunstances which was,
in our opinion, rightly accepted by the courts below to base a
conviction. Having carefully considered the evidence |ed by the
prosecution in regard to the above circunmstances we are of the
opi nion that the courts bel ow were justified in arriving at the
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finding that the appellant was guilty of the charge franed
against him and we find no reason whatsoever to disagree with
this finding.

M. Lalit, |earned counsel, then presented an alternate
hypot hesi s based on the evidence | ed by the prosecution itself.
He contended that the facts narrated by the prosecution to be
true then that would give rise to a hypothesis leading to the
i nnocence of the appellant inasnuch as the conduct of the
appel l ant and the overt act attributed to the appellant by the
prosecution itself shows that the appellant did not know or
share the common intention of A-1 and he did not play any part
what soever either in the abduction or murder of the deceased.

In the presentation of this hypothesis, M. Lalit points out that
adnittedly there was no notive for the appellant to be invol ved
in the abduction or nurder of the deceased. Fromthe evidence

of PW.3, 5to 9, 11 and 12, |earned counsel points out that at
every point of tineit was A-1 who was asking for the

wher eabout s of the deceased and the appellant as a subordinate

of A-1 was only acconpanying A-1in the jeep. He did not play

any role in search of the deceased. Thereafter too fromthe

evi dence of PW5 he points out even when the deceased was

being taken in the jeep in the presence of PW5, no

conversation took place involving the appellant and nobody
entertai ned any apprehensi on about the conduct of the

appel l ant. He further points out fromthe letters Ex. P-2 and P-3
that even PW5 did not suspect the invol venent of the

appel  ant. Assunming that the prosecution case is that the

appel  ant was present at the tinme when the deceased was

abducted, the | earned counsel contends since there is no overt

act on his part, he cannot be held guilty for the intention of A-1.
He further tries to build an argunment by pointing out that the
staterment made by himto PW5 on 13.2.1988 and 16.2.1988 as

al so the statenment nade to PW36 on 13.2.1988 clearly shows

that he tried to help the deceased to get away, therefore, he had
not hi ng whatsoever to do with theiact of A-1. He submts that
this hypothesis presented by hi mbased clearly on the

prosecution case being one which is reasonable and in

consonance with the case of the prosecution, in a case of
circunstantial evidence, he is entitled to the benefit of doubt.

If the prosecution case were to be confined only to'the
facts referred to by the | earned counsel for the appellant in his
presentation of the hypothesis then there nay be sonme force in
the said argunent. But then while considering a hypothesis of
this nature, we will have to take into consideration the entire
prosecution case and the circunstances proved by the
prosecution as also any legitimate inference that could be drawn
fromsuch proved circunstances. If that is done then we notice
the mai n plank of the appellant’s hypothesis that the appellant
did not know the intention of A-1 in taking away the deceased
with himin his jeep, falls to the ground. In this regard we notice
that it is an admtted fact as could be seen hereafter that the
appel l ant was found in the conpany of A-1 on 12.2.1988
sonetine in the afternoon while travelling in the jeep driven by
A-1 and searching for the deceased. To the extent that he was
with A-1 on that afternoon is adnitted by the appellant hinself
in his statement u/s. 313 Cr.PC. Fromthe evidence of PW.3, 5
to 9, 11 and 12, the prosecution has established that A-1 and the
appel lant ultimately net the deceased and took himaway in the
jeep driven by A-1. During that time PW5 al so acconpani ed
these accused persons and the deceased to sonme distance in the
jeep. It is a fact that then the appellant did not in any manner
i ndicate that he shared the common intention of A-1 in taking
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the deceased away. But then if we exam ne the conduct of the
appellant we find if really the appellant did not know the object
for which the deceased was being taken in the jeep, one would
have expected as a natural conduct at |least after PW5 alighted
fromthe vehicle, the appellant would have asked A-1 the

pur pose of taking the deceased with them The appellant had

done no such thing nor has the appellant given any expl anation
in his statement u/s. 313 Cr.PCin this regard. The expl anation
inthis regard is only found in the argunent of the |earned
counsel in this Court which is that the appellant being an

obedi ent subordinate of A-1, mght not have questioned the
authority of his superior. W do not think such an expl anation
is acceptable to anybody. If really the appellant was innocent,
havi ng known that a crine is conmtted, any prudent person if

he was innocent, would certainly have tried to dissuade A-1
fromconmmitting a crine and if he failed in his attenpt, he
woul d have certainly taken steps to see that his non

i nvol vement is safeguarded by seeking help from others.

Failure to do so makes us infer that the appellant already knew
the intention of A-1 and acqui esced with the sane. Here we

woul d al so note that in the normal course if the deceased was
bei ng taken for interrogationor for the purpose of keeping him
away from any m schief that A-1 suspected himof planning to
commit in the neeting of the Chief Mnister then the norma
destinati on woul d have been the Police Station but that was not
the direction in which the vehicle was noving, therefore, it is
legitimate for us to conclude that the appellant knew that the
deceased was being taken towards the check-post with certain

ot her oblique notive. This conduct of the appellant in not trying
to find out the reason for taking the deceased and the
destination further strengthen our inference that the appell ant
knew wel | in advance what was the reason and the destination

to which the deceased was being taken. Assuming for

argument’ s sake that he was an obedient or innocent or ignorant
enough to keep quiet right through the journey then one would
have expected himon his return at least to having informed of
the incident to sone person in authority or at least to a friend
with a view to excul pate hinself fromthe incident in which the
deceased lost his life except what he told PW5 on 13th and 16th
of February. Wich, of course, is only one of the version of 'his
story which the appellant had adopted to m sl ead the

i nvestigation. This statement to PW5 apart we see there is
not hi ng which the appellant did which is in consonance with his
i nnocence. Per contra, it is seen that the appellant acconpani ed
A-1 in the evening of 12.2.1988 to a farewell function

organised to bid farewell to one of their colleagues, this also
i ndi cates the appellant’s conduct in sharing A-1's intention. It is
further seen that on 13.2.1988 the appellant acconpanied A-1
went to Ramam check-post w thout there being any officia

reason for the same except to deliver two torch-lights, W find
it difficult to believe that the appellant who w tnessed a crine
to which he is not a party, would venture to go again with A-1
on 13.2.1988 to the scene of the occurrence if he was actually
innocent. It is also to be noticed that even though on 13.2.1988
he told PW5 about the incident of 12.2.1988 without

i ncul pating hinself, he again goes to Ramam check- post on
14.2.1988. This constant visit to the place of the incident along
with A-1 makes the hypothesis presented on behal f of the
appel I ant hi ghly inprobable and gives sufficient roomto infer
that the appellant did know and share the intention harboured

by A-1 in the crinme. If we anal yse the prosecution evidence
further it is seen that in regard to the travelling in the jeep from
where they picked up the deceased then on to Ranmam check-

post and back, we see the appellant has given 3 different
versions on 3 different occasions. To PW5 he stated that while
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taki ng the deceased towards Singla fromthe check-post, he
allowed himto run away fromthe jeep after they crossed the
Ramam check- post when A-1 had got down fromthe jeep to

ease hinself. To PW36 he told that when they were bringing a
smuggl er from Darjeeling side to Ranam check-post i.e. from
the opposite direction the snmuggl er escaped fromthe jeep and
in the process of running he fell down and suffered fata
injuries. In his statement u/s. 313 Cr.PC before the court, he
stated that on 12.2.1988 he had gone to Soreng on the orders of
his S.P. as the Chief Mnister was visiting Soreng and on the
evening of that day as he did not have any vehicle, he took a
"lift’” in the vehicle of A-1 up to Jorthang fromwhere he went to
his quarters and accused No.1 went to Naya Bazar Dak

bungal ow as he was canping there on duty. These 3 different
versi ons which are self-contradictory further show that the
appel | ant has not been consistent in his stand as to what
happened on 12.2.1988. This Court in the case of State of

Mahar ashtra v. Suresh (2000 (1) SCC 471) has held that a fal se
answer of fered by the accused when his attention was drawn to
any incul'pating circunstance woul d render such circunstance

as capable of incul pating him The Court also held that in such
a situation a false answer can al so be counted as providing "a
m ssing link" in completing the chain. If the said principle in
law is to be accepted, the statement of the appellant made u/s.
313 Cr. PC being palpably fal se and there being cogent evidence
adduced by the prosecution to show that the appellant had given
two other versions as to the incident of 12.2.1988, we wll have
to proceed on the basis that the appellant has not explained the
i ncul pating circunstances established by the prosecution

agai nst hi mwhi ch would forman additional link in the chain of
ci rcunst ances. Then again there is another factor to be taken
note of in regard to the sharing of the conmon object of A-1 by
the appellant. It has come in evidence of PW5 that the
appel l ant had told himthat after the body of the deceased was
taken fromthe place where it had fallen in the first instance, the
appel I ant had taken away certain possible identification
materials |i ke Panchayat seal and sone personal papers with a
view to create a fal se evidence as to the whereabouts of the
deceased. This al so indicates the invol verent of the appell ant
in the crime. These circunstances and inferences drawn from
such proved circunstances establish beyond all reasonable

doubt that the appellant did share the common intention of A1
in taking the deceased away in the jeep driven by A-1 and
causing the nurder, therefore, the hypothesis of innocence

pl eaded on behal f of the appellant in our opinion is not in
consonance with the innocence of the appellant. On the
contrary, fromthe chain of circunstantial evidence the
prosecution has been able to establish beyond all reasonable
doubt that the appellant did share the conmon intention of A-1
i n abducting the deceased, causing his death as al so causing

di sappearance of evidence of offence u/s. 201 | PC

For the reasons stated above, this appeal fails and the
sane is disnssed
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