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PETI TI ONER
STATE OF PUNJAB

Vs.

RESPONDENT:
BABU SI NGH

DATE OF JUDGVENT16/04/1991

BENCH:
SHARMA, L. M (J)

BENCH:

SHARMA, L.M (J)

VERMA, JAGDI SH SARAN (J)

Cl TATI ON
1991 SCR (2) 421 1991 sCC (3) 18
JT 1991 (2) 347 1991 SCALE (1)798
ACT:

Code of Crimnal Procedure, 1973: Section 433A-Life
convi ct-Premat ure rel ease of - Whet her per m ssi bl e- Mercy
Petition pending-H gh~ Court releasing convict on bail-
Validity of order.

HEADNOTE:

On the application for pre-mature release, nmade by the
respondent, who was under goi ng sentence of life inprisonnment
and had served a period of eleven and a half years the High
Court directed that the respondent’s nercy petition pending
bef ore the Governor, should be decided within three  nonths.
Since this was not done, the Hi gh Court directed his rel ease
on bail, observing that if his nmercy petition was dism ssed
he woul d have to surrender. Against this decision'the State
filed an appeal before this Court.

Al'l owi ng the appeal, this Court,

HELD: The Hi gh Court has not taken into consideration
the provisions of Section 433A of the Crimnal Procedure
Code, 1973 while passing the order for the respondent’s
rel ease on bail. The judicial proceeding dealing with the
conviction and sentence of the accused had been earlier
concl uded, and the order was passed while finally disposing
of the wit petition alleging delay in disposal of the nmercy
petition. Thus, no case is now pending before (the court.
The order for the respondent’s release on bail has not
therefore, been passed as an interimneasure pending the
deci sion of a case before the Court. In such a situation the
provi sions of Section 433A are attracted. The words @ "such
person shall not be released fromprison" are wide in ‘their
application and cannot be restricted only to case where the
person has been rel eased finally.

The judgnent in question is set aside and the case
remtted to the H gh Court for reconsideration of wit
petition confined to its limted scope.

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTION:  Criminal Appeal No.
294 of 1991.
422




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

From the Judgnent and Order dated 10.4.1990 of the
Punj ab & Haryana High Court in Cl. Msc. No. 3635 of 1989.
R S. Suri for the Appellant.
Brij ender Chahar and Ashok Mat hur for t he
Respondent .
The following Order of the Court was delivered
We have heard the | earned counsel for the parties. The
delay in filing the special |eave petition is condoned and
| eave i s granted.
2. The respondent who was undergoi ng sentence of Ilife
i mprisonnent, had served a period of eleven and an half
years when he made an application for pre-mature release.
The Punjab and Haryana H gh Court by the inpugned order
issued a direction to release the respondent on bail
observing further that if his mercy petition, which was
pendi ng, is dism ssed, he will have to surrender
3. The H gh Court has not taken into consideration the
provisions of Section 433A of the Crimnal Procedure Code
while ' passing the order. A week back we have allowed a
crimnal ' appeal against a judgnment of the Punjab & Haryana
Hi gh Court in another case directing pre-nmature rel ease on
account of good conduct of the respondent in jail serving a
life sentence although he had actually been in jail for a
period of nine years only. W set aside the order as the
provi sions under /Section 433A had not 'been taken into
consideration, and remtted the matter to the Hi gh Court for
reconsi deration in accordance with the provisions of Jai
Manual . The |learned counsel for the respondent in the
present appeal attenpted to distinguish the case on the
ground that here the respondent has been only enlarged on
bail and has not been finally released. ~W do not think
that Section 433A, which is quoted below, is inapplicable in
the present case:
"Restriction on powers of rem ssion or comutation
in certain cases-Notw thstandi ng anythi ng contai ned
in Section 432, where a sentence of inprisonnent
for life is inposed on conviction of a person for
an offence for which death is one of t he
puni shrents provided by | aw, or where a sentence of
death inmposed on a person has been commuted under
Section 433 into one of inprisonment for |life,
such person shall not be released from prison
unl ess he had
423
served at |east fourteen years of inprisonnent."
(enphasi s supplied)
The respondent in his wit petition before the H gh Court
relied wupon three instructions (Annexures P-1 to P-3) in
support of his claimthat he is entitled to  pre-mature
rel ease. Earlier the H gh Court had directed the /nercy
petition, pending before the Governor, to be decided wthin
a period of three months. This was not done and a reply was
filed on behalf of the State explaining the circunmstances
under which the matter remai ned pending. In this background
the inpugned order was passed. The judicial proceeding
dealing with the conviction and sentence of the accused had
been earlier concluded, and the order of his rel ease on bai
was passed while finally disposing of the wit petition
al l eging delay in disposal of the mercy petition. In other
words, no case in now pending before the Court, and it
cannot be suggested that the order of the respondent’s
rel ease on bail has been passed as an interim neasure
pendi ng the decision of a case before the Court. |In such a
situation the provisions of Section 433A are attracted. The
words in the Section quoted above and underlined by us are
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wide in their application and cannot be restricted as
suggested by the |l earned counsel for the respondent. W,
therefore, allow the appeal, set aside the inmpugned judgnent
and remit the case to the H gh Court for reconsideration of
t he wit petition confined to its Ilimted scope in
accordance with law. The respondent shall surrender without
delay and only thereafter he shall be allowed to press his
application before the H gh Court.

N. P. V. Appeal al | owed.
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