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We are disposing of this SLP by a reasoned order at the
stage of admission, after condoning the delay. The SLP is
preferred by the tenant against the order of the H gh Court
of Madras in CRP 2272 of 1997 dated 19.9.1997 and the order
di smssing the Review application No. 104 of 1997 dated
12.11.1997. The matter arises in execution proceedi ngs under
the Tanmi| Nadu Buildings (Lease and Rent Control) Act, 1960
(hereinafter called the Act).

The eviction proceedings under the Act were started in
1982 by the respondents’ father (in RCOP 17/1982. Eviction
was ordered and the said order was confirmed by the
appel l ate authority. The decree holder filed an execution
petition (within time for filing an execution petition) but
later he died on 27.2.1993. In the said pending execution
petition, the respondents, who are the decree holder’'s lega
representatives filed an interlocutory application for their
i npl eadnent as the legal representatives of the decree
hol der, on 26.4.1994. The petitioner-tenant-contended in the
execution Court that the inpleadnent application thus filed
inthe min execution petition was time- barred as it was
filed beyond as it was filed beyond the period of one nonth
specified in Rule 25 of the Rules, Rule 25 prescribes ‘the
time limt for bringing the |egal representatives on record
i n proceedings under the Act’. Accepting the said objection
the inpl eadnent application was di snissed.

The applicants in that 1A filed CRP No. 2272/1997 in
the Hgh Court. By an order dated 19.9.1997, the H gh Court
allowed the revision on the ground that under Section 18 of
the Act, the Rent Controller has to execute the eviction
order, "as if such order is an order of a Cvil Court" and
hence there was no question of Iimtation. The H gh Court
relied upon a Division Bench in Subramania Pillai Vs.

Raj akanni Nadar [1971 (1) MJ 223] rendered before the
amendnment of section 18 by Act 23/73 and on N Ramanuj am
Nai du Vs. Panchanath Mudal i ar [1980 (1) M.J 232].
Thereafter, the tenant filed a review application contending
that the H gh Court, while allowing the revision, had not
taken note of Hydro-Chains (P) Ltd. Vs. Mary Thonas
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Mar att ukul am [ 1994 (2) L.W443] which was confirned by this
Court in Hydro-Chains Pvt.Ltd. Vs. Thonas Marattukul am [1994
(5) SCC 337]. The review application was disposed of on
12.11.1997 and it was held that it was not a fit case for
review under Oder 47 Rule 1 CPC inasnmuch as, even if the
application filed by the legal representatives of the
| andl ord was beyond one nmonth as stipulated is Rule 25, it
was conceded for the tenant that the said heirs could file
and i ndependent execution petition and, therefore, there was
no point in allowing the revision, dism ssing the
i mpl eadnment application filed in the execution application
and permitting the heirs of the landlord to file a fresh
execution petition. In the result, the review application
was dismissed. It is against both these orders that the SLP
is filed by the tenant.

It is contended in this SLP that in Hydro-Chains case,
[1994 (2) LW443], the H gh Court had considered all the
previ ous decisions including Ramanujam Naidu’ s case [1971
(1) MJ 223] and nade a distinction between an application
for bringing on record the legal representatives during the
pendency of an execution petition and an application for
bringing on record the legal representatives of the | andlord
the time of filing the execution petition and that Rule 25
woul d be attracted only to the former. 1t is contended that
the High Court erred in thinking that there was no tine
l[imt for the legal / heirs to cone onrecord. It is stated
that the Division Bench Judgenment in Subramania Pillai’'s
case [1971 (1) MJ '223] was one rendered before Section 18
of the Act was amended in 1973 by 23/73. It is pointed out
that the principle laid down by the Hgh Court in Hydro
Chains (P) Ltd [1994 (2) LW443] had been accepted by this
Court in Hydro -Chains [1994 (5) SCC 337], a case where the
point arose after the amendnent to Section 18 of the Act in
1973 under T.N. Act 23 of 1973, asis the case before us and
that the |earned Single Judge of the High Court, in the
order allowing the revision, —erred in follow ng Subranmani a
Pillai’s case rendered before the 1973 anendnent.

The point that arises for consideration is whether - in
view of section 18, amended in 1973 - Rule 25 introduced on
28.10.74 alongwith other Rules, was not intended to apply to
execution proceedings and whether, 1in any event, a fresh
execution petition could have been filed by the lega
representatives of the decree hol der?

We shall briefly refer to certain provisions of the Act
and Rules. Section 2(3) defines ‘Rent Controller’ as any
person appointed by the Government, by notification, to
exercise the powers of a ‘Controller’” wunder the for such
area as mmy be specified in the notification. Section
23(1)(a) enables the governnent to notify the  ‘appellate
authorities’.

"Section 18: Execution of orders:

(1) Every order made under sections

10. 14.15. 16 and 17 every orders

passed on appeal under section 23

or on revision under section 25,

shal | be execut ed by t he

Controller, as if such order is an

order of the Gvil Court and for

this purpose, the Controller shal

have all the powers of a GCvi

Court."

Rul es have been issued in GOV No. 2529 dated
28.10.1974. Rule 11 of the rules deals wth filing of
applications under the Act for rel ease under section 3-A or
for eviction wunder section 10 or for recovery of possession
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under section 12 or 14. (These sections are concerned with
eviction on separate grounds and do not concerned wth
eviction on separate grounds and do not concern execution
proceedings). Rule 12 deals with the procedure for disposa
of applications, giving of a hearing, setting parties ex-
parte etc. Rule 15 deals with filing of appeals and Rule 16
with procedure in appeals. Rule 21 deals with appearance of
parties in person or through counsel before the Rent
Controllers, authorised officers or appellate authorities.
Rule 23 deals with scale of process fee. Rule 25 deals with

the time limt for bringing the I|egal representatives on
record in ‘proceedings under the Act’. That rule reads as
follows :

"Rule 25: Every application for

maki ng the |egal representative or

representatives of a deceased

person, party-to a proceeding under

the Act, shall be preferred within

one month- from the date of the

deat'h of the person concerned or

t he date of having know edge of 't he

death of the person concerned."

A reading of section 18 of the Act as brought in by the
1973 amendnent shows that when an execution petition is
filed before the Rent Controller, the Rent Controller shal

have all the powers of a Civil Court and the eviction order
is to be executed as an order of a Cvil Court. The first
guestion is what are the powers of a Cvil  Court while

executing orders passed by it?
Powers of Civil Court :

If during, the pendency of a regular execution
proceeding filed on the basis of a decree or order of a
Cvil Court, the decree holder or the judgnment debtor dies
and his |legal representatives are not ~brought on record
within ninety days, can ‘the CGvil Court dismss the
execution petition as abated?

Oder 22 Rule 12 of the Code of Civil Procedure reads as
fol |l ows:

"Order 22 Rule 12: Application of

order to execution proceedings:

Not hi ng i n proceedings in execution

of a decree or order."

In other words the normal principle arising in asuit -
Before the decree is passed - that the | egal representatives
are to be brought on record within a particular period and
if not, the suit could abate, - is not applicable to cases
of death of the decree holder or the judgment debtor in
execution proceedi ngs.

I n Venkat achal am vs. Ranaswam [1932 |ILR 55 Mad.” 352 =
AR 1932 WMad. 73 (FB)], a Full Bench of the Madras Hi gh
Court has held that this rule enacts that the penalty of
abat ement shall not attach to execution proceedings. Milla' s
Commentary on CPC (Vol.3) p. 2085 (15th Ed., 1997) refers to
a large nunber of judgments of the High Court:

"Rule 12 engrafts an exenption

whi ch provides that where a party

to an execution proceedings dies

during its pendency, provisions as

to abatenent do not apply. The rule

is, therefore, for the benefit of

the decree holder, for his heirs

need not t ake st eps for

substitution under Rule 2 but nmay

apply inmediately or at any tine

whil e the proceeding is pending, to
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carry on the proceeding or they may

file a fresh execution

application."”

In our opinion, the above statenent of lawin Milla's
Commentary on the CPC, correctly represents the |ega
position relating to the procedure to be adopted by the
parties in execution proceedings and as to the powers of the
Cvil Court.

It is clear, therefore, that if after the filing of an
execution petition in tine, the decree holder dies and his
| egal representatives do not conme on record - or the
judgrment debtor dies an d his |egal representatives are not
brought on record, then there is no abatenment of the
execution petition. |If there is no abatenent, the position
int he eye of law is that the execution petition remains
pending on the file “of the _ execution Court. If it remains
pending and if no tinme'limt ~is prescribed to bring the
| egal representatives on record iin execution proceedings, it
is open in case of death of the decree holder, for his |lega
representative to cone on record at any time. The execution
application cannot even be disnissed for default behind the
back of the decree holder’s legal representatives. |In case
of death of the judgnent debtor, the decree holder could
file an applicationto bring the |legal representatives of he
j udgrment debtor on record, at any tinme. O course, in case
of death of judgnent-debtor, the Court can fix a reasonable
time for the said purpose and if the decree hol der does not
file an application for the aforesaid purpose, the Court can
di smiss the execution petition for default. But in any event
the execution petition cannot - be dismssed as abated.
Alternatively, it is also open to the decree holder’s | ega
representatives, to file a fresh execution petition in case
of death of the decree holder; OR in case of death of the

j udgrment  debtor, the decree holder can file a  fresh
execution petition inpleading the |egal representatives of
the judgnment debtor; such a fresh execution petition, if
filed, is, inlaw, only a continuation of the pending
execution petition - the one which was filed in tinme by the

decree holder initially. This is the position under the Code
or Cvil Procedure.

Position of execution proceedi ngs under the Act

W have already referred to Rule 25 which is one of
the rules introduced on 28.10.74 after the amendnent of
section 18 by Act 23 of 1973. According to that rule, every
application for nmaki ng the | egal representative or
representatives of a deceased person, party to a proceeding
under the Act, shall be preferred within one nonth fromthe
date of death of the person concerned or ‘the date of
know edge of the death of the person concerned.

The question is : what is the neaning of the words "a
proceedi ng under the Act". | s an execution petition not a
proceedi ng "under the Act".

Section 18 as introduced in 1973 says that the order
for eviction passed under section 190, 14, 15, 16 and 17
"shal | be executed by the Controller, as if such an order is
an order of the Cvil Court and for this purpose, the
Control ler shall have all the powers of a Gvil Court".

I nasnmuch as the words ‘as if’ have been used in section
18, the eviction order, in our opinion, is to be deened to
be an order of a Cvil Court and the execution petition has
to be treated as an execution petition filed in the G vi
Court for execution of an order of a Cvil Court. If section
18 were not here, t he orders of eviction under section 10,
14, 15, 16 and 17 could not b e treated as orders of a G vi
Court and were to be treated only as orders passed by the
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Rent Controller wunder the Act. But, because of the fiction
they are to be treated as orders of a Civil Court. The
effect of section 18 is that the orders of the Rent
Control I er under section 10, 14, 15, 16 and 17 will cease to
be orders passed "under the Act by the Rent Controller "
when they reach the stage of execution. Lest objection be
raised that the Rent Controller cannot execute an order of a
Cvil Court, section 18 further clarifies that ‘for this
purpose’ the Rent Controller shall also have all the powers
of a CGivil Court, - which Cvil Courts have, while dealing
with execution petitions filed to execute orders of the
Cvil Courts. Wiat is the effect of the fiction created by
use of the words ‘as if’'?

In Dargah Conmmttee. Ajner vs. State of Rajasthan [AIR
1962 SC 574] the words ‘as if’ fell for consideration. The
case arose out of t he Aj mer - Mer war a Muni ci palities
Regul ati on, 1925, ~which by Section 93 provided for appeals
against - the levy of any tax. Under section 222(4) it was
stated that any noney recoverable by the committee under
section 222(1) shall be recoverable as if it were a tax
| evied by the Committee". The question was whet her an appea
could be filed under section 93 against a claimof noney by
the munici pal Comm ttee under section 222(!). It was held by
this Court that an appeal lay in view of the fiction created

by the words ‘as if’'. It was observed
"I'f by the fiction introduced by
section 222(4), the anount in

guestion is to be deened as if- it

were a tax, it is obvious that ful

effect nust be given to this |ega

fiction; and in consequence, just

as a result of the said fiction the

recovery procedure prescribed by

section 234 (for taxes) becones

available to the Commttee, so

woul d the right of making an appea

prescri bed by section 93(1) be

avai l able to the appellant.”

If therefore "full effect” is to be given to the
fiction and if the weviction orders. under section 10, 143,
15, 15, and 17 are to be deened to b e orders of the G vi
Court and if the Rent Controller is to be deened to be a
Cvil Court, then the execution petition, already filed in
the Rent Controller’s Court, (withinthe tinme limted for
filing execution petition) in our opinion beconme by force of
the fiction, execution petition under the Code of G vi
Procedure and no under the Act. Death of decree hol der or
j udgrment  debt or does not result in abatenent of the
execution petition. If it does not abate, it renmins
pendi ng. Then what we have said in regard to the execution
proceedi ngs, under the heading ‘powers of Civil Court’ is
equal |y applicable to execution proceedings filed in the
Rent Controller’s Court. That appears to us the logica
result of the fiction

Further, after section 18 was introduced in 1973, the
rule nmaking authority which nade the rules on 28.10.1974
nust be deenmed to be aware that the execution petitionis to
be di sposed of as an execution petitionin a Gvil Court,
and also aware that because of section 18, there is no
period of l[imtation fixed for bringing the | ega
representatives of a person, so far as execution proceedi ngs
ina Cvil Court are concerned. The rule naking authority
when it fixed a period of 30 days for bringing |ega
representatives on record nust, therefore, must be deened to
have use the words, "proceeding under the Act" as applicable
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to proceedings before the passings of the order of eviction
and not after. W are, therefore, of the viewthat Rule 25
does not apply to execution proceedings.

The High Court was, therefore, right initially inits
order dated 19.9.1997 in setting aside the order of the
execution Court and allow ng the inpleadnment application, on
the basis that Rule 25 did not apply for bringing the | ega
representatives on record in execution proceedi ngs.

There is equally no fault in what the Hi gh Court did in
its order dated 12.11.1997 rejecting the review application
Al that it said was that if it was conceded that a fresh
execution petition lay, then there was no point in allow ng
the review, dismssing the revision against the refusal to
inmplead and in pernmitting a fresh execution petition to be
filed. That would b e an idle formality. The Court has to
avoi d unnecessary multiplicity of proceedings.

The point taken in'the SLP that the Hi gh Court’s order
runs counter to the judgment of this Court in Hydro - Chains
case [1994 (5) SCC 337] approving the judgnment of Raju, J.
in Hydro-'Chains {1994 (2) LW443] is equally incorrect. It
is true that this Court affirmed the judgnent of Raju, J. by
way of short speaking order. But, upon reading the judgnent
of Raju, J, we findthat the |earned Judge foll owed Ghouse
Khan vs. Rent Controller, Coinbatore [1991 (2) LW274] and
Trigolchand vs. Baffna [(1986) 99 LW438[. In the first of
these cases, Vankataswani, J. (as he then was) foll owed the
judgrment of V . Ramaswami, J. (as hethen was) in Ramanuj am
Nai du vs. Panchanath Mudaliar [1980 (1) M.J 232] that Order
22 Rule 12 applies and Rule 25-does not apply to execution
proceedings. It was also held t hat as long as the decree
could be enforced, an application to bring the |ega
representatives on record, could be presented wthin that
peri od.

Here we have clarified further that if the execution
petition was initially filed in tine, (that is within the
time limted for filing execution petition) it remains to be
pending even if the |legal representatives are not brought on

record within 30 days. |If the decree holder dies, the
petition cannot be dism ssed even for default, behind the
back of his legal representatives. Again i-f the judgnent

debtor died and the decree holder does no bring the |ega
representative on record, the Court could fix reasonable
time an dif the legal representatives of the judgnment
debtor are not brought on record within the tinme granted by
Court, the execution petition could be dismssed for
defaul t.

In the second case, Shannugham K. pointed out that
Order 23 Rule 12 applied and the ratio of the Division Bench
whi ch decided Subramania Pillai vs. Rajakanni " Nadar [1971
(1) M.J 223], before the 1973 anendnent of Section 18 and
the old Rule 32 - still held good. In that case, the
Di vision Bench held that rule 32 did not apply to execution
proceedi ngs. That was also the view of V. Ramaswam , J. (as
the then was) and K. Venkataswam, J. (as he then was) in
the cases referred to above which related to post - 1973
cases. All the Judges in the above cases disapproved of a
di ctum of Ratnavel Pandian, J. (as he then was) in Ghouse
Khan vs. Rent Controller [84 LW568 = 1981 (2) M.J 388] that
section 18 dealt with powers of the Gvil Court under Order
21 CPC and not with powers under Order 22 Rule 12. W agree
with the learned Judges in their dissent of the opinion of
Rat navel Pandian, J. and we are o f the view that section 18
attracts Order 22 Rule 12 also and not nerely Order 21 CPC.

In our opinion, the H gh Court was right in initially
allowing the wit petition on the ground that Rule 25 was
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not applicable to execution proceedings an d in later
observing, in the review petition, that if a fresh eviction
petition could be filed, there was not point in allow ng t
he revi ew application.

For the above reasons, this special |eave petition is
di sm ssed




