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Ghatwal i tenures--Bi rbhum ghatwal s--Successi on--W dow s
right to succeed in preference to nearest nmale agnate when
famly is joint --Custom-H ndu |aw -Regulation XX X of
1814.

HEADNOTE:

Held by the Full Court--Anbngst the Birbhum ghatwals,
when the holder of a ghatwali dies leaving a widow but no
direct lineal descendants, the w dow succeeds in pref er -
ence to the nearest mal e agnate, even though the famly
may be a joint famly.

Per MAHAJAN and Bose JJ.--The Mtakshara rule that the
property inherited by a person fromhis i nmedi ate’ paterna
ancestors becones ancestral in his hands, and his’ sons,
grandsons and great-grandsons acquire-a rightin it at the
nmoment of their birth has no application to Birbhum ghatwali
tenures.

The word "descendants" is used in Regulation XXIX of
1814 loosely in the sense of "heirs" and does not nean
l'i neal descendants.

FAZL ALl J.--Custom and usage are inportant factors
governi ng succession to ghatwali property, and while in some
cases custom may develop on the lines of Hnd law relating
to succession Owing to repeated instances of  tacit/ and
unquestioned application of the law, in other cases succes-
sion to ghatwali property nay be governed not entirely by
Hi ndu | aw but by such law as nodified in certain respects by
usage and custom

Ful bati Kumari v. Maheswari Prasad (A.1.R 1923 Pat.
453) di sti ngui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 87 of
1950. Appeal fromthe Judgnent and Decree dated 8th Febru-
ary, 1949, of the Hi gh Court of Judicature at Patna (Manohar
Lall and Mahabir Prasad JJ .) in Appeal No. 38 of 1946
arising out of decree dated the 18th Decenber, 1945, of the
Subordi nate Judge of Deoghar in Title Suit No. 1 of 1939.
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B.C. Dey (S.C. Ghose, with hin for the appellant.

M C. Setal vad (Kanhaiyaji, with hin) for the respondent.
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1951. Novenber 29. The Judgnent of Mehr Chand Mahaj an
and Vivian Bose JJ. was delivered by Mihajan J. Fazl Al
J. delivered a separate judgment.

MAHAJAN J. --The question involved in the appeal relates
to the right of succession to six Birbhum ghatwalis governed
by Regulation XXX of 1814, annexed to Gaddi Pathrol and
lying within Tappasarath in the Santhal Parganas. t he
geneal ogy of the contestants appears from the follow ng
pedi gree table: ....

Di gbi j oy Singh
I

@urohari  SinghKanhai Singh Bhairo Singh Bal r am
Si ngh
(CGhat wal ) I
I Prat ar Singh
I I I I
I Banwari ~Si ngh Pi t ambar Kat ku Si ngh
Bhar at Singh (Di ed
(Chat wal ) i ssuel ess)

I
Khar agdhari Si ngh

(CGhat wal )
I
Ram Chandra Si ngh
(Chat wal )
I I
Brijbehari Singh Sarj u Prasad Singh
(CGhat wal ) (Original plaintiff)
I I
Kri shna Prasad Singh Har gobi nd Prasad Singh
(Chat wal ) (Substituted plaintiff)
I I
Kal i Prasad Singh Durga Prasad
(CGhat wal ) ( Diedissuel ess)

I
Phal dani Kumari
( Def endant)

Tikait Kali Prasad Singh, the |ast gaddidar of Pathrol
died in the year 1935. He belonged to the Baisi-Chauras
clan. On the 29th Novenber, 1935, the
155
Conmi ssi oner of Bhagal pur Division recognized Snt. Phal dan
Kumari as the next ghatwal and entitled to be maintained in
possession of the ghatwali estate on the 30th~ Novenber,
1936, sarju Prasad Singh brought the suit out of which this
appeal arises in forna pauperis in the court of the Subor-
di nate Judge of Deoghar for possession of the ghatwalis. In
paragraphs 7, 8 and 10 of the plaint it was alleged that the
ghatwalis in suit were joint famly property and were im
parti bl e by custom that succession to them was governed by

the law of |Iineal prinogeniture; that the fenales and
persons claimng through themwere altogether excluded from
i nheritance. It was clained that the late Tikait Kal

Prasad Singh and the plaintiff were nenbers of a joint
M takshara famly and that he al one as the el dest nmenber of
the eldest surviving |line of the descendants of the common
ancestor was entitled to succeed to them

The defendant in her witten statenent denied this claim
and contended that Bi rbhum ghatwalis governed by Regulation
XXI X of 1814 are not and cannot be in the nature of joint
famly property but that the person who succeeds and hol ds
the tenure as ghatwal is the sole proprietor and owner




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

t her eof . It was pleaded that the properties being the
exclusive and separate properties of the ghatwal for the
time being, the defendant, his wi dow, was entitled to suc-
ceed to themin preference to the plaintiff under the Mtak-
shara school of H ndu |l aw which admittedly governed the
famly of the parties. The pleadings of the parties gave
rise to the followi ng issues :--

1. Whet her succession to the ghatwalis in question is
governed by the custons alleged in para 7 of the plaint ?
2. Did the ghatwalis in question form joint famly

property of Kali Prasad Singh, his ancestors in the direct
line and of Sarju Prasad Singh and the plaintiff?

3. Did Kali Prasad die in a state of jointness wth
Sarju Prasad Singh ?

156
4. Are the ghatwals the sole proprietors of the ghatwal i s
for the time being as alleged by the defendant ?

5. Whetherthe plaintiff or the defendant is entitled
to succeed to-the properties in suit ?

| ssues 2, 3 and 4 were found by the trial Judge in
favour of the plaintiff and against the defendant. It was
held that Kali Prasad Singh-died in a state of jointness
with Sarju Prasad Singh and that the ghatwalis in question
were their joint famly property and that the plaintiff the
el dest surviving copartner in the eldest lLine of D gbijoy
Singh’s descendants  was entitled to succeed to them in
preference to the widow It was comon ground between the
parties that in case the properties were held to be the
separate properties of Kali Prasad Singh, the w dow was
entitled to succeed to them As-a result of these findings
the plaintiff's suit was decreed with costs. On appeal by
the widowto the High Court, this. decree was reversed and
the plaintiff's suit was dismssed with costs. It was held
that the character of the ghatwali tenures in question was
such that they could not be regarded as joint property of
the plaintiff and the |ast ghatwal ‘and that being so, the
def endant was entitled to succeed to them

The |earned counsel for the appellant based his / argu-
ments on the thesis that the ghatwali estates in question
were of the sane nature and character as joint fanmly im
parti bl e estates governed by the Mtakshara | aw and that the
rule of survive applicable to such estates was al so
applicable to them It was contended that the Hi gh~ Court
was in error in holding that the suit properties exclusively
belonged to Kali Prasad Singh or that there was anything
peculiar in these tenures which differentiated them from
other ghatwalis in the Santhai Pargangs or from other im
partible estates known to Hindu | aw and which @ peculiarity
i ncapacitated them from being included within the definition
of coparcenary property.

The plea that fermal es were by custom excluded from
i nheriting ghatwali tenures in Birbhum was
157
dropped in the two courts bel ow and was’ not raised before
us; so also the point of customset out in para. 7 of the
pl ai nt and covered by issue 1 was not seriously urged.

The Ilearned Attorney-CGeneral, while conceding t hat
succession to these tenures was governed by the Mtakshara
law, contended that in no sense could they be regarded as
joint famly property and that their peculiar characteris-
tics precluded the acquisition of any right by birth by
nenbers of a joint Hindu famly in them He also wurged in
the alternative that the widow was 'entitled to succeed to
them assunming themto be joint famly property under cus-
tom
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The courts bel ow have given el aborate judgnents in the
case and reference has been nade to a | arge nunber of decid-
ed cases. In our opinion, the nain point that needs decision
is whether the suit ghatwalis were to be regarded as |joint
fam ly or separate properties of the deceased. For a solu-
tion of this problemit is necessary to refer first to the
nature and main incidents of a ghatwali tenure. Its origin
is now well known. In Moghul tines grants of |and were nmade
to selected persons who were appointed guardians of the
nmount ai n passes for protecting the countryside against hil
invaders and the office held by these persons bore the
designati on "ghatwal ". These grants were nade in sone cases
directly by the ruling power and in other cases by the
zam ndar responsi ble by customfor the nmintenance of secu-
rity and order within the estate as consideration for the
performance of the duties. By efflux of time these grants
assuned the form of an actual estate in land, heritable and
per petual , but conditional upon services certain or services
to be denmnded.

Reference to sonme of the decided cases relating to
Bi rbhum ghatwali tenures will sufficiently indicate their
nature and character.

In Harlal Singh v. Joravan Singh(1l), it was held that a
ghatwal i estate in Birbhumwas not divisible
(1) 6 Select. Rep.204.

21
158
on the death of a ghatwal, anongst his heirs but should
devol ve entirely on the el dest son or the next ghatwal. It
was said that ghatwali lands are-grants for particular pur-

poses, especially of police, and to divide theminto snal
portions anongst the heirs of the ghatwals would defeat the
very ends for which the grants were nade.

I n Satrukchunder Dey v. Bhagat Bharutchunder Singh(1l), a
decision of the year 1853, it was stated that the ghatwal
tenures in Birbhum were not private property of the ghatwals
but | ands assigned by the State in remuneration for specific
police services and were not alienable or attachable for
per sonal debts.

Mst. Kustooree Koomaree v. Mnohur Deo(2), Loch J. took
the view that succession to ghatwalis is regulated by no
rule of kulachar or famly custom nor by the Mtakshara
| aw, but solely by the nature of the ghatwali tenure, ~ which
descends wundivided to the party who succeeds to and holds
the tenure as ghatwal and that a fermale is not incapable of
hol ding a ghatwali tenure. It was said that-

"the party who succeeds to and holds the ‘tenure as
ghatwal nust be, and has al ways been, |ooked upon as  sole
proprietor thereof, and, therefore, the other nembers of the
famly cannot claimto be coparceners and entitled to /share
in the profits of the property, though they may, by the
perm ssion and goodwill of the incunbent, derive their
support, either from sone portion of the property which he
may have assigned to them or directly from hinself."

In Binode Ram Sein v. Deputy Comm ssioner of Santha
Par gangs( 3), (on review7 WR 178) it was held that the
rents of a ghatwali tenure are not liable for the debts of
the former deceased hol der of the tenure. The reason for
the decision was that the tenure was held for the purpose of
public services and those who perform the services are
entitled to the whole of the renmuneration

(1) 9 S.D.R 900. (3) 6 WR 129
(2) 1864 WR. (Gap Nos.) 39.
159

In Tekait Durga Pershad Singh v. Teketnee Dur ga
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Kuari (1), it was urged that a female’'s right to inherit was
inconsistent wth a ghatwali estate. This contention was
negatived and reference was made to the fact that nany
ghatwali estates were held by fermales and it was observed
that it was difficult to hold that a ghatwali estate nust
necessarily be held by male heirs. This case further sug-
gests that in a case where it is held proved that the famly
was joint, succession to Birbhum ghatwali may be regul ated
by the same rule of Hindu law as is applicable to the devo-
lution of inpartible estates.

In Ram Narain Singh v. Rampon Paurey(2), another Birbhum
ghatwali case, it was held that the ghatwal for the tinme
being was only entitled to interest on the conpensation
noney obtained for conpul sory acquisition of a part of the
ghatwali interest but that he could not spend the corpus of
it which had to devolve on-the next heir intact.

So far as Birbhum ghatwalis are concerned, it is only
t he above nmentioned cases to which our attention was drawn.

Ref erence ~in this connection is also necessary to the
terns of Regul ati on XXI X of 1814. Sections | and Il of the
Regul ation_which are material to this enquiry are in these
ternms :--

| . Whereas the lands hel'd by the class of persons denom
inated Ghautwauls, ~in the district of  Beerbhoom form a
peculiar tenure to which the provisions of the existing
Regul ati ons are not expressly applicable; and whereas every
ground exists to believe that, according ‘to the forner
usages and constitution of the country, this class of per-
sons are entitled to hold their 1lands, generation after
generation, in perpetuity, -subject nevertheless to the
paynment of a fixed and established rent to the zem ndar of
Beer bhoom and to the perfornmance of certain duties for the
mai nt enance of the public peace and support of the' police;
and whereas the rents payabl e by those tenants have been
(1) 20 WR 154, (2) 23 WR 376
160
recently adjusted, after a full and mnute inquiry nade by
the proper officers in the revenue departnent; and whereas
it is essential to give stability to the arrangenents now
established anong the Ghautwauls, the following rules have
been adopted, to be in force fromthe period of their pro-
mul gation in the district of Beerbhoom

1. A settlenment having |l ately been made on the part of
the Government with the CGhautwauls in the district of Beerb-
hoom it is hereby declared that they and their ~descendants
in perpetuity shall be maintained in possession of the
| ands, so long as they shall respectively pay the revenue at
present assessed upon them...."

The result of the decided cases and of the provisions of
the regulation is that the grantee of the tenure and his
descendants have to be mmintained in possession of ‘the |and
from generation to generation conditional upon services to
be rendered. The tenure is however liable to forfeiture for
m sconduct or m sbehavi or of the ghatwal for the tinme being.
The succession to it is determined by the rule of linea
prinmogeniture. It is neither partible nor alienable (except
in exceptional cases with the consent of the governnent or
the zani ndar, as the case may be). These two characteristics
are inherent in its very nature and have not been annexed to
it by any rule of custom The estate in the hands of the
last holder is not liable either to attachment or sale in
execution of a decree against him nor is it liable in the
hands of his successor for paynent of his debts. Wen the
successi on opens out, the heir determined according to |aw
has to execute a muchilika in favour of the grantor
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guaranteeing the performance of the duties annexed to the
office and stipulating that in case of msconduct or
m sbehavi our or non-fulfilment of the obligations attaching
to the office, as to which the tenure is in the nature of a
remuneration, government will have the right to resune it.
In view of these peculiar characteristics of a ghatwal
tenure in Birbhumwhich are so different fromother inheri-
tances, we find it difficult to apply to it the
161
law of Mtakshara to the full extent. The essence of a
coparcenary under the Mtakshara law is unity of ownership
As observed in Katama Natchir v. The Raja of Sivaganga(l),
there has to be community of interest and unity of posses-
sion between all the, nenbers of the famly, and upon the
death of any one of themthe others may well take by survi-
vorship that in which they had during the deceased’'s life-
time a comon interest and a conmon possession. The inci-
dents attaching to a Birbhum ghatwali tenure rule out the
exi stence  of -any notion of commnity of interest and unity
of possession of the nenbers of the faml|ly with the holder
for the tinmebeing. He is entitled to be nmamintained in
excl usive possession of the ghatwali |ands and the devol u-
tion of the property is to himin the status of a sole heir
This view finds support fromthe observations of Lord Fitz-
gerald in Kali Pershad v. Anand Roy(2), though nmde in

respect of a zamindari ghatwali, yet also appositely ap-
plicable to a governnent ghatwali. Hi's Lordship observed as
follows : -

"\Where, however, the Mtakshara governs, each son i mre-
diately on his birth takes a share equal tohis father in
the ancestral i mobveabl e estate. Having regard to the origin
and nature of ghatwali tenures and their purposes and inci-
dents as established by decided cases, nost of which have
been referred to in the course of the argunment, it is admt-
ted that such a tenure is in some particulars distinct from
and cannot be governed by, either the general objects of
H ndu inheritance as above stated, or by the before-quoted
rule of the Mtakshara.

It is admitted that a ghatwali estate is - inpartable
--that is to say, not subject to partition; that the el dest
son succeeds to the whole to the exclusion of his  brothers.
These are propositions that seemto exclude the application
of the Mtakshara rule that the sons on birth each take an
equal estate with the father and are entitled to partition."

Simlar opinion was expressed in Chhalraclhari ~Singh
v. Saraswati Kumari(3), by a Bench of the

(1) (1861-3) 9 M1.A 543. (3) (1895) I.L.R 22
Cal . 156.

(2) (1888) I.L.R 15 Cal. 471.
162

Calcutta High Court. The follow ng passage from that a
deci si on may be quoted wth advantage : -

"The |earned pleader for the appellant has however . con-
tended before wus ,that, although this ghatwali tenure is
impartible, yet according to the decision of their Lordships
of the Privy Council in Chintaman Singh v. Now ukho Koon-
wari (1), it is not necessarily separate property, and that
as their Lordships observe 'whether the general status of a
H ndu fam |y be joint or undivided, property which is joint
will follow one and property which is separate wil |
foll ow anot her course of succession.’ The decision referred
to is no doubt an authority for the proposition that there
nmay be inpartible joint famly property, such as a raj or
other estate sinilar to a raj, but whether such property is
to be regarded as joint or separate would appear to depend
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generally upon the character of the property at its incep-
tion, such as the nature of the grant, etc. <creating it.
Havi ng regard however to the view we have already expressed
as to the status of the family in the present case, and as
to the ghatwali tenure having been the exclusive property of
Ananta Narain, we think it is unnecessary to determ ne what
was originally the character of this tenure, although, if we
were called wupon to decide the question, we should be
di sposed to say, with reference to the peculiar character of
these tenures as described in Regulation XXI X of 1814, that
they were intended to be the exclusive property of the
ghatwal forthe tine being, and not joint famly property in
the proper sense of the

In Raja Durga Prashad Singh v. Tribeni Singh(2), again it
was said as follows :-

"It was certainly an advantage to the whole famly that
one of their menbers should hold the office and the tenure.
He coul.d put other menmbers of the famly into mnor offices
and grant 'them subordi nate interests commonly called |jotes,
and he coul'd and woul d generally provide for the famly in
t he nmanner
(1) 13 WR 21. (2) (1918) 45 I.A 251.

163
expected of its head. But this is a |long way off making him
atrustee for the family or treating the ghatwali estate as

possessed by the fam |y and reducing the ghatwali to the
position of karta or nanaging head of ~the  famly. Their
Lordshi ps do not find that the incidents of ghatwali tenure

are such as to give the famly any rights over the property
while it 1is in the hands of the ghatwal, ~and they find
thensel ves upon this point infull agreenent wi th the courts
in India."

In Narayan Singh v. N ranjan Chakravarti (1), Lord Sumer
made an exhaustive review of the decided cases and examni ned
the whole position of ghatwali tenures generally and ob-
served that where the tenure is hereditary, a recognized
right to be appointed ghatwal takes the place of a fornal
appoi ntnent and a recognized right in the superior to dis-
mss the ghatwal if he is no longer able and wlling to
render the service required by his tenure, and to  appoint
another to the office and the tenure of the |lands, then
readily suffices to maintain in perpetuity the incidents of
the tenure.

In these circunmstances it is not possible to hold that
the Mtakshara rule that when a person inherits property
fromany one of his three i medi ate paternal ancestors, his
sons, grandsons and great-grandsons acquire an interest in
it by birth can have any application to the case of these
grants which are in the nature of a remuneration for/  the
performance of certain services by the holder of that of-
fice. A ghatwali has to be regarded as sonething “connected
with an office and as observed by Lord Summer in the  above
nmentioned case, the office cannot except by special custom
grant or other arrangenent, either run with Ilands or  be
served fromthem In other words, just as prinogeniture and
inmpartibility are handmaids, sinmlarly the ghatwal's office
and the ghatwali tenure are two inseparables and cannot be
| odged in separate conpartnents. If the office cannot be in
the nature of coparcenary property, the tenure must follow
the same way. Thus it is not easy to conceive that an inter-
est
(1) (1924) 51 1.A 37.

164
can be acquired at the birth of a nenber of a joint
famly in a tenure which is annexed to an office, even if it
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has descended fromthree i medi ate paternal ancestors. In
certain eventualities the selection of the next heir depends
on the choice of the ruling authority and in case of m scon-
duct or misbehaviour of the holder for the tine being the
ruling power can not only dismss the ghatwal but even
resume the tenure. This is a feature which places this
heritable property in a class by itself as distinguished
from ot her inheritances governed by the Mtakshara | aw

The view that in Birbhum ghatwali tenures are in the
nature of separate property or the exclusive property of the
ghatwal finds support fromthe fact that in many instances,
whenever succession has opened out in respect of them it
has been determ ned according to the Mtakshara rule ap-
plicable to the devol ution of separate property irrespective
of the circunstance whether the deceased died in joint or
separate status w th the other nenmbers of the famly.
Thirteen instances of such practice in the past anpongst
menbers of the Bais-Chaurasi clan were proved in the case,
in all of 'which the wi dow succeeded in preference to a nmale
hei r. The 'l earned trial Judge held that in some of these
i nstances the femal e succeeded because the agnate nearest in
line was separate fromher husband; as regards the others
though he reached the conclusion that the evidence of sepa-
rati on was weak, he thought that these did not establish a
custom superseding in cases of joint famly property the
rule of survivorship. The H gh Court was of a different
opinion. It rightly remarked that whil e nunerous instances
of female succession to the estates held by Baisi-Chauras
gaddi dar’s had been  proved, not a single instance of a
femal e havi ng been excluded fromthe appoi ntment of a ghat-
wal on the ground of an agnate being entitled to come in as
a coparcener of the last holder by survivorship ‘had been
proved, and that in these circunstances there was force in
the contention that even if the tenures in question were
ancestral joint fam |y property, succession thereto was
165
governed by the Mtakshara rule applicable to /'separate
property.

For the reasons given above we held that the  Mtakshara
rule that the property inherited by a person fromhis ime-
di ate paternal ancestors becones ancestral in his-hands and
in it his sons, grandsons and great-grandsons acquire a
right at the nonent of the birth has no apposite application
to Bi rbhum ghatwal i tenures.

The | earned counsel for the appellant in support of his
contention placed reliance on a nunber of decisions of their
Lordshi ps of the Privy Council concerning inpartible estates
governed by the Mtakshara |law, wherein it was held that the
succession to an inpartible estate which is the ancestra
property of a joint Hindu famly governed by the M+takshara
law is governed by the rule of survivorship subject to the
custom of inpartibility; the eldest nenmber of the  'senior
branch of the fam |y succeeding in preference to the direct

lineal senior descendants of the common ancestor, if the
latter is nore renpte in degree. Particular reference was
nade to the remarks of Turner L..lI. in the Sivaganga

case(1), and to the observations in Baijnath Prasad Singh v.
Tej Bali Singh (2) and in the case of Shiba Prasad Singh v.
Rani Prayag Kumari Debi (3). Therein it was said that in the
case of ordinary joint famly property the nenbers O the
famly have (1) the right of partition, (2) the right to
restrain alienations by the head, (3) the right of nminte-
nance, and (4) the right of survivorship. The first of these
rights cannot exist in the case of an inpartible estate,
though ancestral, fromthe very nature of the estate. The
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second and third are inconpatible with the custom of inpart-
ibility. To this extent the general |law of the Mtakshara
has been superseded by customand the inpartible estate,
though ancestral, is clothed with the incidents of self-
acquired and separate property. But the right of survivor-
ship is not inconsistent with the customof inpartibility.
Thi s right

(1) (1861-3) 9 MI.A 543. (3) A1.R 1932
P. C. 216.
(2) (1921) I.L.R 43 Al. 228.
22
166
therefore still remains and to this extent the estate
still retain.s its character of joint famly property and

its devolution is governed by the general Mtakshara |aw
applicabl e to such property and that though the other rights
whi ch a coparcener acquires by birth in joint fam |y proper-
ty no longer exist, the birthright of the senior nmenber to
take by survivorship still renains.

In our view, these observations have no application to
the tenures insuit. As already indicated, it is not possi-
ble to concede in their case that a nenber of a joint famly
governed by the Mtakshara | aw acquires any right by birth
in them The general |aw of Mtakshara creating that right
seens to have been superseded in their case not only by
peculiarities inherent in the nature of these tenures but by
encroachments of customon it. Mreover, it appears that the
remarks relied upon were made in cases where the inpartible
estates were adnmittedly joint famly property or the grants
were of such a character that they are intended for the
benefit of the famly as such. The ratio of these ‘decisions
was that even though certain incidentsattaching to joint
famly property may cease to exist by custom sone  others
whi ch are not affected by custom may survive. This reasoning
can have no application to property which at no stage what-
ever could be clothed or was clothed with any of the inci-
dents of coparcenary property.

The | earned counsel for the appellant placed considera-
ble reliance on the observations of Sir Dawson MIller C. J.
in Ful bati Kumari v. WMheshwari Prasad(1). The | earned
Chief Justice therein dissented fromthe View urged before
him that all ghatwali property is the exclusive separate
property of the holder for the tinme being and that it de-
vol ves according to the rules affecting separate property
subject again to the circumstance of inpartibility. He
observed that the fact that a raj is inpartible does not in
a case governed by the Mtakshara | aw make it separate or
sel f-acquired property, that it may be sel f-acquired

(1) A 1. R 1923 Pat. 453.
167
property or it may be the property of a joint “undivided
famly and that in the latter case succession will be | regu-

| ated according to the rule of survivorship. In our opinion,
these observati ons have no application to the case of Birb-
hum ghatwalis because in express terns these were excluded
fromconsideration in that case. In the judgnment it was said

“I'n our opinion, the estate in the present case is in no
way conparable to the Birbhum ghatwali tenures and Regul a-
tion XXI X of 1814 does not apply to it."

The decision in the case proceeded on the assunption
that Birbhum ghatwalis stood apart from other ghatwalis
which stood on the same footing as inpartible estates gov-
erned by Mtakshara | aw

The | earned Attorney-Ceneral challenged the correctness
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of these decisions and contended that the decisions of the
Privy Council on this subject were not uniform He drew our

attention to the observations made in Sartaj Kuari’'s
case(l), in the Second Pittapur case(2), and in Tipperah
case(3). There may be a seeming conflict between the view

expressed in those decisions and the view expressed in
Baijnath Prasad Singh v. Tej Bali Singh(4), and in Shiba
Prasad Singh v. Rani Prayag Kurnari Debi(5). It seens to us
however that these latter cases have settled the law ap-
plicable to joint famly inpartible estates governed by
M takshara law and it is rather late in the day to reopen a
controversy settled by a series of decisions of the Privy
Counci | .

The contention that on the death of the last holder a
ghatwali tenure in Birbhumreverts to the grantor and that
notionally there is a resunption of it in favour of govern-
ment and a re-grant to the next heir does not inpress us.
On the express terns of the regulation these tenures are
heritable from generation to generation and the theory of
resunption and re-grant is inconsistent with their heritable

character. _Inheritance can never remain in abeyance and on
t he

(1) (1887-8) 15 LA. 51. (4) (1921) 1.L.R 43
All. 228.

(2) (1918) 45 1.A 148. (5) A.1.R 1932 P.C
216.

(3) (1867-9) 12 MI.A 523
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death of the last holder the estate i mediately vests in the
next heir. The circunstance that the governnent may in
certain events have the power to dismss a ghatwal or to
forfeit the tenure cannot lead to the  inference that it
termnates and is re-granted at every death.

The argunent of the |earned counsel for the appellant
that a wi dow not being a descendant of the grantee under the
terns of Regulation XXI X of 1814, is not entitled to inherit
to Birbhumghatwali tenures al so/does not inpress /us. The
regul ation does not enact any rule of succession ‘'to /'these
tenures, and the devolution with respect to themis ‘admt-
tedly determined by personal |aw or custom The expression
"descendants" used in the regul ati on cannot deprive fenales,
li ke a widow or a nother, fromtaking the inheritance where
they are legal heirs under Mtakshara | aw or under custom
Femal es have invariably been allowed to succeed to these
tenures in the past. The appellant’s counsel conceded  that
if the property was the separate property of Kali~ Prasad
Singh, the defendant was entitled to inherit to it. We
think that the expression "descendants" has ‘been |[|oosely
enployed in the regulation for the word "heirs". On /'this
point we are in agreenent with the observations made by a
Bench of the Calcutta Hgh Court in Chhat radhari = Si ngh
v. Saraswyati Kumari(1).

It may further be pointed out that even if the conten-
tion of the |earned counsel for the appellant is to be
accepted, by no process could the trial court have passed a
decree in favour of the plaintiff in respect of itens 4, 5
and 6 of the schedule Adnmittedly these were acquired by
Krishna Prasad Singh, father of Kali Prasad Singh by a
decree of court passed in his favour against his collatera
Kat ku Si ngh who al so claimed these properties as an heir to
the last male owner Banwari Singh (vide Exhibit 4). These
pro perties having devolved upon Krishna Prasad Singh by
obstructed heritage, were in the nature of separate property
in his hands and could not fall within the
(1) (1895) I.L.R 22 Cal. 156.
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definition of ancestral property given in Mtakshara. Sarju
Prasad Singh, uncle of Krishna Prasad Singh, could acquire
no right or roterest in these properties by birth enabling
him to claimthemby survivorship. Kali Prasad Singh who
inherited themon the death of his father got them as his
separate property as he had no son who could acquire any
interest in themby birth. Wth regard to this property the
wi dow was certainly an heir after the death of her husband’
and plaintiff could have no cl ai mwhatsoever in respect of
these items of the schedule. This aspect of the case seens
to have been |l ost sight of in the two courts bel ow.

The result, therefore, is that this appeal fails and is
di sm ssed with costs.

FAZL ALl J.--Wile agreeing generally with nmny |earned
brother Mhajan J., 1 wish to say a fewwrds to indicate
the main ground on-which'l would dismss this appeal

There  are a number of authoritative decisions dealing
with the special features of ghatwali property, one of which
is said to be that if the ghatwal is a nenber of a joint
famly, the famly has noright over the property while it
is in his hands. [See Durga Prashad Singh v. Tribeni
Singh(1)]. The logical corollary fromthis characteristic of
ghatwali property would seemto be that it is more in the
nature of exclusive property of the ghatwal than of joint
fam ly property. Neverthel ess, in sonme cases, succession to
such property has been deternined with reference to the
rules of Hndu law regarding joint property, where the
ghatwal was found to be a menber of the joint famly. As at
present advised | amnot prepared to say that those cases
were wongly decided, but | think it will not be ‘incorrect
to say that customand usage are also inportant  factors
governi ng succession to ghatwali property, and it is con-
ceivable that while in sonme cases custommay devel op on the
lines of Hindu |aw relating to succession owing to repeated
i nst ances of
(1) (1918) 45 I.A 251.
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tacit and unquestioned application of the law, in other i.a
cases succession to ghatwali property my be governed not
entirely by H ndu | aw but by such |aw as nodified-in certain
respects by usage and custom

The question with which we are concerned in this case
is whether the wi dow of a deceased ghatwal, who was a nenber
of ajoint family and died |l eaving no issue or direct male
descendants, can succeed to the ghatWali property in prefer-
ence to the nearest nal e agnate.

On a reference to the plaint, it would appear that what
the plaintiff contended was that the clan to . which the
parties belong was governed by the Mtakshara school of
Hindu |aw "subject to their clan custoni, one of which was
said to be that fenales, viz., w dow, daughter or nother
and persons claimng through fermal es could not and did not
succeed on the death of the ghatwal. This allegation was
controverted in the witten statenent, and it was clained
that the fam|ly was governed by the Mtakshara system of |aw
and "there was no clan custom governing the estate in suit."
Upon t hese pl eadi ngs, one of the issues framed by the tria
court was "whet her succession to the ghatwali is governed by
custom as alleged in paragraph 7 of the plaint." In the
course of the trial, the plaintiff tried to prove that
fermal es were al ways excluded as alleged by him [In this, he
did not succeed. The courts bel ow however found that the
guestion which directly affected the present case was a nuch
narrower one, nanely, whether females could succeed even
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when the famly was joint. So far as this question is con-
cerned, both the courts bel ow are agreed that fenales cannot
be excluded if the property is the separate property of the
ghatwal . But the question which still remains to be decided
is what the true legal position would be if the property is
deenmed to be joint property. It appears that evidence was
adduced at the trial to show that in 13 instances affecting
the Bai si-Chaurasi clan to whomthe Birbhum ghatwals admt-
tedly belong, the w dow of the |last ghatwal succeeded in
preference to a nale agnate.
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The trial judge however found that in four of these in-
stances the nearest agnate who clainmed the property was

separate fromthe ghatwal or his widow, but, in the other
i nstances, there was no evidence of separation, or "the
evi dence was weak", which, | take it, is another way of
saying that it could not be safely relied on. It seenms to ne
that these instances |end some support to the view that
H ndu | aw has been nodified by custom so far as the Birb-
hum ghatwalis are concerned, and that anong the ghatwals
bel ongi ng-to this class, where the last ghatwal dies |eaving
a wi dow but no issue, then she succeeds in preference to the
nearest rmale agnate, even though the famly may be joint.
The Birbhum ghatwal's forma class by thensel ves, and they
are al so subject to a special Regulation-Regulation XXI X of
1814. That Regul ati'on states anbng other things that this
class of ghatwals shall be entitledto hold the ghatwali
property generation after generation and that they and their
descendants in perpetuity shall be maintained in_ possession
of such property. Strictly speaking, neither a widow nor a
di stant agnate will conme within the terns of the Regul ation,
not being a descendant of the |ast ghatwal, ~and ‘therefore
custom and usage cannot be ruled out in determning succes-
sion in such cases. The strongest case which was relied
upon by the appellant is Fulbati Kumari v. Maheshwari = Pra-
sad(1l) where it was laid down that on the death of a ghat-
wal, who was a nenber of a joint famly, the /ghatwal

property would devol ve according to the rules of H ndu |aw
affecting joint property, that iSto say, by the rule of

survivor shi p. But, in this case, Dawson MIler C.J. who
del i vered the judgnent, took care to observe that the ghat-
wali estate which was the subject of [itigation was  not
conparable to the Birbhum ghatwali ’'tenures, which  neans

that the rule laid down in that case nay not apply to Birb-
hum ghat wal s.

In the present case, the Conmm ssioner, who represented
the Governnent and who had special neans of knowing the
usages affecting the Birbhurn ghatwals.

(1) A 1.R 1923 Pat. 453.
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appoi nted the respondent as the ghatwal, stating t hat
he was "following a well-established precedent in the
case of these ghatwals by recognizing the wdow in the
absence of a direct heir.” In ny opinion, whatever evidence
there is in this case supports the Conmi ssioner’s view, —and
there is hardly any cogent evidence to rebut it. 1In the
circunstances, | agree that this appeal ought to be dis-
m ssed with costs.
Appeal dism ssed.
Agent for the appellant: P.K Chatterjee.
Agent for the respondent: S.P. Varna.
ADAMII UVAR DALAL
V.
THE STATE OF BOVBAY
@
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