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The first respondent (plaintiff) filed the suit QS
No. 91/84 for declaration of its title and for recovery possession
of the plaint schedule property. The appellant (defendant no. 2)
filed witten statenent in the suit contending that the suit was
not naintainable; the plaintiff had no title to the plaint
schedul e | and; the agreenent dated 13.2.1973 did not confer any
title on the plaintiff and the said agreenent was signed only by
five nenbers of the tarwad out of about 100 nenbers and it did
not convey legal or valid title over the properties in question
on the plaintiff. In addition, the defendant no. 2 resisted the
suit on some nore grounds. Trial court, after a full dressed
trial, appreciating the evidence placed on record, decreed the
suit declaring that the plaintiff-commttee has got title to the
property as nmutawal li in managenent of the nbsque and comon
graveyard. The trial court also granted decree for recovery  of
possessi on of plaint schedul e property fromthe defendant no. 2
with a direction that the defendant no. 2 shoul'd denolish the
alterations nade by himduring the pendency of the suit and
surrender possession of the prem ses with the structure that
existed prior to the institution of the suit. The defendant no.
2 was al so restrained by pernanent injunction fromdenolishing or
altering the tonb which existed on the property at thetinme of
the institution of the suit. The defendant no. 2 filed appea
A.S. No. 187/87 in the court of the District Judge. The first
appel l ate court, on consideration and reappreciation of evidence
recorded the findings against the plaintiff. It allowed the
appeal and dismissed the suit holding that the plaintiff failed
to establish its entitlenent to the suit property and that it was
not entitled for recovery of possession of the sanme.  The first
appel l ate court al so found agai nst the defendant no. 2.in regard
to his claimof title over the suit property. Aggrieved by the
j udgrment and decree of the first appellate court, the plaintiff
filed second Appeal No. 638/88-A in the High Court. The
def endant no. 2 also filed cross objections in so far as the
findings of the district court were against him The |earned
Singl e Judge of the Hi gh Court referred the appeal to a Division
Bench for consideration and decision on the foll owi ng question of
| aw

"The question to be decided is whether Section 85
will operate in respect of the pending proceedi ngs
whi ch has not becone final."
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The Division Bench of the High Court allowed the second
appeal filed by the plaintiff and dism ssed the cross objections
filed by the defendant no. 2. The Hi gh Court, by the inpugned
judgrment, held that transfer of mutawal liship in favour of the
plaintiff was not valid. It also held that Exbt. A-2, the
agreenment dated 13.2.1973, was not valid in the eye of |aw but at
the sanme tine the Division Bench held that the plaintiff-
conmittee was entitled to sue for recovery of possession of the
pl ai nt schedul e property. The Hi gh Court al so gave directions to
the State Wakf Board to exercise its power under Section 63 of
the Act to appoint a nutawalli in place of the plaintiff. Hence
defendant no. 2 is in appeal before us calling in question the
validity and correctness of the inpugned judgnent and decree.

The High Court in the inmpugned judgnent has recorded that
the foll owi ng substantial questions of |aw arose for
consi derati on: -

"1, Whether this court is conpetent to decide the
guestion of WAkf in view of Section 85 of the
Wakf Act, 1995?

2. Vet her the right of Mutawalli is transferable?
3. Was the court below correct in holding that the
plaintiff was not legally entitled tofile the

suit?"

On the first two questions, the High Court found agai nst
the plaintiff observing that the civil court had jurisdiction to
try the suit and the transfer of nutawalliship was not valid. In
dealing with the third question, the H gh Court accepted the
alternative argunment of the l[earned counsel for the plaintiff
that even if Exbt. A-2, the agreenent dated 13.2.1973, was

invalid, since the plaintiff was acting as a mutawal'li in fact,
he was entitled to recover possession. |n doing so, the Hi gh
Court took note of the definition of nutawalli given in the Wafk
Act, 1954 that mutawal i includes a person who acts as nutawal | i

referred to the witten statement filed by the Wakf Board wherein
it had been stated that the plaintiff-commttee was very regular
in submtting annual statenent of accounts to the Wakf Board and
i n paynent of annual contribution to the Board as per the
provisions of the Act. The H gh Court relying on the decisions

i n Moideen Bibi Amual vs. Rathnavelu Mudali [AI'R 1927 Madras 69]
and Syed Mustafa Peeran Sahib & Anr. Vs. State Wakf Board rep.
by its Secretary, Madras [Al R 1969 Madras 66] concluded that a
person acting as a nutawalli is entitled to the rights and duties
of the nutawalli. In this view, the High Court held that the
plaintiff-conmittee was entitled to sue for recovery of
possession. The High Court rejected the contention of the second
def endant that the document created in favour of the first

def endant was valid. The case of the second defendant that his
father was in possession from 1948 was also rejected. In the
result, by the inpugned judgnent, the judgnment of the first
appel | ate court was set aside and a decree was passed entitling
the plaintiff to recover possession of the plaint schedule
property fromthe second defendant. A further direction was
given to the Wakf Board to exercise its power under Section 63 of
the Wakf Act and to appoint a nmutawalli in place of the plaintiff
nmaking it clear that the decree granted to the plaintiff could be
executed by the plaintiff or if the plaintiff is renoved, by

anot her mutawal I'i appointed by the Wakf Board. It nay be stated
that the plaintiff-comrttee appeared to be satisfied with the
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i mpugned judgnent as it has neither filed any appeal nor cross-
obj ections aggrieved by it.

Shri R F. Nariman, the |earned senior counsel for the
appel l ant, contended that the H gh Court conmtted a serious
error in reversing the judgnment of the first appellate court on a
so-cal | ed substantial question of law without fornmulating it so
as to put the parties on notice; such a course adopted by the
H gh Court was contrary to the nandatory requirenment of Section
100 of Givil Procedure Code. The reversal of the judgment of the
first appellate court on a question of fact under Section 100 of
Cvil Procedure Code, that too in the absence of any pleading
i ssue and supporting evidence, cannot be sustai ned.

In opposition, Shri T.L.V. lyer, the |earned senior counse
for the respondents, nade subm ssions supporting the inmpugned
judgment. According to him having regard to the definition of
mutawal I i given in-Section 3(f) of the Wakf Act, 1954, the
plaintiff-comnmttee was nutawal [\i by virtue of the fact that it
was acting as-a nutawal |l i even assum ng that Exbt. A-2, the
agreenment dated 13.2.1973, was invalid. The |earned senior
counsel , referring to the very judgnments referred in the inmpugned
judgrment, in particular the case of Mideen Bibi Amral (supra),
submitted that no fault can be found with the inmpugned judgnent.
He added that when the High Court has done substantial justice by
the i npugned judgnent, this Court may not interfere with the sane
exercising jurisdictiion under Article 136 of the Constitution
doi ng so may anmount to allowing a trespasser, i.e., the
appel lant, to continue in possession of the suit property.

It does appear to us fromthe inmpugned judgnment that the
substantial questions of |aw were fornul ated for consideration in
the course of witing the judgnent. The |earned Single Judge
referred the second appeal to the Division Bench only on one
guestion of law already referred to above. Be that as it may,
the parties were not nade known about the substantial questions
of law if formulated that arose for consideration as required
under Section 100 of Civil Procedure Code so that they could
address on such a substantial question of law. In'this case,
al t hough findi ngs have been recorded against the plaintiff on
guestions 1 and 2, on the third question, the defendant No. 2 had
no opportunity to put forth his case. This, in our viewis a
serious infirmty being contrary to requirenment of Section 100 of
Cvil Procedure Code. It is plain and well-settled that in order
to claima decree for declaration of title and for recovery of
possession in the civil suit the plaintiff had to essentially
pl ead necessary facts so that the defendant could neet that case
inthe witten statenent and the parties could adduce evi dence on
such clainms. Qur attention was drawn to plaint to show that

there was no such pleading. It is clear fromthe perusal of the
plaint that the plaintiff did not plead the case that
alternatively it was acting as nutawalli as a matter of fact even
though Exbt. A2 was illegal and nutawalliship could not be
validly transferred. No issue was raised by the trial court as
to whether the plaintiff was a nutawal li as per Section 3(f) of

the Wakf Act 1954. Even before the first appellate court, the
only point that was taken up for consideration was "Wether the
first respondent is entitled to the declaration of title to the
pl ai nt schedul e property, recovery of possession of the plaint
schedul e property along with the building situated therein on the
strength of plaintiff’s title and for a permanent prohibitory

i njunction restraining the appellant fromdenolishing or altering
the existing building, tonb, situated in the plaint schedule
property". No doubt, it was brought to our notice that the tria
court in its judgnent has stated that the plaintiff-conmittee was
actually acting as a mutawal i but the first appellate court has
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clearly pointed out that the definite case pl eaded by the
plaintiff was based on the title to the plaint schedul e property
by virtue of Exbt. A-2 and that it was not a specific case in the
pl eading of the plaintiff that by virtue of definition of

mut awal | i under 1954 Wakf Act the plaintiff-comittee actually
acting as a nutawalli was entitled for relief. |In this case, the
first appellate court in para 26 of its judgment has observed

t hus: -

" 26. It woul d appear froma readi ng of the
judgrment of the lower court that the | ower court
proceeded on the footing that once it is found that
the title on the plaint schedul e property set up by
the appellant is not established the first respondent
who filed the suit for declaration of title and
recovery of possession on the strength of title on
the plaint schedul e property is entitled to succeed
in the suit. |t appears that the |ower court forgot
the cardinal principle in a suit for declaration of
title and recovery of possession on the strength of
title, the plaintiff can succeed only on establishing
his title to the plaint schedule property and he
cannot succeed on the weakness of the case put
forward by the defendant.” My foregoing di scussions
clearly establish that the first respondent has not
succeeded in establishing its title to the plaint
schedul e property to obtain the declaration of title
and recovery of possession of the plaint schedul e
property though rival ‘title to the plaint schedule
property set up by the appellant is also found
against by him Therefore, it is clear that the
first respondent is not entitled to the declaration
of title to the plaint schedule property and recovery
of possession of the plaint schedule property al ong
with the building situated therein on the strength of
the plaintiff’s title and for the pernmanent

prohi bitory injunction restraining the appellant from
denol i shing or altering the existing building tonb
situated in the plaint schedule property."”

As is evident fromthe inpugned judgment, the Hi gh Court

took into consideration the witten statenent filed by the
Secretary, Wakf Board wherein it has been stated that the
plaintiff-comittee was very regular in submtting annua
statenment of accounts to the Wakf Board and in paynent of annua
contribution to the Board as per the provisions of the Act in
support of the view that the plaintiff was actually acting as a
mutawal li. This approach, in our view, is not correct..  The
witten statenent filed by Wakf Board could not bind the

def endant no. 2. Further any statenment made in the said witten
statenment could not be accepted against the defendant No. 2
unless it was established on the basis of evidence. 'The decision
of Mbi deen Bi bi Ammal (supra), in our view, does not help the
plaintiff. To apply the said decision, necessary facts ought to

have been pl eaded and established. In the case on hand, as
al ready noticed above, neither there was pleading specifically in
that plaint as to the plaintiff actually acting as a nutawalli to

cone within the scope of Section 3(f) of 1954 Wakf Act nor

accept abl e and sufficient evidence was placed on record to prove
it as a fact. |In the situation, the aforementi oned deci sion has
no application to the case of the plaintiff. Wen the plaintiff
cane forward specifically pleading that he was entitled for
declaration of title and for recovery of possession of the plaint
schedul e property based on the agreenment Exbt. A-2 dated
13.2.1973, it could succeed only on the basis of validity of
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Exbt. A-2 and the validity of transfer of nutawalliship inits
favour. Since all the courts have concurrently found that

nmut awal | i ship could not be validly transferred in favour of the
plaintiff-conmttee under Exbt. A2, the suit filed by the
plaintiff ought to have been dism ssed. The plaintiff could only
succeed on the strength of its case and not on the weakness found
in the case of the defendant, if any. The first appellate court
havi ng el aborately consi dered the evidence placed on record in
the light of the pleadings of the parties had come to the right
conclusion in dismissing the suit of the plaintiff. The High
Court in second appeal, in our view, was not right in upsetting
the findings of fact recorded by the first appellate court, that
too without putting the parties on notice on the substantia
guestion of law. Even otherw se, the finding of the H gh Court
on question no. 3 cannot be sustai ned when such a case did not
arise for consideration in-the absence of necessary pleading in
the plaint in that regard. Mre so when the case of the
plaintiff was based clearly on title said to have been derived
under Exbt. A-2.

Under the circunstances and in the light of what is stated

above, the inpugned judgnment cannot be sustained. In the result,
the appeal is allowed, the inmpugned judgnent is set aside except
the direction given to the Wakf Board to act under Section 63 of
the Wakf Act, 1995 'andthe suit filed by the plaintiff is

di smissed. In other words, the direction given by the Hi gh Court
to the Wakf Board to exercise power under Section 63 of the Wakf
Act, 1995 is maintained. In case any of the parties wants to

chal |l enge that the property in question is not' a wakf property,
it is open to such party to seek appropriate renedy in accordance
with law. No costs.




