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31(2), 31(4); Sch.VIil, List Il entry 46, List Ill entry 42.

HEADNOTE

The Bill relating to the Orissa Estates Abolition Act,
1952, was published in the Gazette on the 3rd January, 1950.
It contained a provision that any sum payable for
agricultural incomes-Tax for the previous year should be
deducted fromthe gross asset of an estate for the purpose
of arriving at its not income on the basis on which
conpensati on was payable to the estate owners. On the 8th
January, 1950, a Bill to anend the Oissa Agricultura
I ncome-tax Act of 1947 so as to enhance the highest rate of
tax from 3 annas in the rupee to 4 annas and reduce the
hi ghest slab from Rs. 30,000 to Rs. 20,000 was published in
the Gazette. Thi's Bill was dropped by the next Chief
M nister who introduced a revised Bill on the 22nd July,
1950, enhancing the highest rate to 12 annas 6 pies in the
rupee and reducing the highest slab to Rs. 15,000 and this
was passed into |aw in August, 1950. It was contended that
the Orissa Agricultural |Incone-tax (Amendnent) Act of 1950
was a fraud on the Constitution and as such invalid as it
was a colourable legislation to effect a drastic reduction
in the conpensation payabl e under the Estates Abolition Act:

Held" (i) that the question whether a |law was a
col ourable legislation and as such void didnot depend on
the. notive or bona fides of the |egislature iin passing the
| aw but upon the conpetency of the legislature to pass that
particular law, and what the courts have to determne in
such cases is whether though the |egislature has purported
to act within the limts of its powers, it has in substance
and reality transgressed those powers, the transgression
bei ng veil ed by what appears, on proper,examination, to be a
nmere pretence or disguise. The whole doctrine of colourable
legislation is based upon the maximthat you cannot do
indirectly what you cannot do directly.
2
(ii) The impugned Act was in substance and forma Jlaw in
respect to the "taxing of agricultural income"™, as described
in entry 46 of List 11 of the Seventh Schedule to the
Constitution and, as the State Legi sl ature was conpetent” to
legislate on this subject, the Act was not void, and the
fact that the object of the legislature was to acconplish
anot her purpose, viz., to reduce the conpensation payable
under the Estates Abolition Act, cannot render this law a
colourable legislation and void as such, as the ulterior

obj ect itself was not beyond the conpetence of the
| egi sl ature.
(iii) Assunming that in India there is no absolute rule

of law that whatever is affixed to or built on “the soi
becomes a part of it and is subject to the sanme rights of
property as the soil itself, there is nothing in | aw which
prevents the State Legislature fromproviding as part of _an
estate abolition schene that buildings Ilying wthin the
ambit of an estate and used primarily for the nanagenent or
administration of the estate should vest in the GCovernment
as appurtenances to the estate itself. Such acquisition
would come within article 31(2) of the Constitution and if
the conditions laid down in clause (4) of that article are
conplied with, it would be protected by that clause even if
the conpensation provided for is not just and proper

(iv) The provisions in the Orissa Estates Abolition Act,
1950, relating to private lands in the possession of
tenmporary tenants are not unconstitutional. Merely because
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conpensation was based on the produce rent payable by the
tenants it cannot be said that the |andholder was given
conpensation only for the landholder’s rights and not for
t he kudi varam (tenant’s) rights al so.
(v) The expression "passed by such legislature" in article
31(4) of the Constitution nmeans passed wth or without
amendments and the fact that the provisions relating to
vesting of private lands did not forma part of the Estates
Abolition Bill as originally introduced but were added to
the Bill after the new Constitution had cone into force
woul d not deprive those provisions of the protection of
article 31(4) of the Constitution.
(vi) The provision contained in section 37 of the Oissa
Estates Abolition Act, 1950, for paynent of conpensation by
30 annual instalnments is not a piece of col our abl e
| egi sl ation. It cones clearly within entry 42 of List 111
of Schedule VII of the Constitution.
[ The question whether the provisions of the Madras Estates
Land (Ori'ssa Arendnent) Act, 1947, which enpowered the
Col l ector to settle and reduce rents were voi d because they
i nvol ved an inproper del egation of legislative powers to the
executive and contravened article 14 of the Constitution was
rai sed, but with the consent of the counsel, their Lordships
decided to |eave the question open as it did not relate to
the validity of the Olissa

3
Estates Abolition Act, which was the subject-matter in
di spute in the present case].
State of Bihar v. Mharajah Kaneshwar Singh and Qhers
([1952] S.C R 889) distinguished. Surya Pal Singh v. The
State of Uttar Pradesh ([1952] S.C. R 1056) fol lowed.
Attorney-General for Ontario v. Reciprocal Insurers and
QO hers ([1924] A.C. 328), Attorney-General for Al berta v.
Attorney General for Canada ([1939] A C. 117), Uni on
Colliery Co. of Br. Colunbia Ltd. v. Bryden ([1899] A.C
580), Cunningham v. Toneyhomma ([1903] A C 151), Be
I nsurance Act of Canada ([1932] A.C. 41), Moran v. Deputy
Conmi ssi oner for Taxation, New South Wal es ([1940] ‘A . C. 838)
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 71 to 76 of
1953.

Appeal s under article 132(1) of the Constitution of India
fromthe Judgnent and Order dated 30th January, 1953, of the
Oissa Hgh Court in Oiginal Jurisdiction Cases Nos. 13,
14, 15, 16, 25 and 26 of 1952. The facts of the case appear
in the judgnent.

B. Somayya (K. B. Krishnanmurthi, with him <for t he
appellant in Gvil Appeal No. 71 of 1953.

B. Somayya (D. Narasaraju and N. Y. Randas, with hin for
the appellant in Cvil Appeal No. 72 of 1953.

D. Narasaraju and A. Krishnaswam (N V. Randas, wth
then) for the appellant in Civil Appeal No. 73 of 1953.

D. Narasaraju (N. V. Randas, wit him :for the appellant
in Gvil Appeal No. 76 of 1953.

D. V. Narasinga Rao for the appellant in Cvil Appeal No.
75 of 1953.

R Patnaik for the appellant in Cvil Appeal No. 74 of
1953.

M C. Setalvad, Attorney-General for India, and Pitanbar
M sra, Advocate-General of Orissa (P. A Mhta, with them
for the respondent.
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1953. May 29. The Judgrment of the Court was delivered by
MUKHERJEA J.

4

MJKHERJEA J.-These six appeals arise out of as many
applications, presented to the Hi gh Court of Orissa, under
article 226 of +the Constitution, by the proprietors of
certain pernmanently settled estates within the State of
Oissa, challenging the constitutional wvalidity of the
| egislation known as the Orissa Estates Abolition Act of
1952 (hereinafter called "the Act") and praying for
mandatory wits against the State Government restraining
them fromenforcing the provisions of the Act so far as the
estates owned by the petitioners are concerned.

The inpugned Act was introduced in the Oissa State
Legi sl ature on the 17th-of January, 1950, and was passed by
it on the 28th Septenber, 1951. It was reserved by the
State Governor for consideration of the President and the
Presi dent . gave his assent on 23rd January, 1952. The Act
thus receives the protection of articles 31(4) and 31A of
the Constitution though it was not and could not be included
in the list of statutes enunerated in the ninth schedule to
the Constitution, as referredto in article 31B

The Act, so far as its main features are concerned, follows
the pattern of sim/lar statutes passed by the Bihar, Utar
Pradesh and Madhya Pradesh Legislative Assenblies. The
primary purpose of the Act is to abolish all zenmindary and
other proprietary estates and interests in- the State of
Oissa and after elimnating all ~the internediaries, to
bring the ryots or the actual occupants of the lands in
direct contact wth the State GCovernnent. It may be
convenient here to refer briefly to sonme of the  provisions
of the Act which are material for our present purpose. The
object of the legislationis fully set out in the preanble
to the Act which discloses the public purpose underlying it.
Section 2(g) defines an "estate" as meaning any |and held by
an internediary and included under one entry in any of the
general registers of revenue-paying |lands and revenue-free
| ands prepared and naintai ned under the law for ‘the tine

being in force by the Collector of a district. The
expression "intermediary" with reference to any estate is
then defined and it

5

nmeans a proprietor, sub-proprietor, |andlord, |andholder

t hi kadar, tenure-hol der, under-tenure-holder and includes
the holder of inamestate, jagir and maufi-tenures and al
other interests of simlar nature between the ryot and the
St ate. Section 3 of the Act enpowers the State ~Governnent
to declare, by notification, that the estate ‘described in
the notification has vested in the State free from al
encunbr ances. Under section 4 it is open to the /'State
Governnent, at any time before issuing such notification, to
invite proposals from"internmediaries" for surrender of
their estates and if such proposals are accepted, the
surrendered estate shall vest in the Governnment as soon  as
the agreenment enbodying the ternms of surrender is executed.
The consequences of vesting either by issue of notification
or as a result of surrender are described in detail in
section 5 of the Act . It would be sufficient for our
present purpose to state that the primary consequence is
that all lands conprised in the estate including comuna
| ands, non-ryoti lands, waste I|ands, trees, or char ds,
pasture | ands, forests, mnes and ninerals, quarries, rivers
and streans, tanks, water channels, fisheries, ferries, hats
and bazars, and buildings or structures together with the
land on which they stand shall, subject to the other
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provisions of the Act, vest absolutely in the State
CGovernment free fromall encunbrances and the internediary
shal |l cease to have any interest in them Under section 6,
the intermediary is allowed to keep for hinself hi s
honest ead and buil di ngs and structures used for residentia
or trading purposes such as golas, factories, mlls, etc.,
but buil dings used for office or estate purposes would vest
in the Governnent. Section 7 provides that an internediary
will be entitled to retain all lands used for agricultura
or horticultural purposes which are in his kha's possession
at the date of vesting. Private lands of the intermediary,
which were held by tenporary tenants wunder him would
however vest in the Governnent and the tenporary tenants
woul d be deened to be tenants under the Governnent, except
where the internediary hinself holds | ess than 33 acres of
land in any capacity.” As
6
regards” the conpensation to be paid for the conpul sory
acquisition of theestates, the principle adopted is that
the anpunt of conpensation would be calculated at a certain
nunber of years’ purchase of the net annual incone of the
estate during the previous agricultural year, that is to
say, the year imediately preceding that in which the date
of vesting falls. /First of all, the gross asset is to be
ascertained and by gross asset is nmeant the aggregate of the
rents including all cesses payable in respect of the estate.
Fromthe gross asset certain deductions are nade in order to
arrive at the net income. These deductions include |and
revenue or rent including cesses payable to the State
CGovernment, the agricultural ’incone-tax payable in the
previous year, any sumpayable as chowki dary or  municipa
tax in respect of the buildings taken over ~as office or
estate buildings and also costs of nanagenent fixed in
accordance with a sliding percentage scale with reference to
the gross incone. Any other sum payable as income-tax in
respect of any other kind of inconederived fromthe estate
would also be included in the deductions. The amount of
conpensation thus determ ned is payable in 30 annual equated
instal ments comencing from the date of vesting and an
option is given to the State CGovernnent to nake ful - payment
at any tinme. These in brief are the main features of the
Act .
There was a fairly large nunber of grounds put forward on
behal f of the appellants before the H gh Court in —assailing
the wvalidity of the Act. It is to be renenbered that the
question of the constitutional validity of three other
simlar ||egislative measures passed, respectively, by the
Bi har, Utar Pradesh and Mdhya Pradesh Legi sl ative
Assenblies had already cone for consideration before /'this
court and this court had pronounced all of themto be /'valid
with the exception of two very mnor provisions in.the Bihar
Act . In spite of all the previous pronouncenents | there
appears to have been no | ack of legal ingenuity to support
the present attack upon the Oissa legislation, and as a
matter of fact, much of the argunments put forward on behalf
of the appellants purported to have been based

7
on the majority judgment of this court in the Bihar appeals,
where two small provisions of the Bihar Act were held to be
unconstituti onal
The argunents advanced on behalf of the appellants before
the Hi gh Court have been classified by the |earned Chief
Justice in his judgnent under three separate heads. In the
first place, there were contentions raised, attacking the
validity of the Act as a whole. In the second place, the
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validity of the Act was challenged as far as it related to
certain specified itens of property included in an estate,
e.g., private lands, buildings, waste |ands, etc. Thirdly,
the challenge was as to the validity of certain provisions
in the Act relating to determ nati on of compensati on payabl e
to the internediary, wth reference either to the
cal cul ati on of the gross assets or the deductions to be made
therefromfor the purpose of arriving at the net incone.

The learned Chief Justice in a npbst elaborate judgnent
di scussed all the points raised by the appellants and
negatived themall except that the objections with regard to
some of the matters were kept open. M. Justice Narasimham
the other |earned Judge in the Bench, while agreeing wth
the Chief Justice as to other points, expressed,, in a
separate judgnent of hi's own, his suspicion about the bona
fides of the Oissa Agricultural I ncome-t ax (Second
Amendnment) Act, 1950, ~and he was inclined to hold that
though ~ostensibly it was a taxation nmeasure, it was in
subst ance-nothing else but a colorable device to cut down
drastically the income of the internmediaries so as to
facilitate further reduction of their net inconme as provided
in clause (b) of section 27(1) of the Act. He, however, did
not dissent fromthe final decision arrived at by the Chief
Justice, the ground assigned being that whenever there is
any doubt regarding the constitutionality of an enactnent,
the doubt should always go in favour of the |egislature.
The result was that with the exception of the few natters
that were kept open, ‘all the petitions were dism ssed. The
proprietors have now conme before us on appeal on the
strength of certificates granted by the H gh Court wunder
articles 132 and 133

8

of the Constitution as well as under section 110 of the
Code of Civil Procedure.

No contention has been pressed before us on behalf ' of the
appel l ants attacking the constitutional validity of the Act
as a whole. The argunents that have been advanced by the
| earned counsel for the appellants can be conveniently
di vided under three heads: In the first place, ~there has
been an attack on the validity of the provisions of two
other statutes, namely, the Orissa Agricultural -1ncone-tax
(Amendnent ) Act, 1950, and the WMadras Est at es Land
(Anmendrent) Act, 1947, in so far as they affect the
calculation of the net incone of an estate for the purpose
of determ ning the conpensation payabl e under the Act-. In
the second place, the provisions of the Act have been
chal l enged as unconstitutional to the extent that they are
appl i cabl e to private |ands and bui | di ngs of the
proprietors, both of which vest as parts of the estate,
under section 5 of the Act. Lastly, the manner of ~ paynent
of conpensation noney, as laid down in section 37 of the
Act, has been challenged as invalid and unconstitutional.
Under the first head the appellants’ main contention rel ates

to the wvalidity of the Olissa Agricultural Inconme-tax
(Amendrent) Act of 1950. This Act, it is said, is not a
bona fide taxation statute at all, but is a colorable piece

of legislation, the real object of which is to reduce, by
artificial neans, the net incone of the internediaries, so
that the conpensation payable to them under the Act m ght be
kept down to as low a figure as possible. To appreciate
this contention of the appellants, it would be necessary to
narrate a few relevant facts. Under section 27 (1)(b) of
the Act, any sum payable in respect of an estate as
agricultural incone-tax, for the previous agricultural year

constitutes an item of deduction which has to be deducted
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from the gross asset of an estate for the purpose of
arriving at its net income, on the basis of which the anount
of compensation is to be determ ned. The Estates Abolition
Bill was published in the | ocal gazette on 3rd January 1950,
As has been said

9
already, it was introduced in the Oissa Legi sl ative
Assenbly on the 17th of January following and it was passed
on the 28th Septenber, 1951. There was an Agricultura
Income-tax Act in force in the State of Orissa fromthe year
1947 which provided a progressive scale of taxation on
agricultural income, the highest rate of tax being 3 annas
in the rupee on a slab of over Rs. 30,000 received as
agricultural incone. On 8th January, 1950, that is to say,
five days after the publication of the Abolition Bill, an
amended agricultural incone-tax bill was published in the
of ficial gazette. At that time M. H K Mhtab was the
Chief Mnister of Orissa and this bill was sponsored by him
The changes proposed by this Anmendnent Act were not very
mat eri al . The hi ghest rate was enhanced from 3 annas to 4
annas in the rupee and the highest sllab was reduced from Rs
30,000 to Rs. 20,000. For sone reason or other, however,
this bill was dropped and a revised bill was_ published in
the | ocal gazette on 22nd July, 1950, and it passed into | aw
on 10th of August followi ng. This new Act admttedly made
changes of a very drastic character regarding agricultura
i ncome-t ax. The rate of taxation was greatly enhanced for
slabs of agricultural incone above Rs. 15,000 and for the
hi ghest slab the rate prescribed was as nuch as 12 annas 6
pies in the rupee. |t was stated in the statenent of
objects and reasons that the enhanced agricultural incone
was necessary for financing various devel opment schenes in
the State. This, it is said, was wholly untrue for it could
not be disputed that alnost all the persons who came. wthin
the higher inconme group and were primarily affected by the
enhanced rates were internediaries under the Est at es
Abolition Bill which was at that time before the Select
Conmittee and was expected to becone | aw very soon, and as
the legislature had already definitely decided to extinguish
this class of internediaries, it was absurd to say that an
i ncreased taxation upon them was necessary for the
devel opnent schemes. The obj ect of this amended
| egislation, according to the appellants, was total ly
different fromwhat it ostensibly purported
2
10
to be and the object was nothing else but to use it as a
means of effecting a drastic reduction in the income of  the
internediaries, so that the conmpensati on payabl e to t hem may
be reduced al nbst to nothing. This change in the provisions

of the Agricultural Inconme-tax Bill, it is further- pointed
out, synchronized with a change in the Mnistry 'of the
Oissa State. The original anended bill was introduced by

the then Chief Mnister, M. H K Mhtab, who was in favour
of allowing suitable conpensation to expropriated zemn.
dars; but his successor, who introduced the revised bill,
was said to be a champion of the abolition of zenindary
rights with little or no conpensation to the proprietors.
In these circunstances, the argunent of the |earned counse
is that the agricultural inconme-tax |egislation being really
not a taxation statute but a nmere device for serving anot her
collateral purpose constitutes a fraud on the Constitution
and as such is invalid, either inits entirety, or at any
rate to the extent that it affects the estate abolition
schene. W have been referred to a nunber of decisions on
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this point where the doctrine of col ourable |egislation cane
up for discussion before courts of law, and stress is laid
primarily upon the pronouncenent of the mgjority of this
court in the case of The State of Bihar v. Mharaja
Kaneshwar Singh and Qthers (1) which held two provisions of
the Bi har Land Refornms Act, namely, sections 4(b) and 23 (f)
to be unconstitutional on the ground, anong others, that
these provisions constituted a fraud on the Constitution.
The fact that the provisions in the anmended Agricultura
I ncome-tax Act were enbodied in a separate statute and not
expressly made a part of the Abolition Act itself should
not, it is argued, make any difference in principle. As the
guestion is of some inportance and is likely to be debated
insimlar cases in future, it would be necessary to exam ne
the precise scope and meani ng of what is known ordinarily as
the doctrine of "col ourable legislation".

It may be nade clear at the outset that the doctrine of
col ourabl e | egi sl'ati on does not invol ve any question

(1) [1952] S.C R 889.

of bona fides or nala fides on the part of the |egislature.
The whole doctrine resolves itself into the, question of
conpetency of a particular legislature to enact a particul ar

I aw. If the legislature is conpetent to pass a particular
law, the mptives which inpelled it to act are really
irrel evant. On the other hand, if the legislature |I|acks

conpetency, the question of notive does not arise at all
Whet her a statute is constitutional or not is thus always a
guestion of power( " (1). A distinction, however, exists
between a legislature which is l'egally omipotent like the
British Parlianment and the | aws pronul gated by which could
not be challenged on the ground of inconpetency, and a
| egislature which enjoys only alimted or a qualified
jurisdiction. If the Constitution of a State distributes
the legislative powers anongst different bodies, which have
to act wthin their respective spheres narked out by
specific legislative entries, or if there are limtations on
the legislative authority in. the shape of fundanenta
rights, questions do arise as to whether the legislature in
a particular case has or has not, in respect to the subject-
matter of the statute or in the method of —enacting it,
transgressed the limits of its constitutional powers. Such
transgressi on may be patent, nanifest or direct, but it my
al so be disguised, covert and indirect and it is to this
latter class of cases that the expression “col orabl e
| egi sl ation" has been applied in certain Judici a
pronouncenents. The idea conveyed by the expression is that
al t hough apparently a legislature in passing a statute
purported to act withinthe limts of its powers, yet in
substance and in reality it transgressed these powers, the
transgression being veiled by what appears, on proper
exam nation, to be a nmere presence or disguise. As was said
by Duff J. in Attorney-General for Ontario

V. Reci procal Insurers and Ot hers(2),

"Where the | aw maki ng authority is of alimted or qualified
char act er it my be necessary to examne wth sone
strictness the substance of the | egislation

(1) Vide Cooley's Constitutional Linmtations Vol. 1. p.
379.

(2) [1924] A C. 328 at 337.
12

for the purpose of determining what is that the |legislature
is really doing."

In other words, it is the substance of the Act that is
material and not merely the formor outward appearance, and
if the subject-matter in substance is sonething which is
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beyond the powers of that legislature to | egislate upon, the
form in which the lawis clothed would not save it from
condemat i on. The | egi sl ature cannot viol ate t he
constitutional prohibitions by enploying an indirect nethod.
In cases like these, the enquiry nust always be as to the
true nature and character of the challenged |egislation and
it is the result of such investigation and not the form
alone that will determine as to whether or not it relates to
a subject which is within the power of the legislative

aut hority(1). For the purpose of this investigation the
court could certainly exam ne the effect of the |I|egislation
and take into consideration its object, pur pose or
design(1l). But these are only relevant for the purpose of

ascertaining the true character and substance of t he
enact ment and the class of subjects of legislation to which
it really belongs and not for finding out the notives which
i nduced the legislature to exercise its powers. It is said
by Lefroy in his well  known work on Canadian Constitution
that even if the |egislature avow on the face of an Act that
it intends thereby to legislate inreference to a subject
over which it has no jurisdiction, yet if the enacting
cl auses of the Act bring the legislation withinits powers,
the Act cannot be considered ultra vires(3).
In support of his contention that the Olissa Agricultura
I ncome-tax (Amendnment) Act of 1950 is a col orable piece of
legislation and hence ultra vires the Constitution, the
| earned counsel for the appellants, as said  above, placed
consi derabl e reliance upon the majority decision of this-
court in the case of The State of Bihar v. Sir Kameshwar
Si ngh(4), where two clauses
(1) Vide Attorney-General for Ontario V. Reci proca
Insurers and OGthers, [1924] A C. 328 at 337.
(2) Vide Attorney-Ceneral for Al berta v. ~Attorney-GCenera
for Canada
[19391 A.C | 17 at 130.
(3) See Lefroy on Canadi an Constitution, page 75.
(4) [1952] S.C.R 889.

13
of the Bihar Land Reform Act. were held to be un-
constitutional as being col ourabl e exercise of |egislative
power under entry 42 of List Ill of Schedule VI of the
Constitution. The |earned counsel has also referred us,” in
this connection, to a nunber of cases, nostly of the
Judicial Committee of the Privy Council, where the doctrine
of colourable legislation came up for consideration in
relation to certain enactments of the Canadi-an and
Australian legislatures. The principles laid down in these
deci sions do appear to us to be fairly well settled, but we
do not think that the appellants in these appeals could
derive nmuch assistance fromthem
In the cases from Canada, the question invariably has been
whet her the Domi ni on Parlianent has, under col our of genera
| egi sl ati on, attenpted to deal wth what are nerely
provincial matters, or conversely whether the Provincial
| egi sl atures under the pretence of |egislating on any of the
matters enunerated in section 92 of the British North
Arerica Act really legislated on a matter assigned to the
Dom nion Parlianent. |In the case of Union Colliery Conpany
of British, Colunbia Ltd. v. Bryden( ), the question raised
was whether section 4 of the British Colunbian Coal M nes
Regul ation Act, 1890, which prohibited China nen of full age
from enploynent in under-ground coal working, was, in that
respect, wultra vires of the Provincial |egislature. The
guestion was answered in the affirmative. It was held that
if it was regarded nerely as a coal working regulation, it
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could certainly come within section 92, sub-section (10) or
(13), of the British North Anerica Act; but its exclusive
application to Chinanen, who were aliens or naturalised
subj ects, would be a statutory prohibition which was wthin
the exclusive authority of the Dominion Parlianment, con-
ferred by section 91, sub-section (25), of the Act. As the
Judicial Commttee thenselves explained in a later case(2),
the regulations in the British Colunbian Act "were not
really ained at the regulation of coal mnes at all, but
were in truth a device to deprive the Chinese

(1) [1899] A C 580.

(2) Vide Cunni nghamv. Tomeyhomma [1903] A.C. 151 at 157.
14

naturalised or not, of the ordinary rights of the inhabit-
ants of British Colunbia and in effect to prohibit their
continued residence in that province since it prohibited
their earning their living in that province."

On the other hand, in Relnsurance Act of Canada(l), the
Privy ' Council” hadto deal with the <constitutionality of
sections 11 and 12 of the Insurance Act of Canada passed by
the Dom nion Parlianment under which it was declared to be
unl awful for any Canadi an conpany or an alien, whether a
natural person or a foreign conpany, to carry on insurance
busi ness except under alicence fromthe Mnister, granted
pursuant to the provisions of the Act. The question was
whether a foreign or British insurer licensed under the
Quebec Insurance  Act was entitled to carry on business
within that Province w thout taking out a |icence under the
Dom nion Act? It was held that sections 1 1 and 12 of the
Canadi an I nsurance Act, which required the foreign insurers
to be licensed, were ultra vires, since-in the 'guise of
legislation as to aliens and immgration -matters adnittedly
within the Dominion authority the Dom nion | egislature was
seeking to intermeddle with the conduct of i nsurance
busi ness which was a subject exclusively wthin t he
provincial authority. The whole law on this point was thus
summed up by Lord Maughamin Attorney-General for Alberta v.
Attorney-General for Canada(?2):

“I't is not conpetent either for the Dominion or a Province
under the guise, or the pretence, or in the form of an
exercise of its own powers to carry out an object which is
beyond its powers and a trespass on the exclusive power of
the other."

The same principle has been applied where the question was
not of one | egislature encroaching upon the exclusive field
of another but of itself wviolating any —constitutiona
guarantee or prohibition. As an illustration of this type
of cases we may refer to the Australian case of Mran v. The
Deputy Conmi ssioner of Taxation for New South Wales(3).
What happened

(1)[1932] A.C. 41. (3) [1940] A.C. 838.
(2)[1939] A C. 117 at 130.

15
in that case was that in pursuance of a joint Comonwealth
and States schene to ensure to wheat growers in all the

Australian States "a payable price for their produce a
nunber of Acts were passed by the Comonwealth Parlianent
inmposing taxes on flour sold in Australia for hore
consunption, so as to provide a fund available for paynent
of noneys to wheat growers. Besides a number of taxing
statutes, which inposed tax on flour, the Wheat |Industry
Assi stance Act No. 53 of 1938 provided for a fund into which
the taxes were to be paid and of which certain paynents were
to be nade to the wheat growers in accordance with State
legislation. 1In the case of Tasmani a where the quantity of
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wheat grown was relatively small but the taxes were inposed
as in the other States, it was agreed as a part of the
schene and was provided by section 14 of the Wheat |ndustry
Assistance Act that a special grant should be nmde to
Tasmani a, not subject to any federal statutory conditions
but intended to be applied by the Government of Tasmania, in
payi ng back to Tasmanian nillers, nearly the whole of the
flour tax paid by themand provision to give effect to that
purpose was made by the Flour Tax Relief Act No. 40 of 1938
of the State of Tasmania. The contention raised was that
these Acts were a part of a schene of taxation operating and
intended to operate by way of discrimnating between States
or parts of States and as such were contrary to the
provi sions of section 51(ii) of the Commbnweal th Australian
Constitution Act. The matter came up for consideration
before a full court of the H gh Court of Australia and the
majority of the Judges cane to the conclusion that such
| egi sl ation was protected by Section 96 of the Constitution,
whi ch enpowered the Parlianent of the Conmonwealth to grant
financial assistance to any State on such terns and
conditions as~ the Parliament thought fit. Evatt J. in a
separate judgnent dissented fromthe view and held that
under the gui se of executing the powers under section 96 of
the Constitution, the legislature had really violated the
constitutional prohibition laid dow in section 51(ii) of
the Constitution. There was an appeal taken to the Privy
Council. The Privy Counci

16

affirmed the judgnent of the majority but pointed out that
cases nmay be inmagined in which a purported exercise of the
power to grant financial assistance under section 96 would
be nmerely col ourable. Under the guise and pretence of
assisting a State with noney, the real substance and purpose
of the Act might sinply be to effect discrimnation in
regard to taxation. Such an Act might well be ultra \vires
the Commonweal th Parlianment."”

W wll nowcone to the decision of the majority /of this
court regarding two clauses in the Bihar Land Refornms Act
which seems to be the sheet anchor of the -appellants’

case(l). In that case the provisions of sections 23(f) and
4(b) of the Bihar Land Reforms Act were held to be invalid
by the mgjority of this court not on the ground that,” in

legislating on these topics, the State |egislature had
encr oached upon the exclusive field of t he Centra
| egi slature, but that the subjectnmatter of legislation did
not at all come within the anbit of item No. 42 of List III,
Schedul e VIl of the Constitution under which it purported to
have been enacted. As these sections did not come wthin
entry 42, the consequence was that half of the  arrears of
rent as well as 12" % of the gross assets of an estate were
taken away, otherw se than by authority of |aw and therefore
there was a violation of fundamental rights guaranteed by
article 31 (1) of the Constitution. This was a form of
colourable |legislation which made these provisions ‘ultra
vires the Constitution.

It may be stated here that section 23 of the Bihar Land
Ref orns Act |ays down the nethod of conputing the net incone
of an estate or a tenure which is the subject-matter of
acquisition wunder the Act. In arriving at the net income
certain deductions are to be nade fromthe gross asset and
the deductions include, anong others, revenue, cess and
agricultural incone tax payable in respect of the properties
and also the costs of managenent. Section 23 (f) provided
another item of deduction under which a sumrepresenting 4
to 121 % of the gross asset of an estate was to be
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(1) Vide The State of Bihar v. Sir Kaneshwar Singh, [1952]
S.C.R 889.
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deducted as "costs of works for benefit to the raiyat". The
ot her provision contained in section 4 (b) provides that al
arrears of rent which had already accrued due to the
landlord prior to the date of vesting shall vest in the
State and the latter would pay only 50% of these arrears to
the landlord. Both these provisions purported to have been
enacted under entry 42 of List Ill Schedule VII of the
Constitution and that entry speaks of" principles on which
conpensation for property acquired is to be -determned and
the form and manner in which that conpensation is to be
given." It was held in the Bihar case(l) by the majority of
this court that the itemof deduction provided for in
section 23(f) was a fictitious item wholly wunrelated to
facts. There was no definable pre-existing liability on the
part of the landlord to execute works of any kind for the
benefit of the raiyat. Wat was attenpted to be done,
therefore, was to bring within. the scope of the legislation
sonet hing- _which not being existent at all could not have
conceivabl e relation to any principle of conpensation. This
was, therefore, held to be a colourable piece of |egislation
whi ch though purporting to have been made under entry 42
could not factually conme within its scope.

The same principle was held applicable in regard to
acquisition of arrears of rent which had becone due to the
landlord prior to the date of vesting. The net result of
this provision was that the State Covernnent was given the
power to appropriate to itself half of the arrears of rent
due to the landlord without giving him any -conpensation
what soever. Taki ng the whole and returning the half neant
nothing nore or less than taking the half wthout any return
and this, it was held, could not be regarded as a principle

of conpensation in any sense of the word. It was' held
definitely by one of the | earned Judges, who constituted the
majority, that item 42 of List Ill was nothing /‘but the

description of a legislative head and in deciding'the com
petency of the legislation under this entry, the court is
not concerned with the justice or propriety of the

(1) [1952] S.C.R 889.

3
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principles upon which the assessnent of conpensation  is
directed to be made; but it nust be -~a principle of
conpensation, no matter whether it was just or wunjust and
there could be no principle of conpensation based upon
sonet hing which was unrelated to facts. It may be nentioned
here that two of the three | earned Judges who forned the
majority did base their decision regarding the invalidity of
the provision, relating to arrears of rent, nainly  on the
ground that there was no public purpose behind such
acquisition. It was held by these Judges that the scope of
article 31(4) is Ilimted to the express provisions  of
article 31(2) and although the court could not exam ne the
adequacy of the provision for conpensation contained in any
| aw whi ch came within the purview of article 31(4), yet that
clause did not in any way debar the court from considering
whet her the acquisition was for any public purpose. Thi s
view was not taken by the majority of the court and M.
Nar asaraj u, who argued the appeals before us, did not very
properly pursue that |ine of reasoning. This being the
position, the question now arises whether the nmjority
decision of this court with regard to the two provisions of
the Bihar Act is really of any assistance to the appellants
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in the cases before us. In our opinion, the question has,
got to be answered in the negative.

In the first place, the line of reasoning underlying the
majority decision in the Bihar case(l) cannot possibly have
any application to the facts of the present case. The
Orissa Agricultural Incone-tax (Amendnent) Act of 1950 is
certainly a legislation on taxing of agricultural income "
as described in entry 46 of List Il of the Seventh Schedul e.
The State |egislature had undoubted conpetency to |egislate
on agricultural income tax and the substance of the anended
legislation of 1950 is that it purports to increase the
existing rates of agricultural income-tax, the highest rate
being fixed at 12 annas 6 pies in the rupee. This nmay be
unjust or inequitable, 'but that does not affect t he
conpetency of the legislature. It cannot be said, as was
said in the Bihar case(1l), that the legislation purported to
be based

(1) (1952) S.C.R 889.
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on sonet hing which was unrelated to facts and did not exist
at all. Both in formand in substance the Act was an
agricultural incone-tax legislation and agricultural income-
tax is certainly a relevant item of deduction in the
conputation of the net incone of an estate and is not
unrelated to it as/item No. 23(f) of the Bihar Act was held
to be. If under the existing law the agricultural income-
tax was payable at a certain-rate and wthout any amendnent
or change in the ‘law, it was provided in the Estates
Abolition Act that  agricultural~ incone-tax  should be
deducted fromthe gross asset at a higher rate than what was
payabl e under law, it might have been possible to argue that
there being no pre-existing liability of this character it
was really a non-existing thing ~and could not ' be an
ingredient in the assessnent of conpensation. But here the

Agricultural Income-tax (Anendnent) ~Act was passed in
August, 1950. It canme into force imediately thereafter and
agricultural income-tax was realised on the basis’/ of the
anmended Act in the following year. It was, therefore, an
existing liability in 1952, when the Estates Abolition Act
came into force. It may be that many of the people

bel onging to the higher income group did disappear as a
result of the Estates Abolition Act, but even then there
were people still existing upon whomthe Act coul d operate.
The contention of M. Narasaraju really is that though
apparently it purported to be a taxation statute com ng
under entry 46 of List Il, really and in substance it was
not so. It was introduced under the guise of a taxation
statute with a viewto acconplish an wulterior purpose
nanely, to inflate the deductions for the purpose of val uing
an estate so that the conpensation payable in respect of it
mght be as snall as possible. Assuming that it -is so..
still it cannot be regarded as a colourable legislation in
accordance wi th the principles indicated above, unless the
ulterior purpose which it is intended to serve is sonething
which |ies beyond the powers of the legislature to | egislate
upon. The whol e doctrine of colourable legislation is based
upon the maxi mthat you cannot do indirectly what you cannot
do

20

directly. If a legislature is conpetent to do a thing
directly, then the nere fact that it attenpted to do it in
an indirect or disguised nmanner, cannot nake the Act
invalid. Under entry 42 of List Ill which is a nere head of
| egi sl ative power the |egislature can adopt any principle of
conpensation in respect to properties conpul sorily acquired.
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Whet her the deductions are large or small, inflated or
deflated they do not affect the constitutionality of a
| egi slation under this entry’ The only restrictions on this
power, as -has been explained by this court in the earlier
cases, are those nentioned in article 31(2) of t he
Constitution and if in the circunmstances of a particular
case the provision of article 31(4) is attracted to a
| egi slation, no objection as to the ampbunt or adequacy of
the conpensation can at all be raised. The fact that the
deductions are unjust, exorbitant or inproper does not make
the legislation invalid, unless it is shown to be based on
something which is unrelated to facts. As we have already
stated, the question of nptive does not really arise in such
cases and one of the | earned Judges of the Hi gh Court in our
opi nion pursued a wong line of enquiry in trying to find
out what actually the notives were which inpelled the
legislature to act in  this manner. It may appear on
scrutiny that the real purpose of a legislation is different
from what appears on the face of it, but it would be a
colourabl'e “legislation only if it .is showm that the rea

obj ect is not attainable to it by reason of any
constitutional limtation or that it Jlies wthin t he
exclusive field of another legislature. The result is that
in our opi nion the Orissa  Agricultural I ncome-t ax
(Amendrent) Act of 1950 could not be held to be a piece of
colourable |legislation, and as such invalid. The first

point raised on behalf of the appellants -nust therefore
fail.

The other point raised by the learned counsel for the
appel l ants under the first head of his argunents relates to
the wvalidity of certain provisions of the Mudras Estates
Land (Orissa Amendnent) Act of 1947. This argunment is
applicable only to those estates which are

21

situated in what is known as ex-Madras area, that is to say,
which formerly belonged to the State of Madras but becane a
part of Orissa fromi1lst April, 1936. The law regulating the
relation of landlord and tenant in these areas is contained
in the Madras Estates Land Act of 1908 and this Act was
amended with reference to the areas situated in the State of
Oissa by the amending Act Xl X of 1947. The provisions .in
the anended Act, to which objections have been taken by the
| earned counsel for the appellants, relate to settlenent and
reducti on of rents payable by raiyats. Under section 168 of
the Madras Estates Land Act, settlenent of rents in any
village or area for which a record of rights has been
published can be nmade either on the application of the
| andhol der or the raivats. On such application being nade,
the Provincial Government nmay at any tine direct’ the
Collector to settle fair and equitable rents in respect of
the lands situated therein. Sub-section (2) of section 168
expressly provides that in settling rents under this
section, the Collector shall presume, until the contrary is
proved, that the existing rate of rent is fair and
equi t abl e, and he would further have regard to t he
provisions of this Act for deternmining the rates of rent
payabl e by raiyats. Section 177 provides that when any rent
is settled under this chapter, it can neither be enhanced
nor reduced for a period of 20 years, except on grounds
specified in sections 30 and 38 of the Act respectively.
The anmendi ng Act of 1947 introduced certain changes in this
I aw. A new section, nanely, section 168-A was. introduced
and a further provision was added to section 177 as sub-
section (2) of that section, the original section being
renunmbered as sub-section (1). Section 168-A of the anended
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Act runs as follows:--

(1) Notwi t hstandi ng anything contained in this Act the
Provincial Government nay, on being satisfied that the
exercise of the powers hereinafter nentioned is necessary in
the interests of public order or of the local welfare or
that the rates of rent payable in money or in kind whether
comut ed, settled or

22

otherwise fixed are wunfair or inequitable invest t he
Col l ector with the follow ng powers: -

(a) Power to settle fair and equitable rents in cash;

(b) Power, when settling rents to reduce rents if 1in the
opinion of the Collector the continuance of the existing
rents would on any ground, whether specified in this Act or
not, be unfair and inequitable.

(2) The power given wunder  this section may be nmade
exerci sable wi thin specified areas either generally or wth
reference to specified cases or class of cases.™

Sub-section (2) which has been added to section 177 stands
t hus: - -

" 2(a) Notwithstanding anything in'sub-section (1) where
rent is settled under the provisions of section 168-A the

Pr ovi nci al CGover nirent may either retrospectively or
prospectively prescribe the date on which such settlenent
shall take effect. In giving retrospective effect the

Provi nci al Government’ may, at their discretion, direct that
the rent so settled shall take effect froma date prior to
t he conmencenent . of the Madras Estates Land (Orissa
Amendnment) Act, 1947."
The appel l ants’ contention is that by these amended
provisions the Provincial Government was authorised to
i nvest the Collector with power to settle and reduce rents,
in any way he liked, unfettered by any of° the rules and
principles laid down in the Act and the Provi nci a
CGovernment was also at liberty to direct that the reduction
of rents should take effect. retrospectively, even wth
reference to a period for which rents had al ready been paid
by the tenant. Under section 26 of the Oissa Estates
Abolition Act, the gross asset of an estate is 'to be
cal cul ated on the basis of rents payable by raiyats for the
previous agricultural year. According to the appellants,
the State Government nmade use of the provisions of the
amended Madras Estates Land (Oissa Anendnent) Act to reduce
arbitrarily the rents payable by raiyats and further to make
the reduction take effect retrospectively, so that the
di mi ni shed rents coul d be reckoned

23
as rents for the previous year in accordance wth the
provision of section 26 of the Estates Abolition Act/ and
thus deflate the basis upon which the gross asset” of an
estate was to be conputed
It is conceded by the |earned counsel for the appellants
that the anendnments in the Madras Estates Land Act are no
part of the Estates Abolition Act of Orissa and there is- no
guestion of any col ourable exercise of |egislative powers in

regard to the enactnent of these provi si ons. The
| egi sl ation, however , has been chal | enged, as
unconstitutional, on two grounds. First of all, it is urged
that by the anended sections nentioned above, there has been
an i mproper delegation of legislative powers by the

| egislature to the Provincial Government, the latter being
virtually enpowered to repeal existing |aws which govern the
rel ati ons between |landlord and tenant in those areas. The
other ground put forward is that these provisions offend
agai nst the equal protection clause enbodied in article 14
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of the Constitution. It is pointed out that the Provincia

CGovernment is -given unfettered discretion to choose the
particul ar areas where the settlenent of rent is to be nmade.
The CGovernnent has al so absolute power to direct that the
reduced rents should take effect either prospectively or
retrospectively in particular cases as they deem proper. It
is argued that there being no principle of classification
indicated in these |legislative provisions and the discretion
vested in the Governnment being an uncontrolled and unfetter-
ed discretion guided by no legislative policy, the pro-
visions are void as repugnant to article 14 of the Con-
stitution.

In reply to these argunents it has been contended by the
| earned Attorney-General that, apart fromthe fact as to
whet her the contentions are well-founded or not, they are
not relevant for purposes of the present case. The
argunents put forward by the appellants are not grounds of
attack on the validity of the Estates Abolition Act, which

is the subject-matter of dispute in the present case, and it
is not 'suggested that the provisions of the Est at es
Abolition Act relating to

24
the computati on of gross asset on the basis of rents payable
by raiyats is in any way illegal. The grievance of the

appel l ants in substance is that the machinery of the anended
Act is being utilised by the Governnment for the purpose of
deflating the gross asset of an estate.” W agree with the
| earned Attorney-General that if the appellants are right in
their contention, ‘they can raise these objections if and
when the gross assets are sought to be conmputed on the basis
of the rents settled under the above provisions. If the
provisions are void, the rents settled in pursuance ' thereof
could not legitimtely formthe basis of the valuation of
the estate under the Estates Abolition Act and it might be
open to the appellants then to say that for purposes of
section 26 of the Estates Abolition Act, the rents  payable
for the previous year would be the rents settled under the
Madras Estates Land Act, as it stood unanended before  1947.
The Ilearned counsel for the appellants eventually ‘agreed
with the views of the Attorney-CGeneral on this point and
with the consent of both sides we decided to |eave these
guestions open. They should not be deemed to have been  de-
cided in these cases.
The appellants’ second head of argunents relates to two
items of property, nanely, buildings and private |ands of
the intermedi ary, which, along with other interests, vest in
the State under section 5 of the Act.
There are different provisions in the Act inl regard to
different <classes of buildings. Firstly, dwelling -houses
used by an internediary for purposes of residence or for
conmmercial or trading purposes renmain with him. on the
footing of his being a tenant under the State in respect to
the sites thereof and paying such fair and equitable rent as
m ght be determned in accordance with the provisions of the
Act . In the second place, buildings used primarily as
office or kutchery for nman agenent of the estates or for
col lection of rents or as rest houses for estate servants or
as golas for storing of rents in kind vest in the State and
the owner is allowed conpensation in respect thereof. In
addition to these, there are certain special provisions in
t he Act

25
relating to buildings constructed after 1st January, 1946,
and used for residential or trading purposes, in respect to
whi ch the question of bona fides as to its construction and
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use mght be raised and investigated by the Collector.
There are separate provisions also in respect to buildings
constructed before 1st January, 1946, which were not in
possession of the intermediary at the date of coming into
force of the Act. The questions arising in regard to this
cl ass of cases have been | eft open by the Hi gh Court and we
are not concerned with themin the present appeals. No
obj ection has been taken by the appellants in respect to the
provisions of the Act relating to buildings used for
residential or trade purposes. Their objections relate only
to the building used for estate or office purposes which
vest in the State CGovernnent under the provisions of the
Act .

In regard to these provisions, it is urged primarily that
the buildings raised on |lands do not necessarily become
parts of the land under Indian law and the |egislature,
therefore, was wong in treating themas parts of the estate
for purposes of acquisition. This contention, we are
afrai d, raises an unnecessary issue with which we are not at
all concerned in the present cases. Assuning that in India
there is no absolute rule of law that whatever is affixed to
or built on the soil becones a part of it and is subject to
the same rights of property as the soil itself, there is
nothing in [|aw which prevents the State |egislature from
providing as a part of the estates abolition schene that
buildings, Ilying wthin the anbit of an estate and used
primarily for management or administration of the estate.
woul d vest in the Governnent as appurtenances to the estate
itself. This is merely ancillary to the acquisition of an
estate and forns an integral part of the abolition schene.
Such acquisition would comewithin article 31(2) of the
Constitution and if the conditions laid dowin clause (4)
of that article are conplied wth, it would certainly
attract t he protection af f or ded by t hat cl ause.
Conpensation has been pro. vided for~ these buildings in
section 26(2) (iii) of the

4
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Act and the annual rent of these buildings determined 'in the
prescri bed manner constitutes one of the elements for
conput ati on of the gross asset of an estate. The contention
of the appellants eventually narrows down to this that the
effect of treating the annual valuation of the buildings as
part of the gross asset of the estate inits entirety, |eads
to wunjust results, for if these buildings were treated as
separate properties, the intermediaries <could have got
conpensation on a much higher scale in accordance with the
slab system adopted in the Act. To this objection, two

answers can be given. In the first place, if these
buildings are really appurtenant to the estate, they can
certainly be valued as parts of the estate itself. - In the

second place, even if the conpensation provided for the
acquisition of the buildings is not just and proper, the
provision of article 31 (4) of the Constitution would be a
conpl ete answer to such acquisition

As regards the private lands of the proprietor, t he
appel | ants have taken strong exception to the provisions of
the Act so far as they relate to private lands in possession
of temporary tenants. 1In |law these lands are in possession
of the proprietor and the tenmporary tenants cannot acquire
occupancy rights therein, yet they vest, under the Act, in
the State Governnent on the acquisition of an estate, the
only exception being made in cases of small |and-hol ders who
do not hold nore than 33 acres of land in any capacity.
Section 8(1) of the Act gives the tenporary tenants the
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right to hold the lands in their occupation under the State
CGovernment on the sane terns as they held them under the
proprietor. Under the Orissa Tenants Protection Act, which
is a tenporary Act, the |andholder is not entitled to get
contractual or conpetitive rents from these tempor ary
tenants in possession of his private lands and the rent is
fixed at two-fifths of the gross produce. It is on the
basis of this produce rent which is included in the
conputati on of the gross asset of an estate under section 26
of the Act, that the |and-holder gets conpensation in
respect to the private lands in occupation of tenporary
tenants. The appellants’ main contention is that although
in these | ands
27

both the mel varam and kudi varamrights, that is to say, both
the proprietor’s as well as the raiyat’'s interests are
united in the |and-holder, <the provisions of the Act
i ndi cated above have gi ven no conpensation whatsoever for
the kudivaramor the tenant’s right and in substance this

i nterest ‘has been confiscated without any return. This, in
our opinion, is a wong way of looking at the provisions for
conpensation made in the Act. ~ The Orissa Act, like simlar

Acts passed by the | egislatures of other States, provides
for paynent of conpensation on the basis of the net incone
of the whole estate. One result of the adoption of this
principle, undoubtedly is, that no conpensation is allowed
in respect of potential values of properties; and those
parts of an estate which do not ~fetch any incone have
practically been ignorned. There is no doubt that the Act
does not give anything like a fair or market price of the
properties acquired and the appellants nmay be right in their
contention that the conpensation allowed is inadequate and
i mproper; but that does not affect the constitutionality of
the provisions. In the first -place, no question of
i nadequacy of conpensation canbe raised in view of the
provision of article 31(4) of the Constitution and it cannot
al so be suggested that the rule for paynent of conpensation
on rental basis is outside the anbit of entry 42  of List
[, This point is concluded by the earlier decision of
this court in Raja Suriya Pal Singh v. The State of ~U P.(1)
and is not open to further discussion. M. Narasaraju is
not right in saying that the conpensation for the private
| ands i n possession of tenporary tenants has been given only
for the landlord' s interest in these properties and nothing
has been given in lieu of the tenant’s interest. ~ The entire
interest of the proprietor in these | ands has been acquired
and the conpensati on payable for the whol e interest has been
assessed on the basis of the net incone of the property as
represented by the share of the produce payable by the
temporary tenants to the landlord. It is true that the
Orissa Tenants Protection Act is a tenporary statute, but
whether or not it is renewed in future, the

(1) [21952] S.C. R 1056.
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rent fixed by it has been taken only as the neasure of tile
income derivable from these properties at the date of
acqui sition.

M. Narasaraju further argues that his clients are not
precluded from raising any objection on the ground of
i nadequacy of conmpensation in regard to these private | ands
by reason of article 31(4) of the Constitution, as the
provision of that article is not attracted to the facts of
the present case. What is said is, that the origina
Estates Abolition Bill, which was pending before the Oissa
Legislature at the tine when the Constitution cane into
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force, did not contain any provision that the private |ands
of the proprietor in occupation of tenporary tenants would
also vest in the State. This provision was subsequently
i ntroduced by way of anendnent during the progress of the
Bill and after the Constitution cane into force. It is
argued, therefore, that this provision is not protected by
article 31(4). The contention seens to us to be manifestly
untenable. Article 31(4) is worded as foll ows: -

" f any Bill pending at the comencenent of this
-Constitution in the Legislature of a State has, after it
has been passed by such Legislature, been reserved for the
consi deration of the President and has received his assent,
then, notw thstanding anything in this Constitution, the | aw
so assented to shall not be called in question in any court
on the ground that it contravenes the provisions of clause
(2)."

Thus it is necessary first of all that the Bill, which
ultimately becones | aw, shoul d be pending before the State
Legislature at the tine of the coming into force of the
Consti tutiion. That Bill nust be passed by the Legislature
and then receive the assent of the President. It is the |aw
to which the assent of the President is given that is
protected from any attack on the ground of non-conpliance

with the provisions of clause (2) of  article 31. The
fallacy in the reasoning of the | earned counsel lies in the
assunption that the Bill has got to be passed in its

original shape wthout any change whatsoever, before the
provision of clause (4) of article 31 could 'be attracted.
There is no
29

warrant for such assunption in the |anguage of the clause.
The expression "passed by such Legislature" nmust nean
"passed with or without amendnents" in accordance with the
nor nal procedure contenplated by article 107 of t he
Consti tution. There can ‘be no doubt that al | t he
requirements of article 31(4) have been conplied with in the
present case and consequently there is no room /for any
objection to the Ilegislation on the ground that the
conpensation provided by it is inadequate.

The last contention of the appellants is directed against
the provision of the Act -1aying down the manner of paynent
of the conpensation noney. The relevant section is section
37 and it provides for the paynent of conmpensation together
with interest in 30 annual equated instalnents |leaving it
open to the State to make the paynment in full at™ any tine
prior to the expiration of the period. The validity of this
provision has been challenged on the ground that it is a
pi ece of colourable |egislation which cones within the
principle enunciated by the majority of this court in the
Bi har case referred to above. It is difficult to appreciate
this argunment of the |earned counsel. Section 37 of the Act
contains the legislative provision regarding the form and
the manner in which the conpensation for acquired properties
is to be given and as such it comes wthin the clear

| anguage of entry 42 of List IIl, Schedule WVII of the
Constitution. It is not a legislation on sonmething which is
non-exi stent or unrelated to facts. It cannot also be
seriously contended that what section 37 provides for, is

not the giving of conpensation but of negativing the right
to conpensation as the |earned counsel seems to suggest.
There is no substance in this contention and we have no

hesitation in overruling it. The result is that all the
points raised by the | earned counsel for the appellants fai
and the appeals are dism ssed. Having regard to sone

i mportant constitutional questions involved in these cases
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whi ch needed clearing up, we direct that each party should
bear his own costs in these appeals.

Appeal s di sni ssed.
30
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