http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

PETI TI ONER
UNION OF I NDIA & ORS

Vs.

RESPONDENT:
M V. VALLI APPAN & ORS

DATE OF JUDGVENT: 29/ 04/ 1999

BENCH
K. T. Thonas, M B. Shah

JUDGVENT:

Shah, J.

These appeals by special |eave are filed against the
judgrments and orders  passed by the Hi gh Court of WMadras
dated 13.1.1988 in Wit Petition Nos.992 and 993 of 1981
162 & 6036 of 1983, 904-905, 994, 995, 5430, 6162 and 9283
of 1984, by the High Court of Karnataka dated 9.11.1993 in
Wit Petition Nos. 12312 to12317 of 1987 and dated
25.11.1992 in WP. No.23708 of 1992, and by the H gh Court
of Qujarat dated 29.6.1993 in Income Tax Application Nos.
164 and 165 of 1993. By a comopn judgnent and order passed
in various wit petitions filed before the Madras H gh Court
(M V. Val liappan & Os. Vs. |Incone-Tax Officer & Ohers
170 |1TR 238), the High Court struck down the provisions of
Section 171(9) of the Inconme Tax Act, 1961 as violative of
Article 14 of the Constitution of India and that it suffers
fromthe vice of |egislative conpetence. In the Hi'gh Court,
nunber of wit petitions were filed involving questions
relating to the validity, scope and interpretation of the
provisions of Section 171 (9). For our purpose, it would
suffice to nention facts of Wit Petition No.994 of 1984 for
deciding the question involved in these appeals. I'n the
said petition, it was the case of the petitioner that he was
a Karta of a Hindu undivided fam |y consisting of hinself,

his wife, his mnor son and m nor daughter. It was his
contention that the H ndu undivided famly was a partner in
a partnership firmin which its funds were invested. On
13th April, 1979, a partial partition of certain -assets

belonging to the H ndu undivided famly was effected wth
effect fromthat date by executing a deed of partition. An
application under Section 171(2) of the Incone Tax Act, 1961
for recognition of the said partial partition cane to be
filed before the Incone Tax Oficer. The Income Tax Oificer
passed an order dated 28th Decenber, 1979 recogni zing the
partial partition. Thereafter for the assessnent year
1980-81, a return was submtted on behalf of the Hindu
undi vided family on April 12, 1980 which did not include the
income from the property which was the subject matter of
partial partition. The inconme derived fromthe assets that
were the subject matter of partial partition were declared
by the respective individuals in their respective returns.
In accordance wth the said return, assessnent was
finalised. Similarly, wealth tax return for the assessnent
year 1980-81 was also filed and accepted by the Incone Tax
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Oficer. Thereafter, a notice dated March 4, 1983 under
Section 148 of +the Act was received by the petitioner
stating that incone of the petitioner had escaped assessnent
and the Income Tax O ficer proposed to reopen the conpleted
assessnment for the year 1980-81. The assessee objected to
the re- opening of the assessment on the ground that order
under Section 171 of the Act recognising the partition not
havi ng been cancell ed or revoked, continued to be effective
and, thereafter, no incone fromthe partitioned properties
could be assessed in the hands of the H ndu undivided

famly. These objections were rejected by the I.T.Q by
order dated 30th November, 1983. Fresh assessnent order for
H U F. was nmade by including the incone relating to the

assets which were partially partitioned and allotted to the
i ndi vidual nenbers of  the H ndu undivided famly. That
re-assessment order was challenged by filing wit petition

Facts in the other wit petitions were also sinmlar to the
facts as stated above.. The Hi gh Court after considering the
various contentions and decisions relied upon by the parties
arrived at and sumarised its conclusion as under: -

(1) Section 171(9) of the Incone-tax Act, 1951,
cannot be sustained on the ground that it is a neasure to
counteract the tendency to tax avoi dance and it suffers from
the vice of legislative inconpetence.

(2) Section 171(9) of the Income-Tax Act, 1961, is
also void on the ground of violation of Article 14 of the
Constitution of India.

(3) Section 171(9) of  the Incone-Tax  Act, 1961,
entrenches upon the charging provisions in Section 4 of the
I ncome- Tax Act, 1961, and purports to bring to charge the
i ncome which does not belong to the H ndu undivided famly
to be assessed in the hands of the Hindu undivided famly.
The provision thus enlarges the scope of sections 4 and 5 of
the Act and is, therefore, invalid.

(4) Section 171(9) of the Incone-Tax Act, 1961 has the
effect of fastening a penal liability on the H ndu undivided
famly when in fact, in the case of a partial partition, the
liability for conceal ment of income is that of the nenmber of
the Hindu undivided famly who earned the incone in his own
right and not of the Hi ndu undivided famly.

(5) The effect of section 171(9) of " the |ncone-Tax
Act, 1961 is that it virtually negatives the right of
partition under the personal law only in certain cases of
partition after Decenber 31, 1978, and there is no  valid
basis of justification for treating H ndu undivided famlies
separately in a hostile manner with reference to'the date
Decenber 31, 1978, the choice of the date being clearly
arbitrary.

(6) The operation of Section 171(9) of the Incone-Tax
Act, 1961, is restricted only to cases where a claim in
respect of a partial partition which is effected after
December 31, 1978, is nade for the first tine in the
assessnment year 1980-81

(7) The provisions of Section 171(9) of the Incone Tax
Act, 1961, will not fasten any liability in respect of a
partial partition which has already been recognised in the
assessment year 1979-80 and a finding recorded in respect of
such a claimfor the assessment year 1979-80 will not be
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affected by the invalidating provision in clause (a) of
sub- Section (9) of Section 171 of the Act.

In Civil Appeal Nos.12590/95 & 5743-48 of 1995, a
simlar view has been taken by the Karnataka H gh Court
following the decision rendered by the Madras H gh Court.
The Karnataka Hi gh Court has held Section 171(9) of the
I ncome Tax Act, 1961 as unconstitutional and also declared
Secti on 20A of the Walth Tax Act, 1957 which is
substantially simlar to Section 171(9) of the Inconme Tax
Act as void being violative of Article 14 of the
Constitution. The G@ujarat H gh Court has rejected the
Income Tax Applications filed before it for raising and
referring the foll owi ng question:-

whet her on the facts and.in the circunstances of the
case and in law, the Tribunal was right in comng to the
conclusion that share inconme fromthe firm to the two
smal l er 'HUFs cannot be cl ubbed in the hands of the bigger
HUFs.

In the said cases also, |I.T.O refused to recognise
partial partition /in view of the provisions of Section
171(9) of the Act and added the share inconme of two snaller
HUFs in the hands of the assessee bigger HUF. Since the
guestion involved in all these cases i's of = constitutiona
validity of Section 171(9) of the Inconme Tax Act, 1961, al
these matters were directed to be placed together before the
Constitution Bench. Hence, these appeals are disposed of
this common judgnent and order. Learned counsel  appearing
on behalf of the appellant-Revenue submitted that the
findings given by the High Court are, onthe face of it,
erroneous. He contended that there is no reason for holding
that Section 171(9) suffers fromthe vice of |egislative
i nconpetence or that the prescribed cut off date as 31st
Decenber, 1978 is wviolative of Article 14 of t he
Constitution of India. The cut off date is prescribed after
taking into consideration the assessnent year and is’ given
effect fromthe assessnent year 1980-81. It is his further
subm ssion that those who have partially partitioned HUF
properties prior to cut off date and those who have done it
subsequently are both distinct and different classes. As
against this, l|earned Counsel for the respondents submntted
that the reasons recorded by the High Court for holding

sub-section (9) to be invalid do not call for any
interference. Before appreciating the contentions raised by
the | earned Counsel for the parties, it will be necessary to

refer to the relevant part of Section 171of the Act which is
as under:

171(1) A Hindu fanmily hitherto assessed as undivi ded
shall be deermed for the purposes of this Act to continue to
be a H ndu undivided famly, except where and in so far as a
finding of partition has been given under this section in
respect of the Hindu undivided famly.

(2) Wiere, at the tinme of naking an assessnent under
Section 143 or Section 144, it is clained by or on behal f of
any menber of Hndu famly assessed as undivided that a
partition, where total or partial, has taken place anong the
nenbers of such fanmly, the (Assessing) Oficer shall rmake
an inquiry thereinto after giving notice of the inquiry to
all the menbers of the famly
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(3) On the conpletion of the inquiry, the (Assessing)
Oficer shall record a finding as to whether there has been
a total or partial partition of the joint famly property,
and, if there has been such a partition, the date on which
it has taken place.

(4) to (8) XX XX XX

(9) Not wi t hst andi ng anyt hi ng contained in t he
foregoing provisions of this section, where a partia
partition has taken place after the 31st day of Decenber,
1978, anobng the other nenbers of a H ndu undivided famly
hitherto assessed as undivided, --

(a) no claimthat such partial partition has taken
pl ace shall be inquired into under sub-Section (2) and no
finding shall be recorded under sub-Section (3) that such
partial partition had taken place and any finding recorded
under sub-Section (3) to that effect whether before or after
the 18th day of June, 1980, being the date of introduction
of the Finance (No.2) Bill, 1980, shall be null and void;

(b) Such famly -shall continue to be liable to be
assessed wunder this Act as if no such partial partition had
taken pl ace;

(c) Each nmenber or group of nembers of  such family
i medi ately before  such partial partition and the famly
shall be jointly and severally liable for any tax, penalty,
interest, fine or other sumwpayable under this Act by the
famly in respect of any period, whether before or after
such partial partition

(d) The several liability of any nenber or group of
nenbers aforesaid shall be conmputed according to the portion
of the joint fam|ly property allotted to himor it at such
partial partition,

And the provi sions of this Act shal | apply
accordi ngly.

Expl anation - --------

From the aforesaid section, it is clear that for the
purposes of income tax, the concept of partial partition of
HUF was recogni sed, but is done away with by the anendnent
which specifically provides that where a partial partition
has taken place after 31st Decenber, 1978 no clai mof such
partial partition having taken place shall be inquired into
under sub-Section (2) and no finding shall be recorded under
sub-Section (3) that such partial partition has taken place.
If any such finding is recorded under sub-Section (3)
whet her before or after 18th June, 1980 being the date of
introduction of Finance Bill (No. 2) 1980, the same shal
be null and void. The effect of the aforesaid sub-Section
is that for the purposes of income- tax partial partitions
taking place on or after 1-1-79 are not to be recognised.
If a partial partition has taken place after the cut off
date no inquiry as contenpl ated under sub-Section (2) by the
I nconme-Tax O ficer shall be held. Even if the inquiry is
conpleted and finding is given, it would be treated as nul
and void. In this viewof the matter, contention raised in
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sone of the petitions by the Ilearned Counsel for the
respondents that partial partition took place on 13th April

1979 and that in the assessnent year it was recogni sed and
benefit was given to the assessee, has no significance in
view of crystal clear |anguage used in the sub-section that
partial partition taking place after the cut off date is not
to be inquired into and if inquired the findings would be
null and void. Such a famly is to be assessed under the
Act as if no partial partition has taken place. The next
guestion is whether the amendnent to the aforesaid section
can be said to be in any way beyond the |egislative
conpetence. In our view, it is difficult to conprehend that
the said anendnent can be terned as beyond |egislative
conpet ence. The Parlianent has the authority to delete or
amend any provision of ‘the lncome Tax Act and it cannot be
sai d that it is beyond | egi sl ati ve conpetence. The
| egi sl ative conpetence is to be decided on the basis of the
Constitution that enpowers the Legislature to |levy taxes on
i ncone. The "relevant item82 of List | of the Seventh
Schedule “to the Constitution enpowers the Parlianent to
enact the legislation for inposition of taxes on incone
other than agricultural income. Further, the concept of
partial partition of HUF was not recogni sed under the |ncone
Tax Act, 1922 and was recogni sed only under the Incone Tax
Act, 1961. Al that i's done by the anendnent is to restore
the status quo ante that prevailed prior to 1961 Act. It is
for the legislature to decide whether the recognition of
partial partition introduced in the |lnconme-Tax Act should

continue or not. [If it considers that it has led to abuses
or inconvenience, it is entitledto amend or delete. As per
the object and reasons of the Amending Act, it was

i ntroduced because nultiple H ndu undivided famlies were
created by effecting partial partitions as regards persons
constituting the joint famly or as regards the properties
bel onging to the joint fam |y or both, which resulted in tax
reduction or evasion and wth a view to curbing this
creation of nmultiple Hi ndu undivided famlies by nmaking
partial partitions, it was proposed to de-recogni se partia

partitions of HUF effected after 31st Decenber, 1978 for the
tax purposes. By having multiple partial partitions qua the
properties or the menbers, it is possible to manipul ate the
affairs of the HUF for reduction of tax liability and to
prevent such nmani pul ation, sub-section (9) is added. Hence,

it would be difficult to hold that addition of sub-Section
171(9) is beyond the |egislative conpetence. Further in the
case of Bal aj i VS. I ncone Tax Oficer, Speci a

Investigation Circle, Akola and Others (1961) 63 I TR 393,

simlar contention was considered by this Court and it was
held that it is settled lawthat entries in the Lists are
not powers but are only fields of legislation and Entry 82
can sustain |aw nmade to prevent the evasion of tax. The
Court dealt with the validity of Section 16 (3) (a) (i) &
(ii) of the Income Tax Act, 1922 which provided that for
conputing the total income of any individual for the purpose
of assessnment, the shares in the profits of the firm
received by the wife and/or mnor children shall be included
in the total incone of the individual if he is the partner
of the said firm The Court held that sub-section 3(a)(i)
and (ii) was enacted for preventing evasion of tax and was
well wthin the conpetence of Federal Legislature. On the
guestion of legislative conpetence, the Court referred to
earlier decision in the case of Sardar Bal dev Singh Vs.

CIl.T. (1960) 40 I TR 605 and held as under:- So entry 54

(Governnent of India Act, 1935) should be read not only as
authorising the inmposition of a tax but also as authorising
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an enactnent which prevents the tax inposed being evaded.
If it were not to be so read then the admtted power to tax
a person on his own incone night often be nade i nfructuous
by i ngeni ous contrivances.

The decision holds that the said entry can sustain a
| aw made to prevent the evasion of tax.

The Court al so deal t with the guestion of
constitutional wvalidity on the ground of violation of the
doctrine of equality and negatived the contention that the
| egi sl ature ought to have classified genuine and non genui ne
cases of partnership by hol ding that demarcating a group any
further, by sub classification as genuine and non-genuine
partnerships, mght defeat the purpose of the Act. The
Court observed as under: - This node of taxation nay be a
little hard on a husband or a father in the case of genuine
partnership with wifeor mnor children, but that is offset,
to a large -extent, by the beneficient results that flow
therefrom to the public, nanely, the prevention of evasion
of income-tax, and also by the fact that, by and |l arge, the
addi ti onal paynent of tax made on the inconme of the wife or
the mnor children will ultinmately be borne by themin the
final accounting between them

Next ground is with regard to violation of Article 14.

The anendnent is brought with effect fromist April, 1980
and is to apply in relation to assessnent years 1980-81 and
thereafter. It is ‘true that tw distinct classes are

created one of famlies having partial partition which has

taken place prior to the cut off date and other of partia

partition taking place after the cut off _date. Benefi t
which is conferred upon those assessees who have partially
partitioned their property prior to the cut off date is not
wi thdrawn and others who partitioned their property ' after
the cut off date would not get the sane, but that would
hardly be a ground for holding it as violative of ' Article
14. It is settled law that differentiation is not always
di scrimnatory. If there is a rational nexus on the  basis
of which differentiation has been made with the object
sought to be achieved by particular provision, -then such
differentiation is not discrimnatory and does not violate
the principles of Article 14 of the Constitution. Thi-s
principle is too well- settled nowto be reiterated by
reference to cases. Further, whether the same result or
better result could have been achi eved and better basis of
di fferentiation could have been evolved is wi thinthe donmain
of Legislature and nust be left toits w sdom In_ the
pr esent case, there is intelligible basi s for
differentiation and the classification is having rationa

nexus of achieving the object of preventing the creation of
further nultiple H ndu undivided fanmlies for reduction of
tax liabilities. Further, for the validity of the Section

it is not necessary for the legislature to wthdraw the
benefit which is already conferred. Secondly, cut off date
of 31st Decenber, 1978 cannot be said to be arbitrary. The
Amending Bill was introduced in June, 1980 and is given
effect to fromthe assessment year 1980-81. It is settled
law that the choice of a date as a basis for classification
cannot al ways be dubbed as arbitrary even if no particular
reason is forthcomng for the choice unless it is shown to
be capricious or whinsical in the circunstances; whil e
fixing a line, a point is necessary and there is no
mat hematical or logical way of fixing it; Precisely, the
decision of the Legislature or its del egate must be accepted
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unless it is very wde off the reasonable nmark. [ Re:
University Gants Conmission, etc. Vs. Sadhana Chaudhary
and Ohers, etc. (1996) 10 s.C. C 536] . The | earned
Counsel for the Respondent was not in a position to point
out any ground for holding that the said date is capricious
or whinsical in the circunstances of the case. In this view
of the mtter, the finding given by the Hgh Court that
there is no valid basis of justification for treating Hi ndu
undivided fanmily separately in a hostile manner with
reference to the date, i.e., 31st Decenber, 1978, is on the
face of it erroneous. The next reason given by the High
Court is that it entrenches upon the charging provisions in
Section 4 & 5 of the Income Tax Act and purports to charge
the income which does not belong to HUF to be assessed in
the hands of HUF. Hence, it enlarges the scope of Section 4
& 5 of the Act. In our view, this reason is also devoid of
any substance because chargi ng Sections 4 & 5 are to be read
with the definition of the word person given in the Act,
that is, the tax is to be charged in respect of the tota
i ncomre of the previous year of every person. W rd person
is given the nmeaning in Section 2 (31) which, inter-alia,
includes a H ndu undivided famly. It is open to the
Legislature to give different neaning to the word person
for the purpose of ‘the Act which may or may not include HUF
or such other legal entities. In such asituation, it 1is
open to the HUF to take the benefit of the Act as avail able
or to partition the HUF as a whole. It is to be stated that
even prior to the amendnent, all partial partitions were not
recogni sed under the Act. Partial partition which was only
in accordance with the Explanation was recogni sed. Further
prior to Incone Tax Act, 1961, there was no -question of
recognising partial partition and the  relevant provision
under the Incone Tax Act, 1922 was  Section 25A After
consi dering the various decisions, this Court in the case of
Ms. Kal | oomal Tapeswari Prasad (HUF), Kanpur Vs. C.1.T.
Kanpur (1982) 133 I.T.R 690 held that the substance of
decisions in Kalwa Devadattam Vs. Union of India (1963) 49
ITR (SC 165, in Add. [ITO Vs. A Thimmyya (1965) 55 ITR
666 (SC), and in Joint Famly of  Udayan Chinubhai Vs.
Cl1.T. (1967) 63 ITR 416 (SC) was that under Section 25-A
of the 1922 Act a H ndu undivided fam |y which - had been
assessed to tax could be treated as undivided and subj ected
to tax wunder the Act in that status unless and until an
order was made under Section 25-A (1); if in the course of
the assessnment proceedings it is claimed by any of the
menbers of the Hindu undivided family that there has been
total partition of the famly property resulting in physica
division thereof as it was capable of, the assessing
authority should hold an inquiry and deci de whet her ~ there

had been such a partition or not; |If he held that such a
partition had taken place, he should proceed to  nake an
assessnent of the total income of the famly as if no

partition had taken place and then proceed to apportion the
liability as stated in Section 25-A anongst the i ndividua

nmenbers of the famly. |If no claimwas nade or if the claim
where it was made was disallowed after inquiry, the Hi ndu
undi vided famly would continue to be liable to the assessed
as such. This was the legal position under the 1922 Act.
The Court further held as under: - Hiondu law does not

require that the property nmust in every case be partitioned
by metes and bounds or physically into different portions to
conplete a partition. Disruption of status can be brought
about by any of the nodes referred to above and it is open
to the parties to enjoy their share of property as
tenants-in-comon in any manner known to | aw according to
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their desire. But the inconme tax |law introduces certain
conditions of its own to give effect to the partition under
Section 171 of the Act"

The Court also held: |If a transaction does not
satisfy the above additional conditions, it cannot be
treated as a partition under the Act even though under Hi ndu
law there has been a partition total or partial. The
consequence wll be that the undivided famly wll be
continued to be assessed as such by reason of sub-Section
(1) of Section 171.

From the aforesaid decisions, it is clear that prior

to Income tax Act, 1961, there was no question of
recognising partial partition. Even with regard to tota

partition, it was required to satisfy all the conditions
prescribed in Section 25A and an order was required to be
passed / for that purpose under Section 25A(1). |If the claim

of partition was ~disallowed after inquiry, the HUF was
liable to be assessed as such. After the new Act, partia
partition-_was  not recognised unless it satisfied the
conditions laid down in the Explanation. Therefore, the
contention that sub-Section (9) entrenches wupon charging
provision in Sections 4 & 5 of the Act is wthout any basis.
The aforesaid case of Kalloomal was relied upon in the case
of I.T.0 Vs. NK,/ Sarada Thanpatty, (1991) 187 | TR 696,
and the Court observed that in considering the factum of
partition for the' purpose of amendment, - it is not
permi ssible to ignore the special neaning assigned to
partition under the Explanation to Section 171 even if the
partition is to be effected by a decree of the Court. The
Legi sl ature has assigned special neaning  to ‘the word
Partition wunder the Explanation which is different ' from
general principles of Hndu law and it contains the deem ng
provi sion under which partition of the property of the HUF
could be accepted. In this view of the matter, it cannot be
held that by addition of sub-Section (9), scope of 'Sections
4 and 5 of the Act is enlarged and, therefore, it is beyond
| egi sl ati ve conpetence. The | earned Counsel~ for t he
respondent, inter alia, subnmitted that: - (1) Such a
drastic and sweeping provision was arbitrary and - excessive
and was not at all necessary to prevent the abuse of partia
partition as a tax avoidance tool. (2) Partial partition
can be for absolute, genuine and bona fide need and if it
was not genuine or for bona fide need as per Explanation, it
was not recognised. Therefore, there was no necessity of
amending the Act. (3) Once, there is a partial ~ partition
and if it is not recognised, the incone received from the
partitioned assets would be taxable in the hands of HUF at a
significantly higher rate of tax than the rate applicable to
the separated nmenber. (4) Under the provisions of the Act,
HUF can be liable to pay the tax wi thout having control over
the assets which are partitioned. (5) Considering this
hardship and inequities resulting from Section 171(9), the
Court has rightly held the provisions to be arbitrary -and
violative of Article 14 of the Constitution.

In our view, the aforesaid subm ssions are without any
substance and sinmilar contentions are dealt wth and
rejected by this Court in the cases nentioned above.
[Sardar Baldev Singh 40 ITR 605 and Balaji 63 |ITR 393

(supra)]. It is for the Legislature to recognise or not to
recogni se partial partition of HUF property for the purpose
of levy and collection of tax; it is also for the

legislature to decide whether only non bona fide partia
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partition wundertaken for reducing the tax liability should
not be recognised or not to recognise all partial partitions
of HUF properties. Further, consideration of hardship is
totally irrelevant for deciding the question of |egislative
conpetence. |In the case of taxation, it is settled | aw that
hardship or equity has no role to play in determning
eligibility to tax and it 1is for the legislature to
determ ne the sane. Lastly, once the partial partition is
not recognized, tax is to be calculated as if the assets are
held by the HUF. Hence, the question whether the HUF is
required to recover tax from the person to whom the
properties are allotted, is not required to be considered by
the Taxing authority as for the purpose of inconme tax the
properties belong to the HUF. If the HUF finds any
hardship, it is for the nenbers of HUF to have the partition
of the entire estate and not to have partial partition

Therefore, there i's no substance in the contentions raised
by the learned Counsel for the Respondent.

In this view of the matter, aforesaid appeals are
al l owed. ~The judgnments and orders hol ding Section 171(9) of
the Incone Tax Act, 1961 and Section 20A of the Wealth Tax
Act, 1957 as unconstitutional are quashed and set aside.
The wit petitions filed by the respondents as nentioned
above before the Madras H gh Court and Karnataka Hi gh Court
chall enging the validity of Section 171(9) of the Incone Tax
Act and for consequential reliefs are disnmissed. The orders
of the GQujarat H gh Court rejecting applications under
Section 256(2) of « the Income Tax Act, 1961 are also set
aside and in the said matters, the Income Tax Appellate
Tri bunal, Ahnmedabad shall refer the questionsto the Hi gh
Court for determination. Odered accordingly. No order as
to costs.




