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PETI TI ONER
I NDI A CARBON LTD., ETC

Vs.

RESPONDENT:
THE STATE OF ASSAM

DATE OF JUDGVENT: 16/ 07/ 1997

BENCH
S. P. BHARUCHA, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
[WTH CA 2168-71/93, 7735/95, 9267/ 95)
JUDGMENT
S. P. BHAURCHA, J.

These appeal s i npugn a judgnment and order of the High
Court at Guwahati. It nmay be inmedi ately stated that, there
havi ng been sone difference of opinion between the two
| earned Judges who first heard the wit petitions filed by
the appellants, four questions were referred to ‘a third
| earned Judge and it is the first of those four questions
which will determine these appeals.

Briefly stated for the purposes of this judgnent, the
facts are these: The appellants nmanufacture and sel
petrol eum coke, which are goods declared by Section 14 of
the Central Sales Tax Act. The appellants are registered as
deal ers under the Central Act and liable to pay Centra
sales tax on the petroleumcoke that is the subject  of
inter-State sales of petroleum coke were delayed. For the
assessment years 1974 to 1980 the appellants were required
by the respondents to pay interest at the rate of 24%per
annum t hereon, in purported exercise of the provisions of
Section 35A of the Assam Sales Tax Act, 1947. The wit
petitions were filed by the appellants challenging the
i mposition of such interest.

The four questions which were referred to the third
| ear ned Judge read thus:

"1) Section 9(2) of the centra

Act did not visualise any paynent

of interest.

2) If interest were to be charged

by the force of Section 35A of the

Assam Sal es Tax Act, 1974 which

vi sual i ses inposition of a mininmm

interest at the rate of 6% per

annum  The same woul d viol ate

Section 15(a) of the Central Act

which has put a limt of 4%in so

far as the tax payable on the goods

dealt with the appellants were

concer ned.

3) Charging of interest on the
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ampunt of tax assessed because of
what have been provided in Rule 42A
of the Assam Sales Tax Rules, 1974
was not permssible inasmuch as
Rul e 42A was ultra vires Section
35A.
4) Section 35A of the said Act
was violative of Article 14 of the
Constitution.
Section 9(2) of the Central Act, as it stood at the
rel evant tinme, read thus:

"9(2) Subj ect to the ot her
provisions of this Act and the
rul es made t her eunder, t he

authorities for the time being
empowered to assess, . re-assess,
col l ect and _enforce paynment of any
tax under the general sales tax |aw

of the appropriate State shall, on
behal f of the Governnent of |ndia,
assess, re-assess, col | ect and
enforce paynment of tax, ~ including

any penalty, payable by a dealer

under this Act as if the tax or

penal ty payable by such a dealer

under this Act is a tax or penalty

payabl e under the general sal es tax

law of the State; and for this

purpose they nmay exercise ~all or

any of the powers they have under

the general sales tax law of the

State; and the provisions of such

law, including provisions relating

to returns, provisional assessnent,

advance paynent of t ax,

registration of the transferee of

any business, inposition of the tax

liability of a person carrying on

busi ness on the transferee of, or

successor to, such busi ness,

transfer of liability of any firm

or Hndu wundivided famly to pay

tax in the event of the dissolution

of such firmor partition of such

famly, recovery of tax fromthird

parties, appeal s, revi ews,

revi si ons, ref erence, r ef unds,

rebates, penalties char gi ng or

payment of interest, conpounding of

of fences and treatnment of docunents

furni shed by a deal er as

confidenti al, shal | apply

accordingly."

It was contended before the |earned third Judge that,
there being no nention of interest in the first part  of
Section 9(2) of the Central Act, the appellants were, not
Liable to pay interest as aforestated. Reliance was placed
upon the judgnent of this Court in Khenka & Conpany vs. Stat
of Maharashtra, 1975(3) SCR 753. The learned third Judge
noted the view taken by his two brother Judges on the first
guestion and found that there was unanimty on the result,
though for different reasons. He, therefore, took the sane
view and held that interest was payable by the appellants on
account of delay in paynent of Central sales tax even though
no specific provision had been made in the Central Act in
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this regard.

Qur attention was invited to the Constitution Bench
judgrment in J.K  Synthetics Ltd. vs. Commercial Taxes
Oficer, 1994(4) SCC 276, where it has been held that
provision relating to the charging and |evying of interest
in a statute are provisions of substantive |law. The rel evant
par agraph of the judgnent nay be extracted.

"16. It is well-known that when a

statute levies a tax it does so by

inserting a charging section by

which a liability is created or

fixed and then proceeds to provide

the machinery to nmake the liability

effective. It, therefore, provides

the machinery for the assessnent of

the liability already fixed by the

chargi ng section, and then provides

the node for the recovery and

collection or ~tax, including pena

provi sions neant to -deal with

defaulters. Provisions is also nade

for charging interest on delayed

payments, etc. Odinarily t he

charging section which fixes the

l[iability is strictly construed but

that rule of strict construction is

not extended to the nmachi nery

provi si ons whiich are construed |ike

any other statute. The machinery

provi sions must,  no doubt,  be so

construed as would effectuate the

obj ect and purpose of the statute

and not defeat the sane. (See

Wiitney v. [IRC, CT v. Mibhaliram

Ranjidas, India United MIlIs Ltd.

v. Conmi ssioner of Excess Profits

Ta, Bonbay and Qursahai Saigal v.

CIT, Punjab). But it nmnust also be

realised that provision by which

the authority is enpowered to |evy

and collect interest, even if
construed as formng part of the
machi nery provi si ons, is
substantive law for the sinple
reason that in the absence of

contract or usage interest can be
| evied under law and it cannot be
recovered by way of damages for
wongful detention of the anount.
(See Bengal Nagpur Railway Co. Ltd.
v. Ruttanji Ranji and Union of
India v. AL Rallia Ram. Qur
attention was, however drawn by M
Sen to two cases. Even in those
cases, CIT v. M Chandra Sekhar and
Central Provinces Manganese O e Co.
Ltd. v. CT, all that the Court
poi nted out was that provision for
charging interest was, it seems,
introduced in order to conpensate
for the loss occasioned to the
Revenue due to delay. But then
i nterest was char ged on t he
strength of a statutory provision

may be its objective was to
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conpensate the Revenue for delay in
paynment of tax. But regardl ess of
the reason which inpelled t he
Legi slature to provide for charging
interest, the Court nust give that
nmeaning to it as is conveyed by the
| anguage used and the purpose to be
achi eved. Therefore, any provision
nmade in a statute for charging or
| evying interest on del ayed paynent
of tax nust be construed as a
substantive | aw and not adjectiva

law. So construed and applying the
normal rule of interpretation of
statutes, we find, as pointed out
by us wearlier and by Bhagwati, J.
in the Associated Cenent Co. case,
that \if the Revenue’'s contention is
accepted it |leads to conflicts and
Ccreates certain anonalies which
could never have been intended by
the Legislature.”

This proposition may ~be derived

from the above

interest can be levied and charged on delayed payment of tax

only if the statute that |evies and charges the tax makes a

substantive provision in this behalf.

Qur attention was also invited to

Bench judgnment in Khenka & Co., where
Section 9(2) of the Central Sales Tax
C.J., taking the majority view, observed:

Ray,

"Section 9(2) of the Central Act
first provides that the authorities
empowered to  assess, re-assess,
col l ect and enforce paynment of any
tax under the general sales tax |law

of the appropriate State shall, on
behal f of the Governnent of (I ndia,
assess, r e- assess and enf orce
payment of t ax i ncl udi ng any

penalty payable by a deal er under
the Central Act. The State Sales
Tax authorities are thus created
agents of the Governnent of India.
The second i mport ant part in
section 9(2) of the Central Act is
that the State authorities shal
assess, re-assess, col | ect and
enforce paynment of tax including
any penalty payable by the dealer
under the Central Act as if the tax
or penalty payable by such a deal er
under the Central Act is a tax or
penal ty payable under the genera
sales tax law of the State. This
part of the section sets out the
scope of wor k  of t he State
agenci es. The words "assess, re-
assess, collect and enforce paynent
of tax i ncl udi ng any enforce
payment of tax i ncl udi ng any
penalty payable by dealer under
this Act" mean that the tax as well
as penalty is payable only under
the Central Act."

The | earned Judge said,

the Constitution
the ‘provisions of
Act were anal ysed.
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"It is only tax as well as penalty
payabl e by a dealer under the
Central Act which can be assessed,
re-assessed, collected and enforced
in regard to paynent. The words "as
if the tax or penalty payable by
such a deal er under the Central Act
is a tax or penalty payabl e under
the general sales tax law of the
State" have origin and root in the
words "paynment of tax including any
penal ty payabl e by deal er under the
Central Act." Just as tax under the
State Act cannot be payable and
collected and enforced, simlarly
penal ty under the State Act cannot

be assessed, col | ected and
enforced. "

The ~ wor ds "and for this
purpose they nmmy exercise all or

any of the powers they have under
the general sales tax law of the
State" in section 9(2) of the
Central Act are -“inportant. The
words "and for thi's purpose" relate
to "assess, re-assess, collect and
enforce paynment of tax including
any penalty payabl e by deal er ~under

this Act." In that context, the
last Iinb of section 9(2) of the
Centr al Act vi-z. *and t he
provi si ons of such
law. . ........ shal | apply
accordi ngl y" nean t hat the

provisions of the State Act are
applicable for the purpose of
assessnent, re-assessnent,
col l ection and enf or cenent of
payment of tax including penalty
payabl e under the Central Act. The
words of the last part of section
9(2) viz. "shall apply accordingly"
relate clearly to the words "and
for this purpose”" with the result
that the provisions of the State

Act shall apply only for the
pur pose of assessnent, re-
assessment, coll ection and
enf or cenent . The doctri ne of

ej usdem generis shows that the
genus in section 9(2) of the
Central Act is "for this purpose".
In other words, the genus is
assessnent, re-assessmnent,
col I ection and enf or cenent of
paynment. The genus is fromwhomto
col | ect and agai nst whom to
enforce. It is apparent that the
extent of liability for tax as well
as penalty is not attracted by the
doctrine of ejusdemgeneris in the
application of the provisions of
the State Act in regard to
assessnent, re-assessnent,
col l ection and enf or cenent of
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paynment of t ax i ncl udi ng any
penal ty payable under the Centra
Act . "

Ray, C. J. concluded by holding that the provision in
the State sales tax Act inposing penalty for non-paynent of
sales tax within the prescribed tinme period was not
attracted to inpose penalty on dealers under the Centra
sales tax Act in respect of tax and penalty payabl e under
the Central Act. A penalty was a statutory liability. The
Central Act contained specific provisions in respect of
penalty. Those were the only provisions avail able against
deal ers under the Central Act. Each State sales tax Act
cont ai ned provisions for penalties. These provisions in sone
cases were also for failure to subnit a return or failure to
regi ster. These provisions could not apply to deal ers under
the Central Act because the Central Act nmade no sinilar
provi sions. The |earned Judge ~added, "The Central Act is a
self contained code which by charging section creates
liability for ~penalty and inpose penalty. Section 9(2) of
the Central Act creates the State authorities as agencies to
carry out - the assessnent, re-assessnent, collection and
enf orcenent of tax and penalty payable by a deal er under the
Act . "

Beg, J., concurring with the mgjority view, found that
provisions relating to penalties were special and specific
provisions in the Central and State Acts. "They are", he
said, "not part of the general sales tax |aw of either the
State or of Union. If the provisionsrelating to penalties,
such as those found in the Central Act and the State Acts,
are really special provisions which can be invoked in the
special circunstances given in each -statute,  we nust
interpret the reference to penalties in the concluding
portion of Section 9(2) to relate only to the specia
provisions relating to penalties -provided for specifically
inthe Central Act". The learned Judge added that the
legislative intent was to confine penalties nentioned in the
concluding part of Section 9(2) to only those penalties as
were nentioned specifically in the Central Act.

The words "charging or paynent of interest" in sub-
section (2) and sub-section (2A) of the Section 9, were
introduced with retrospective effect in 1976. Section 9(2A)
reads thus:

"All the provisions relating to

of fences and penalties (including

provisions relating to penalties in

lieu of prosecution for an offence

or in addition to the penalties or

puni shment  for an offence but

excluding the provisions relating

to nmatters provided for in Section

10 and 10A) of the general sales

tax law of each State shall, with

necessary nodifications, apply in

relation to the assessment, re-

assessnent, collection and t he

enforcenent of paynment of any tax

required to be collected under this

Act in such State or in relation to

any process connected wth such

assessnent, re-assessnent,

col I ection or enf or cenent of

payment as if the tax under this

Act were a tax under such sal es tax

[ aw. "

Section 9(2A) nmkes applicable to the assessnent, re-
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assessnment, collection and enforcenent of Central sales tax
the provisions relating to offences and penalties contained
in the State Acts as if the Central sales tax was a State
sal es tax. But Section 9(2A) makes no reference to interest.

There is no substantive provision in the Central Act
requiring the paynent of interest on Central sales tax.
There is, therefore, no substantive provision in the Centra
Act which obliges the assessee to pay interest on del ayed
paynments of Central sales tax.

Now, the words "charging or payment or interest" in
Section 9(2) occur in what may be called the letter part
thereof. Section 9(2) authorises the sales tax authorities
of a State to assess, reassess, collect and enforce paynent
of the Central sales tax payable by a dealer as if it was
payabl e under the State Act; this is the first part of
Section 9(2). By the second part thereof, these authorities
are empowered to exercise the powers they have under the
State Act  and the provisions of the State Act, including
provisions relating to charging and paynent of interest,
apply accordingly. Having regard to what has been said in

the case of Khenka & Co., it nust be held that the
substantive law that the States’ sales tax authorities nust
apply is the Central Act. In such application, for

procedural purposes  alone, the provisions of the State Act
are available. The provision relating to interest in the
latter part of Section 9(2) can be enployed by the States’
sales tax authorities only if the Centralr Act nmakes a
substantive provision for the | evy and charge of interest on
Central sales tax and only to that extent. There being no
substantive provision. in the Central Act requiring the
payment of interest on Central sales tax the States’ sales
tax authorities cannot, for the purpose of collecting and
enforcing paynent of Central sales tax, ~charge ‘interest
t her eon.

The requirenent of the 1st respondent’s sales tax
authorities that the appellants should pay interest at the
rate of 24%p.a. on delayed paynents of Central sales tax
under the provisions of Section 35(A) of the State Act mnust,
therefore, be held to be bad in | aw

The appeals are allowed. The judgnment and order under
appeal is set aside. The demands for paynent of interest as
af orestated are quashed.

No order as to costs.

Cvil Appeal Nos. 2168-71/93

Fol | owi ng the above judgnment, these appeal s-are all owed
and the judgment and order under appeal is set aside. The
demands made upon the appellants for paynent of interest on
del ayed paynents of Central sales tax are quashed.

No order as to costs.




