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ACT:

Raj asthan Municipalities Act 1959/Rajasthan Minicipa
Octroi  Rules, 1962: ~Sections 104, 133 Rules, 6, 9 and
13--Cctroi--Liability for--Wen arises.

HEADNOTE:

M's. Parekh Autonopbiles Ltd., respondent No. 1, had been
allotted retain outlet by Indian G| Corporation, respondent
No. 2, for sale of its petroleum products at Dangi awas,
which was outside the linmts of the appellant. Respondent
No. 2 had its depot near Raikabag Station at Jodhpur where
it stored petroleum products for supply to various punp
stations situated within the linmts of the appellant as well
as situated outside its limts. Respondent No. 2, being a
public sector wundertaking, was provided current account
facilities under section 133 of the Rajasthan Minicipalities
Act, 1959, and so respondent No. 2 had not to pay octroi tax
on such consignnments at the time of entry of goods wthin
the limts of the appellant. For this purpose, respondent
No. 2 was provided with the export facilities and supplied
with entry passes under Rule 13 of the Rajasthan Muinicipa
Cctroi Rules 1962. Under rule 13(4), the ‘amount ~of duty
payabl e, in the case or persons who had the current account
facilities, was determned and coll ected on the basis of the
total anpbunt of goods that had conme in as reduced by the
total anobunt of goods that had gone out, the bal ance /being
presuned to have been consumed, used or sold wthin the
municipal linmts.

It was all eged that the appellant suspended the current
account facility under section 133 of the Act and took the
stand that octroi would be charged from Respondent No. 2 on
the goods brought within the nunicipal limts if these were
sold within the limts of the appellant although such goods
were nean for use and consunption of the consuners outside

the municipal limts. As a consequence of this action of the
appel | ant, respondent No. 2 charged octroi duty on supplies
nmade to respondent No. | at Dangi awas by addi ng the anount

of octroi tax in the bills.

Respondent No. 1 filed a wit petition in the Hi gh Court
praying inter alia for a direction or an order restraining
the Municipal Council fromrealising any tax on diesel, etc.
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which were supplied to respondent No.1l at Dangi awas by
respondent No. 2, and for refund of octroi tax already paid.
It was contended on behal f of respondent No. 1, in the High
Court, that the Minicipal Council had no jurisdiction to
| evy octroi on the goods brought within the nunicipal limts
but not sold, consuned or used therein and subsequently
exported outside the said limts; that actual sale took
place only at Dangi awas and since neither the sale nor the
consunption nor the use of the petroleum products in ques-
tion took place within the linmts of the nunicipa-

50

ity of Jodhpur, and Municipal Council was not entitled to
| evy any octroi thereon; ‘alternatively, even if the sale was

held to have taken place at Jodhpur, still, octroi could not
be levied as the goods so sold were nmeant for use of con-
sunption outside the municipal limts; and that the word

"sal e’ occuring under s. 104 of-the Minicipalities Act could
not be read without reference to use or consunption, as sale
sinmplicitor by itself did not attract the levy of octroi
unl ess tthe goods were neant for use or consunption of the
ul timate consumer in the area of the Minicipal Council

The defence of the Minicipal Council was that because
the sal e took place at Jodhpur, octroi was chargeable irre-
spective of the fact where it was consumed or used; that as
soon as the goods entered the octroi limts, it gave rise to
taxable event unless a declaration as - contenplated under
rule 9 had been made; that respondent No. 2 did not nake the
declaration as required by rule 9 and rule 13(4) of the
Octroi  Rules; and that under sub-rule (4) of rule 13 the
goods exported were to be | essened only if such goods had
not been sold within the nmunicipal limts and were exported
out wthin a period of six nonths fromthe date of entry.
The claimof refund was contested on'the ground that there
was no privity of contract between respondent No. 1 and the
Muni ci pal Council as the demand of octroi was not nmade from
respondent No. 1.

The case of the Indian G| Corporation, respondent No.
2, was that under the terns of the agreenent respondent No.
2 was obliged to transport petroleum products out of its
depots and supply petrol eum products to its dealers at the
destination in its own truck-tankers, and till the supplies
were made at the destination, the goods were at the risk of
respondents No. 2 and therefore the goods were sold at the
retail outlet where the deliveries were made and not - at
Jodhpur.

The | earned Single Judge did not pernmit the petitioners
to raise the question that the sale took place only outside
the municipal limts of Jodhpur since that  involved an
i nvestigation into facts which could not be undertaken in a
wit petition, and proceeded on the footing that the sale of
the products in question took place within the Limts of
Jodhpur. He, however. accepted the contention of 10C and the
dealer that even if the sale was taken to have been effected
within Jodhpur, no octroi was leviable as admttedly the
goods had been sold in Jodhpur only for their onward trans-
mssion for use and consunption in Dangi awas outside the
municipal linmts. The prayer for refund of the octroi tax
was, however, refused.

The Division Bench disnmissed the appellant’s appeal and
partly allowed the appeal filed by respondent No. 1. On the
basis of the judgnments of this Court in Burmah Shell GO
Storage & Distribution Co. India Ltd. v. The Bel gaum Bor ough
Muni cipality, [1963] Supp. 2 SCR 216 and Hiralal Thakorla
Dal ai v. Broach Municipality, [1976] Supp. SCR 82 wherein it
was held that the sine qua non for levy of octroi was con-
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sunption, and that the sale in order to attract Ilevy of
octroi shall be for the purpose of use or consunption

51

of the ultinmate consunmer, the Division Bench held that sale
simplicitor would ot attract the levy of the octroi, that
the word "sale’ in this context had to be read with refer-
ence to the use or consunption and 'use, consunption and
sale’ had to read in a disjunctive nanner.

The Division Bench further held that rule 13 was a
special provision in regard to; the persons who had been
granted current account facilities and this rule was not
subject to either rule 6 or rule 9 but was an overriding
rul e i ndependent of rules 6 and 9. The Division Bench was of
the opinion that s. 133 of the Miunicipalities Act, alongwth
rule 13 of the octroi Rules left no doubt that no concl usive
presunption of the goods having been brought wthin the
muni cipal limts for consunption, use or sale therein could
be drawn .in cases where special current account facilities
had been given to a person

The Division Bench also held that the claimof refund by
respondent . No. 1 was not nmi ntai nabl e. The Bench however
directed that the Municipal Council would have to refund to
the Indian G| Corporation, respondent No. 2, the amount of
octroi duty paid on the petrol eum products re-exported by it
to Dangiawas outlet for supply to respondent No. 1, who
woul d recover the sane fromthe Indian G| Corporation

Ms. Motilal Padanpat Sugar MIIls Co. Ltd. v. State of
Uttar Pradesh & O's., AIR 1979 SC 621 and State of Madhya
Pradesh & Anr. v. Bhailal Bhai, AIR 1964 SC 1006, relied
upon.

Before this Court, the parties reiterated their conten-
tions raised before the High Court. In addition, it was
contended on behal f of the appellant that there was nothing
in the two judgments of this Court to the effect that if
goods were brought into a local area for sale to a dealer
who then transported the goods outside the local area for
sale to consuners, no octroi would be chargeable. It was
further contended that during the period in dispute, as al so
today, there was no current account facility to the respond-
ent No. 2 under rule 13 of the Cctroi Rules and as adnitted-
Iy the respondent No. 2 was not conplying with the require-
ments of rules 6 and 9 of the said Rules and not filing  any
declaration, the Minicipal Council had the right to  treat

the goods brought within the Municipal I|imts, as those
brought for consunption, use or sale under-sub-rule (2) of
rule 9 of the said Rules and thereby attracting octroi. On

the other hand, it was contended on behal f of the respond-
ents that it was incorrect to say that the current account
facility was suspended or withdrawn.
Di sm ssing the appeal, this Court,

HELD: (Sabyasachi Mikharji and MH Kania, ~-JJ.--Per
Sabyasachi Mikharji, J).

(1) The High Court was right in holding that it was
difficult and inappropriate under Article 226 to determne
the question as to where the sale

52
took place, and that even if the sale took place within the
octroi limts of Jodhpur Municipal Council for the use or

consunption of the ultimte consumer outside the octro
l[imts of Jodhpur then the taxable even did not take place
in the octroi limts of Jodhpur. [66F-(F

(2) In view of the decisions of this Court and in view
of the | anguage of section 104 of the Municipalities Act and
the facts, the H gh Court was right in holding that no
octroi was |eviable on petrol eum products re-exported out-
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side the nmunicipal limts for consunption and use outside
the municipal limts. [65F]

Burmah Shell G| Storage & Distributing Co. Ltd. v. The
Bel gaum Borough Minicipality, [1963] Supp. 2 SCR 216 and
Hiralal Thakorelal Dalai v. Broach Minicipality & Os.
[1976] Sup. SCR 82, foll owed.

(3) In view of the facts of this case, the title passed

to the goods outside the nmunicipal Iimts even in respect of
the petrol eum products which were sold within the municipa
l[imts. If the goods were brought within the municipal lims

for the purpose of sale (sale means passing of the title to
the purchaser), then different considerations mght have
applied. [73D

(4) Analysis of Section 133 and the current account
facility therein indicates that only on the goods for use,
consunption or sale, octroi is |leviable. Under this provi-
sion, octroi tax is paid at the tune of settlenment of peri-
odi cal ~account, say after every nmonth. Thus, question of
conplying with rule 6 or rule 9 does not arise as they apply
when octroi tax-is paid at the tine of entry of goods. The
delivery —of —entry passes and transport passes is only to
facilitate settlenent of octroi account on goods which have
been retained in Minicipal area for use and consunption
[ 73H;, 74A]

(5) A perusal of section 133 woul d show that current
account facility is provided by substantive section, whereas
rule 13 is procedure provided with' the object of providing
facility of settlenent of account of paynent of octroi tax.
In other words, according to rule 13(4), octroi tax is
charged on quantity nentioned in entry passed mnus the
guantity nentioned in transport passes, i.e., on quantity of
petrol eum products wused or consuned within ~the Minicipa
limts of Jodhpur Municipality. [75A-B]

(6) In view of the confused state  of pleadings and
avernents, it was not possible to hold that current account
facilities were wthdrawmm or cancelled. If that is the
position, then there is no question that the H gh Court was
right in the order it passed and the direction ‘it / gave.
[ 75E]

Per Ranganat han, J.

(1) When goods arrive at an octroi outpost, they may be

coming in either for consunption, use or sale wthin the

nmunicipal limts or for transportation outside these limts.
Rule 9 requires every person bringing goods wthin the
municipal limts to nake a declaration as to what the ~goods
are intended for. [77E]

53

(2) Under the normal procedure for the assessment. and
collection of octroi duty, the declaration under Rule 9
becomes inportant and the ternms of the declaration deter-
m nes the incidence of the duty. Rule 13, however,  contem
plates a totally different scheme for the assessment and
collection of octroi for the special type of cases. [78C D

(3) A comparison of the two sets of provisions wll make
it clear that they are two i ndependent and nutually exclu-
sive nodes of assessment and collection of duty. Under the
cash system of payment, a declaration under rule 9 is abso-
lutely essential. The node of collection of duty in respect
of a person having current account facilities, however, does
not depend upon any such declaration or upon the node of
utilisation of the goods as indicated in such declaration
because in the case of the current account hol ders, the duty
payable in respect of the entirety of the goods brought in
is strai ghtaway debited to his account on the basis of entry
passes. The duty payable in respect of the goods transported




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 29

outside is later on credited to his account on the basis of
the transport passes. [79E-G

(4) The High Court was fully justified in holding that
the ternms of rules 6 and 9 have no relevance to the paynent
of duty in cases covered by the current account facility
envi saged under rule 13, and that the present case cannot be
brought within the terns of proviso torule 9(2) on the
basi s of a deened consunption, use or sale within the nunic-
ipal limts. In cases where rule 13 applies, rule 9 is
excl uded. [ 80B]

(5) The present case is governed by the terns of rule 13
and the Indian Ol Corporation is entitled to go on paying
octroi duty on the basis of the goods brought by it wthin
the Minicipality I|ess the goods transported outside the
Miunicipality, my be “in pursuance of a sale wthin the
Munici pality, so long as-such sale is in pursuance of an
intention that thegoods shoul d be consuned or used outside
the Municipal limts. [80G

(6) The appellant should not be pernmitted to raise at
this stage a new plea that the current account facility
granted to theIndian G| Corporation had been revoked when
all along, in the earlier proceedings in the Hi gh Court, the
case had proceeded onthe footing that the Indian G 1 Corpo-
ration had been having and continued to have current account
facilities. [81C]

JUDGVENT:
Cl VI L APPELLATE JURI SDICTION: G vil Appeal No. 1552 of
1981.

From t he Judgnent and Order dated 1.2.1980 of the Jodh-
pur H gh Court in D.B. Civil Appeal No. 9 & 31 of 1977.

Soli J. Sorabji, Tapas Ray, L.C Agarwal, Ms. Pratibha
Jain, Pradeep Aggarwal, Sushil Kumar Jain, Sudhansu Atreya
and S.D. Sharma for the Appellant.

Dal veer Bhandari, Badridas Sharma, B.Y. Kul karni, S K
Mehta, D. Mehta, S.M Satin, Aman Vathher, Atul Nanda, Ms.
P.S. Shroff,
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R Sasiprabhu, S.S. Shroff, S.A Shroff, R Jagannath Goul ay
and D. Goburdhan for the Respondents.

The Judgrments of the Court were delivered by

SABYASACHI MUKHARIJI, J. This appeal by special leave is
di rected agai nst the judgnent and order of the Hgh Court of
Raj asthan at Jodhpur in D.B. G vil Special Appeals  Nos. 9
and 31 of 1977 and which rai sed cormon questions of |aw and
fact, and were disposed of together.

Wit Petition No. 17 of 1976 was filed by Ms Parekh
Aut onobi | es, respondent No. 1 in C. A No. 1552/81. The said
appeal nmay be taken up and di sposal of the sane would |ead
to the disposal of other appeals. In the said wit petition
the petitioner prayed for a direction or an order restrain-
ing the respondents therein fromrealising any tax on  die-
sel, etc. which are supplied to the respondent herein _at
Dangi awas by the Indian Q| Corporation. being the respond-
ent No. 2 herein. It was further prayed that the respondents
therein be ordered to refund the octroi tax as nmentioned in
the Schedule to the said petition which, it was alleged, had
been illegally realised fromthe petitioner. It was further
prayed that the respondent No. 1 be directed to provide
transport passes to the Indian G| Corporation under rule 13
of the Rajasthan Miunicipal Octroi Rules, 1962 read wth
section 133 of Rajasthan Municipalities Act. It was the case
of the petitioner in the H gh Court, respondent No. 1 here-
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in, that the Minicipal Council had no jurisdiction to |evy
octroi tax on the goods brought within the nunicipal Ilimts

but not sold, consuned or used therein and subsequently
exported outside the said limts. The case of the respondent
No. 2 was that H S.D. (diesel) which was brought by the
Indian G Corporation within the local limts of Jodhpur
Municipality was ultimately exported and sold to respondent
No. 1 at Dangi awas for use, consunption or sale outside the
Municipal limts and as such the Minicipal Council had no
jurisdiction to levy octroi tax on the same. In reply to the
said wit petition, it was stated by the Minicipal Council
bei ng the appell ant herein, that the sale of H S.D. (diesel)
by the respondent No. 2 to respondent No. 1 took place at
Jodhpur, and only the delivery was effected at Dangi awas as
respondent No. 1 did not have its own tankers but for this
the respondent No. 2 was charging nileage for transnission
of goods fromits depot to Dangiawas. It was stated that the
appel | ant was chargi ng octroi fromthe respondent No. 2 and
not fromrespondent No. 1. It was stated that the question
whet her . ‘the contract of sal e between the respondent No. 2
and respondent No. 1 took place at Jodhpur or at Dangi awas
was a disputed question of fact to be decided by reference
to the woriginal agreenent qua each transaction. It was
further stated that 'the di sputed question of fact could not
be adjudicated under Article 226 of the Constitution. In
reply to para 6, it was stated that the ‘current account
facility was still provided and had not been stopped, that
respondent No. 2 did not make the declaration as required by
rule 9 and rule 13(4) of the Rajasthan Minicipal Cctroi
Rul es, 1962 and that the goods exported were to be
55
| essened only if such goods had not been sold wthin the
Municipal linmts and were exported out within a period of
six nmonths’ fromthe date of entry. The rel evant provisions
of s. 104 of the Rajasthan Miunicipalities Act, 1959 (herein-
after referred to as "the Act’) are-as follows:
"Sec. 104: bligatory Taxes--Every board shal
| evy, at such rate and from such date as the
State Governnment may in each case  direct by
notification in the official gazette and in
such manner as is laid down in this Act and as
may be provided in the rules made by the State
Government in this behalf, the foll ow ng
taxes, nanely:

(1) ... A

(2) an octroi on goods and ‘animals - brought
within the limts of the nunicipality for
consunpti on, use or sale therein; and

(3)

Section 133 of the Act provides as foll ows:

"133. PONER TO KEEP ACCOUNT CURRENT W TH FI RM OR PUBLI C BODY
IN LI EU OF LEVYI NG OCTRO ON | NTRODUCTI ON OF GOODS:

The Board if it thinks fit instead of requiting paynment of
octroi due fromany nmercantile firmor public body to  be
nmade at the tinme when the articles in respect of which it is

leviable are introduced within the octroi Ilimts of the
municipality, at any time direct that an account current
shall be kept on behalf of the board of the octroi so due

from any such firmor body as the board specifies in this
behal f.

(2) Every such account shall be settled at intervals not
exceedi ng one nmonth and such firmor public body shall rmake
such deposit or furnish such security as the board or any
conmittee or officer authorised by it in this behalf shal
consider sufficient to cover the ambunt which may at any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 29

time be due fromsuch firmor body in respect of such dues.
Every anmpbunt so due at the expiry of any such interva
shal |, for the purposes of Chapter VIII be deened to be and
shall be recoverable in the sane nmanner as anount clainmed on
account of any tax recoverabl e under the sane Chapter."

The Rul es, being Raj asthan Municipal Cctroi Rules, 1962,
framed thereunder are relevant and rule 13 of the said Rul es
provi ded as foll ows:

"13. FACILITIES FOR CURRENT ACCOUNTS: (1) The
Board shall maintain a list, in Form®6, of al
persons whether firms O individuals allowed
special facilities under s. 133 of the Act for
the paynent of octroi. The list shall be kept
corrected

56

upto date and a copy of the list signed by the
Executive O ficer-shall be kept at each octro
out - post-.

(2) The person to whomsuch facilities are
gi ven, printed books of entry passes in dupli-
cate shall be supplied in Form No. 7 on pay-
ment of such price as may be fixed by the
Board. When such a person wishes to bring his
goods into-the Municipality, he shall fill up
the entry pass, the goods shall be dealt wth
under the ordinary rules.” On receipt of the
entry ' pass, the Incharge of the octroi out-
post 'shall see that the person who has signed
it isnanmed on hislist, and if so, he shall
after satisfying hinself that the goods agree
with the details entered inthe entry pass,
fill up the certificate the at foot thereof as
wel | as the coupon. He shall then tear off the
coupon, deliver it to the person who presents
the entry pass, and admit the goods nanmed in
the pass. He shall send the entry passes to
the Cctroi Superintendent, where they shall be
examned that the certificate covers t he
details of the entry pass and the  amount of
octroi due shall be debited to the account of
the person concer ned.

(3) The persons to whom special facilities
have been given, a printed book of transport
passes shall be supplied in Form No. 5 on
paynment of such a price as may be fixed by the
Board. When such a person wi shes to transport
h*is goods fromthe Minicipality,  he shal
fill up a transport pass and send it with his
good to the octroi gut-post of exit. On re-
ceipt of the Transport pass, the Incharge of
octroi out-post shall see that the person who
has signed it is naned on the list; and if so,
he shall after satisfying himself that the
goods to be transported agree with the details
entered in the Transport pass, fill up the
certificate at the foot thereof as well as the
coupon. He shall then tear off the coupon and
deliver it to the person who presents the
Transport pass. He shall send the transport
passes to the Octroi Superintendent, where
they shall be examned to see that the certif-
icate covers the details of the transport pass
and shall be filed separately under the nane
of each such person.

(4) In cases provided for in sub-rule (3)
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amount of octroi duty payable shall be based
on the total anount of the octroi as shown by
the entry passes less the total anobunt of
goods transported outside the Minicipal limts
as shown by the transport passes:

Provi ded that in computing the
octroi duty payabl e under sub-rule (4), the
goods transported outside the Minicipal Linmts
shal |l be | essened only if such goods have not
been sold within the Municipal limts and if
they have been exported out of such Ilimts
within a period of (six nonths) fromthe date
of their inport in such limts.

57
(5) Paynents by such person shall be nade
strictly in advance, and at the expiry of his
period for which facilities have been given,
the nane of the person shall inmmediately be
struck off."
Rul e 6 deal's with the paynment of octroi duty and provide as
fol |l ows:
"6. PAYMENT OF OCTRO DUTY: No goods liable to

payment -~ of octroi shall, except as otherw se
provided in these rules, be brought within the
Municipal” limts until the octroi duty |evi-

able in respect of such goods has been paid at
the ' octroi out-post situated on the route of
entry ‘as notified by the Board from time to
time for the purpose.”

Rule 9 deals with the declaration of goods brought into
the Municipal limts and provides as foll ows:

"9. DECLARATION OF GOODS BROUGHT INTO THE
MUNICI PAL LIMTS: (1) Every  person bringing
within the Minicipal linits goods liable to
payment of octroi _shall produce such goods at
the octroi oUt-post and shall declare  whether
goods are intended: -

(i) for consunption, use or sale w'thin the
muni ci pality; or

(ii) for imedi ate transportation outside the
Muni ci pality; or

(iii) for tenmporary detention w thin Minicipa

limts and eventual transportation _outside
Municipal limts.

(2) Declaration under clause (i) of sub-rule
(1) may be oral, declaration under  clauses
(ii) and (iii) shall be, in witing in Form
No. 1 and shall be tendered to the incharge of
the octroi outpost at the time of bringing the
goods shall be treated as havi ng been  brought
within the Municipal linmts for consunption,

use or sale therein."

It was urged by the appellant that the respondent No. 2
had not made the declaration as required by rule 9 and  that
under rule 13(4) of the rules, the goods exported were only.
to be lessened only if such goods had not bee sold wthin
the nunicipal linmts and were exported out within a period
of six nonths’ fromthe date of entry. The Minicipal Counci
also raised the plea that there was no privity of contract
bet ween respondent No. 1 and the Municipal Council as the
demand of octroi tax was not nade fromrespondent No. 1. The
Wit petition of the respondent No. 1 along w th another
wit petition being No. 82 of 1976 filed by one Shri Sukh
Sanpat Raj was heard by the | earned Single Judge of High
Court of Rajasthan. The |earned Single Judge by his judgnent
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dated 28th January, 1977 allowed the wit petition and
restrained the appellant fromcharging or realising octro

on the goods brought within the nunicipal lints by the
Indian G| Corporation but re-exported outside the said
municipal limts toits retail outlets for the use

58

and consunption of the ultimte consuners outside the limts
of the Minicipal Counsel. The prayer for refund of the
octroi tax was, however, refused. Appeals were filed there-
from against the judgnment and order of the Ilearned Single
Judge. The appellant herein filed the appeal No. 9 arising
out of the Wit Petition No. 17 of 1976 and also Specia
Appeal No. 13 arising out of Wit Petition No. 82 of 1976.
Ms Parekh Autonobiles also filed a Special Appeal being
Special Appeal No. 31-of 1977. Thus, three appeals were
filed. Al the three appeals were heard by the Division
Bench of the High Court and by its judgnent and order dated
1st February, 1980, the Division Bench disnssed the Specia
Appeal . Nos. 9 and 13 filed by the appellant herein. The
speci al . ‘appeal filed by Ms Parekh Autonobiles was partly
allowed. It was directed that the Minicipal Council would
have to refund to the Indian G| Corporation the amount of
octroi duty paid on the petrol eum products re-exported by it
to Dangiawas outlet for supply to the wit petitioner who
woul d recover the sane fromthe Indian GO/ Corporation

It is not necessary for the purpose of this appeal to
deal with the facts agitated and found by the H gh Court. W

will, however, refer to the same in brief. Respondent No. 1
had been allotted retail outlet allotted by the respondent
No. 2, Indian O Corporation, for sale of  petroleum
products such as diesel oil, nobile, iii, etc. at Dangi anas,

which was outside the linmts of Jodhpur Minicipal = Council
appel l ant herein. The respondent No. 2 had its depot ear
Rai kabag Station at Jodhpur where it stored petroleum
products. The respondent No. 2 fromits depot at | Jodhpur
supplied the petrol eumproducts to various punp stations
situated within the limts of appellant as well as /situated
outside the limts of appellant in several districts such as
Districts of Jodhpur, Pali, Barnet, Jalore, Nagaur, etc.
including the retail outlet of the appellant at Dangi anwas.
The respondent No. 2, being a public sector undertaking, was
provi ded current account facilities under s. 133 of the Act,
and so the respondent No. 2 had not to pay octroi tax on
such consignment at the tine of entry of goods wthin the
limts of appellant. It was alleged by respondent No. 1 that
under rule 13 of the said Rules, respondent No. 2 was sup-
plied printed books for entry passes in duplicate in Form
No. 7 appended to the said Rules. Rule 13 provides, as noted
before, that if the goods which are inported wthin the
Municipal linmts are not used, consunmed or sold within the
Municipal linmts and are exported out of Minicipal linmts
for supply at various other retail outlets no octroi duty is
charged on those goods for the reason that under rule '13(4)
octroi tax payable shall be based on the total anount - of
octroi tax as shown by the entry passes |less the octroi tax
on the total anount of goods transported outside the Minici-
pal limts. It was contended that the appellant had been
followi ng the aforesaid procedure till 24th July, 1975, but
all of a sudden on 25th July, 1975, it was alleged, the
appel l ant had suspended the transport facilities to the
respondent No. 2 and took the stand that octroi would be
charged fromrespondent No. 2 on the goods brought wthin
t he nuni ci pal
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l[imts even though these were exported by it outside the
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municipal limts, if these were sold within the linmts of
appel l ant al though such goods were nmeant for use and con-
sunption of the consumers outside the Municipal limts. The
appellant, it is alleged, cancelled the transport passes

supplied to the respondent No. 2 from 25th July, 1975. As a
consequence of this action of the appellant, the respondent
No. 1 was charged octroi duty on supplies made to the re-
spondent No. 1 at Dangi awas by the respondent No. 2 since
25the July, 1975 by adding the anpbunt of octroi tax in the
bills for the supplies nade to the respondent No. 1's retai

outlet at Dangiawas. The respondent No. 2 challenged the
right of the appellant to charge the octroi on such goods
and approached the State Governnent. Upon that, the State
Covt. by its letter wote to the appellant that it having
granted current account facilities under s. 133 of the Act
to the respondent No. 2 should charge octroi on the basis of
petrol eum products inported by respondent No. 2 minus the
goods exported by it to its other distributing centres in
Raj ast han, The respondent No. 1 also made representation to
the appellant challenging its right to realise octroi on the
petrol eum _products which were received at the depot of the
respondent No. 2 at Jodhpur but were transported by it to
its retail outlets but of no avail. The case of the respond-
ent No. 1 was that the goods were not sold at Jodhpur but
actually the sale took place at Dangi awas, the retail outlet
of the respondent No. 1 Secondly, even if the sale was held
to have taken place at Jodhpur nerely on that account octro

could not be levied unless the goods so sold Were neant for
the wuse or consunption of the consumers within the octro

limts. Respondent No. 2, Indian Q1| Corporation,  supported

the case of respondent No. |. Respondent No. 2is'a public
sector undertaking and has got vast network of retail out-
lets, i.e., distribution centres for distribution of ' petro-

| eum products throughout Indian including Rajasthan. For the
purpose of distribution, it had got its depots at various
i mportant places where it stored its petrol eum products for
supply to its various retail outlets, i.e., distributing
centres. Likewise the respondent No. 2 had got its / depot
situated near Rai kabag Station, Jodhpur where it stored its
petrol eum products for sale and supply of -its petroleum
products to its nunerous retail outlets situated within the
districts of Jodhpur, Pali, Barnet, Jalore, Jaisalner,
Nagaur, Sirohi, etc. It was further alleged by respondent
No. 2 that it stored petroleumproducts in its -depot  at
Jodhpur for purposes which mght be classified into differ-
ent cl asses, nanely.

(1) for sale by respondent No. 2 to its
consunmers such as Railways, Police, etc.. and
to its dealers of retail outlets situated
within Minicipal limts of Jodhpur <city who
distributed or sold the petroleum products
within the area covered by municipal limts of
Jodhpur city,

(2) for re-export by itself for supply
to its dealers in charge of various retai
outlets situated outside the municipal linmts
of Jodhpur city within the various districts
speci fied above. Such retail outlets distrib-
uted or sold the petrol eum products to wulti-
mat e consumers

60
outside the limts of Jodhpur Municipal Council

According to the respondent No. 2, it had allotted the
retail outlets to various deal ers under deal ers agreenent.
Under the terns of the said agreenent, the respondent No. 2
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was obliged to transport petroleumproducts out of its
depots and supplied petrol eum products to its dealers at the
destination in its own truck-tankers or the tankers of its
contractors and obtained the signatures of the dealers of
the retail outlet in token of the delivery of the goods and
till the supplies were made at the destination the goods
were at the risk of the respondent No. 2. It was further
alleged by respondent No. 2 that the punp tank and other
outfits which were fitted at the retail outlets belonged to
it and these were its property. It was, therefore, alleged
that the goods supplied at retail outlets situated outside
the limts of Minicipal Council, Jodhpur were sold at the
retail outlets where the deliveries were made and not at
Jodhpur although the dealers were required to deposit the
price of the petroleumproducts in the respondent No. 2's
account in the bank unless they were allowed credit facili-
ties but the sale took place only when the respondent No. 2
delivered its products at the dealers’ retail outlets out-
side the municipal limts as per the terns of the dealers’
agreenent'. ~The appel |l ant, Municipal Council, had, however,
di sputed the aforesaid position. It contended that whenever
the sale was made at the Jodhpur depot at Jodhpur, Cctroi
was chargeable irrespective of the fact where it was con-
sumed or used. It was further contended that whether a
contract of sale had taken place at Jodhpur or retail outlet
is a question of fact’ and unless the contracts (agreenents)
were placed on the record by the respondent No. 1, the Court
shoul d not decide whether the sale by the respondent No. 2
had taken place at Jodhpur or at Dangi awas. Rule 13(4) of
the said Rul es woul d be operative only in those cases where
the goods had not been sold within the Municipal limts or
if they had been exported out of such limts within a period
of six nonths fromthe date of its inmport. The Minicipa
Council’s further case was that the respondent No. 2 sold
the goods at Jodhpur. The respondent No. 2 never subnitted
its declaration as required by rule 9 of the said Rules and,
therefore, the goods brought within the imts of Muinicipa
Council were, according to the appellant, liable to octroi
It was contended on behalf of the respondent No. 1 that the
appel l ant was not entitled to | evy the octroi on the petro-
| eum products which were re-exported by the respondent No. 2
to the retail outlet of the respondent No. 1 at Dangi anas as
the goods were neither brought for consunption or usein the
limts of the Minicipal Council of Jodhpur, nor sold in the
Muni ci pal area. It was further contended that even if it was
assuned that the petrol eum products which had been -exported
to the respondent No. 1's outlet at Dangi awas have been sold
at Jodhpur then to the appellant had no jurisdiction to |evy
the octroi and realise the same as good so sold were not
neant for the use of ultinmate consunmer in the rmunicipa
area. The taxable event for the purpose of levy of octro
duty takes place, according to respondent No. 1, only if the
entry of the goods in the limts of appellant was

61

meant for the wuse of ultinmate consumer or wuser. It —was
contended that the petrol eum products which had been export-
ed to the respondent No. 1's retail outlet at Dangi awas were
nmeant for the use of ultimate consuner for use outside the
l[imts of the Minicipal Council so these were not chargeable
to octroi. It is not necessary in view of the findings of
the Hi gh Court to deal with the prelimnary objections of
the appellant, nanely, respondent No. 1 was a firmand not
conpetent to bring the wit petition, that the respondent
No. 1 had no locus standi to file the wit petition, or that
there was an alternative remedy under rule 40 of the said
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rules and as such wit petition would not be nmaintainable.
The |learned Single Judge of the High Court rejected these
contentions of the appellant. Two main contentions involved
before the Hi gh Court and us were and are, namely, where the
taxabl e even took place and whet her respondent No. 1, in the
facts and the circunstances of this case, was liable to pay
octroi duty and secondly, whether in view of the naintenance
of the current account facilities, as mentioned hereinbe-
fore, the Minicipal Council was entitled to charge the
octroi duty in the nmanner it has purported to do from the
25th July, 1975 and whet her that the appellant was liable to
refund the said duty.

Section 104 of the Act by sub-section (2) provides that
an octroi on goods and ani mals brought within the limts of
the nunicipality for consunption, use or sale therein, is
liable to be charged by the State Governnent. It was con-
tended on behalf of the respondent No. 1 that the taxable
event in respect of the goods supplied at its real outlet at
Dangi awas ' had not taken place within the limts of the
appel lant. 1t was submitted that the goods brought by the
respondent  No. 2 and exported to the respondent No. 1's
retail outlet at Dangi awas were in the first place not sold

at all within the Municipal linmts; secondly, even if the
sale of the goods so exported was held to have taken place
within the Minicipal I'imts than too the taxable event had

not taken place as such goods were not neant for sale or use
or consunption of the ultinate consumer residing within the
local limts of the appellant but were nmeant for the con-
sunption of the ultinmate consuner residing outside the |oca

l[imts of the appellant. It was contended ~that the word
"sal e’ occurring under s. 104 of the Act~ cannot  be read
wi t hout reference to use or consunption. Sal e sinplicitor by
itself did not attract the levy of octroi, it was subnitted,
unl ess the goods were neant for use or consunption ' of the
ultimate consuner in the area of the appellant. Reference
was made before the Hi gh CoUt as before us to the decision
of this Court in Burnah Shell G| ‘Storage & Distributing Co.
India Ltd. v. The Bel gaum Borough Municipality, [1963] SCR
Supp. 2 216 as well as the decision of this Court in Hirala

Thakorl al Dalai v. Broach Miunicipality & Os., [1976] Supp

SCR 82. In Burmah Shell’s case (supra), the company was a
dealer in petrol and petrol eum products which it manufac-
tured in its refinery situated outside the octroi limts of
Bel gaum Muni ci pality. It brought those products inside that
area either for use or consunption by itself or for~ sale
generally to its dealers and the licensees who in their turn
62

sold these to others. According to the Conpany, the goods
brought by it within the octroi limts could be divided into
four separate categories, nanely:

(i) goods consuned by the conpany
within the octroi limts,

(ii) goods sold by the conpany through
its dealers or by itself and consumed w thin
the octroi limts by persons other than the
conpany,

(iii) goods sold by the conpany through
its dealers or by itself inside the octro
l[imts to other persons to be consumed by them

outside the octroi limts.
(iv) goods sent by the conpany fromits
depot inside the octroi limts to extra munic-

ipal points where these were brought and
consunmed by persons other than the conpany.
In that case, the conpany had objected to the Ilevy of
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octroi on the goods which were sent by it out of the octro
limts for the outside ultimte consumers and cl ai med refund
of the anpbunt so charged as octroi. C ause (4) of sub-sec-
tion (1) of section 73 of the Bonbay Minicipal Boroughs Act,
1925 which was under consideration in that case was anal o-
gous to subsection (2) of section 104 of the present Act in
guestion. The words 'use or sale’ were substituted for the
words 'for use’ by the Bonbay Act of 35 of 1954. This Court
exam ned the scheme of the taxation under the Bonmbay Bor-
oughs Act and the Rul es and bye-laws rmade by the Mini cipali -
ty for the levy of octroi. After exam ning the history of
octroi, this Court in that decision held octrois were tax on
goods brought into the local area for consunption, use or
sale and that they were |leviable in respect of goods put to
sone use or other in the area but only if they were nmeant
for such user.’ This Court specifically clarified that the
word 'sale’ was includedonly in 1954 in order to bring the
description of the octroi in the Act inline with the Con-
stitution of India. Wiile doing so this Court further ob-
served that the expression ’'consunpti on’ and 'use’ together
"connote’ the bringing in of the goods and animals not wth
a view to taking themout again but with a view to their
retention either for use without using themup or for con-
sunmption in manner which destroys, wastes or uses them up
This Court further observed in that case that octroi and
term nal tax resenble each other in the sense that they are
both | eviable in respect of goods brought into a |ocal area.
QO herwi se, these are quite different fromeach other. Wile
term nal taxes are leviable on goods 'inported or exported
from municipal limts denoting thereby that they are con-
nected wth the traffic of goods, octrois are leviable in
respect of the goods brought into a municipal area for
consunption or use or sale. The history of these two taxes
showed that while terminal taxes were a kind of octroi which
were concerned only with the entry of goods in a local @ area
irrespective of whether they would be used there or not,
octrois were taxes on goods brought into the area for con-
sunption, use or sale. These
63
Were leviable in respect of the goods put to sone use or the
other in the area but only if these were neant ~for such
user. Another difference between the two is that there i's no
system of refund wunder terminal tax but that is so for
octroi. This Court held that the sale by it directly to
consurmer or dealers was nerely the means for putting the
goods in the way of use or consunption and that the word
therein does not mean that all the acts of consunption nust
take place in the area of the municipality. Hidayatullah, J.
(as the learned Chief Justice then was) speaking for /this
Court observed at p. 233 of the report as follows:
“I'n other words, a sale of the goods  brought
i nsi de, even though not expressly nentioned in
the description of octroi as it stood forner-
ly, was inplicit, provided the goods were not
re-exported out of the area but were bought
i nside for use or consunption by buyers inside
the area. In this sense the amplification of
the description both in the Government of
India Act 1935 and the Constitution did not
make any addition to the true concept of
"octroi’ as explained above. That concept
included the bringing in of goods in a |oca
area so that the goods cone to a repose there.
When the CGovernnent of India Act, 1935 was
enacted, the word 'octroi’ was deliberately
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avoi ded and a description added to forestal
any dispute of the nature which has been
raised in this case. In other words, even
wi thout the description the tax was on goods
brought for ’'consunption, use or sale . The
word ’octroi’ was al so avoi ded because term -
nal taxes are also a kind of octroi and the
two were to be allocated to different |egisla-
tures.

I n our opinion, even w thout the word
"sale’ in the Boroughs Act the position was
the sanme provided the goods were sold in the
| ocal area to a consuner who bought them for
the purpose of use or consunption or even for
resale to others for the purpose of use or
consunption by themin the area. It was only
when the ~goods were re-exported out of the
area that the tax could not legitimtely be
levied and in this case the nmunicipality has
agreed to refund the anmount of tax on goods
re-exported without being used or consuned in
the nunicipal area. In this view of the mat-
ter, it was not necessary for the nunicipality
to follow the procedure for inposing taxes
when/ the section was anmended. The tax stil
remai ned the sane. Its nature. incidence or
rate were not altered."

The aforesai d observations were approved by this Court
in Hiralal Thakorlal Dalal v. Broach Miunicipality & Os.,
(supra). On the basis of the aforesaid decisions of this
Court, the Division Bench of the H gh Court in-the instant
case in appeal filed fromthe aforesaid judgnment of the
| earned Single Judge held that sale sinplicitor would not
attract the levy of the
64
octroi. The word "sale’, in this context, has to be read in
reference to the use or consunption, according to the Divi-
sion Bench and 'sue, consunption and sale’ have to be read
in disjunctive manner. Reference, in this connection, was
made to rule 6 of the said Rules, which provides that no
goods liable to paynment of octroi shall except as - ot herwse
provided in these Rules be brought wthin the Minicipa
l[imts ’'until the octroi duty leviable in respect of such
goods have been paid at the octroi outpost situated on the
route of the entry as notified by the Board from tine to
time. Rule 9 of the said Rules further provides that every
person bringing within the Miunicipal linmts goodsliable to
payment of octroi shall produce such goods at « the octroi
out post and shall decl are whether the goods are intended (i)
for consunption, wuse or sale within the Minicipality, or
(ii) for inmmediate transport outside the Minicipality or

(iii) for tenporary detention within Mmnicipal limts and
eventual transportation outside the Municipal Ilimts. It
further provides that if no such declaration is made the
goods shall be treated as having been brought within the
Municipal linmts for consunption, use or sale therein. On

the basis of these rules, it was contended before the Divi-
sion Bench that as soon as the goods enter within the octro
l[imts it gives rise to taxable event unless a declaration
as contenpl ated rule 9 has been made by the person bringing
such goods. It was submitted that no such declaration had
been nade in this case, and therefore, a conclusive presunp-
tion arose that the goods should be treated as having been
brought within the Municipal linmts for consunption, use or
sale therein. The division bench was unable to accept this
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subm ssion. The division bench was of the view that this
argunent ignored the inport of rule 13. Rule 13 dispensed
with the requirenents of rules 6 and 9 and it was a specia

rule applicable to the persons, firns and individuals under
section 133 of the Act. Section 133 of the Act provides that
the Board if it thinks fit instead of requiting payment of
octroi due fromany nercantile firmor public body it nay at
the tinme when the articles in respect of which it is |evi-
able are introduced within the octroi limts of the nmunici-
pality, direct that an account current shall be kept on
behal f of the Board of the octroi so due fromany such firm
or body as the Board specifies in this behalf. 1t further
provides that every such account shall be settled at the
intervals not exceeding one nonth and such firm of public
body shall make such deposit or furnish such security as the
Board of any conmittee or officer authorised by it in this
behal f shall consider it sufficient to cover the anpunt
which may at any tine be due to such firmor body in respect
of such 'dues. Rule 13, therefore, dispenses with the re-
qui rement. of rule 6. It further dispenses with the require-
nments of rule 9 in regard to declaration. The division bench
of the H gh Court also referred to sub-rule (3) of rule 13,

whi ch has been set out before. The Hi gh Court held that rule
13 is a special provision in regard to the persons who had
been granted current account facilities and this rule is not
subject to either rule 6 or rule 9 but i's a over-riding rule
i ndependent of rules 6 and 9. The High Court found that
respondent No. 2 had been granted current account
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facilities and, therefore, the octroi duty shall be charged
from it under sub-rule (4) of rule 13 on the goods brought
by it in the Minicipal area m nus the goods transported by
it outside the Municipal limts. Therefore, the contention
of the appellant herein on rules 6 and 9 was rejected. It
is, therefore, necessary for these appeals to consider the
validity or otherw se of the said findings of the H gh Court
in these appeals.

The High Court dealt with the contentions based on sub-
rule (4) of rule 13 and considered if the sale of the goods
had taken place within the Minicipal lints to see if the
octroi shall be leviable or not. The H gh Court felt that
the rule had to be construed in consonance with s. 104 of
the Act As nentioned hereinbefore, section 104 of the Act
was anol ogous to s. 73 of the Bonbay Boroughs Act which ~had
been interpreted by this Court in the aforesaid  two deci-
sions, wherein it was held that the sale in order to attract
| evy of octroi should be for the purpose o fuse or consunp-
tion of the ultimte consuner in the area. (Enphasis . sup-
plied). The High Court further observed that the neaning of
the word ’'sale’, therefore, has to be given as per/ this
Court’s view and any other neaning to 'sale’ contained in
the rules shall not be justified as it will be repugnant to
s. 104 of the Act. The Hi gh Court found that the goods were
re-exported by the Indian G| Corporation fromits depot to
its retail outlet for the use or consunption of the ultimte
consuner outside the municipal linmts. (Enphasis supplied).
The Municipal Council was not entitled to levy octroi on
goods so exported by respondent No. 2 to its retail outlet
for use and consunption by the ultimate consuner outside the
local limts of the Miunicipal Council. Therefore, it was
hel d that the Minicipal Council had no jurisdiction to |evy
octroi on the goods re-exported by the respondent No. 2, the
Indian G| Corporation to the retail outlets of its dealers
located outside the Municipal linmts for the use of the
ultimate consunmers outside the Municipal limts. Though the
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aforesaid finding of the H gh Court has been assail ed before
us in this appeal, in view of the decision of this Court
referred to hereinbefore and in view of the principles laid
down therein and the | anguage of s. 104 of the Act and the
facts, we are unable to accept the challenge on behalf of
the appellant herein. It was, however, contended by the
respondent No. 1 before the High Court that the taxable even
had taken place at Dangi awas and not at the octroi linmits of
Jodhpur as the sale had not taken place in the octroi lints
but had taken place at Dangiawas. It was contended by the
respondent No. 1 that goods were supplied by the respondent
No. 2 inits tankers at Dangiawas and till the goods were
supplied at the respondent no. 1's outlet at Dangi awas, the
risk in respect of the goods was with the respondent no. 2,
the Indian G| Corporation. This fact, it was stated, had
been adnitted by the Corporation in its return wherein it
had been clearly admitted that-till the goods are supplied
to the respondent No. 1's outlet stations the goods were at
the risk of respondent no. 2. It was, therefore, contended
that till the goods were delivered at Dangi awas, there was
no contract for sale. The contract for sale, it was contend-
ed, had taken place at Dangi awas where the
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goods were delivered at the respondent no. 1's outlet and
receipt was obtained fromthe respondent no. 1's outlet
acknow edging the delivery of the goods at that place. In
this connection, reference was made to para 25 of the node

agreenment Ex. B. 1. According to para 25, the quantity of
petrol eum and other allied products shall be  delivered by
the Corporation as nmeasured by the Corporation s . neasuring
device and a receipt signed by or on behalf of the dealer at
the tinme of delivery by the Corporation woul d be conclusive
evi dence that the petrol eum products nmentioned therein were
in fact delivered to the dealer. It was subnmitted that the
delivery was nade by the respondent No. 2's tankers at
Dangi awas and the recei pt obtained there. On the other @ hand
before the Hi gh Court. as nentioned hereinbefore, it was
contended on behalf of the appellant that this  question
i nvol ved di sputed questions of facts. which was beyond the
pal e of jurisdiction under Article 226 of the Constitution

It was submitted that neither indents in regard to the
transactions of sale had been produced nor there was  any
evidence as to the quantities for which the sale had taken
place and in the absence of material docunents it ~was nhot
possible to determne the question as to where the sale had
taken place. It further appeared that the respondent No. 1
used to deposit the anmount in advance agai nst the supplies
to be made to its retail outlet at Jodhpur. According to the
appellant, as the naterial and rel evant evidence had not
been produced on the record, it would be hazardous to /reach
a definite conclusion as to where the contract of “sale had
taken place. The High Court held that it was difficult and
i nappropriate to go into under Article 226 of the Constitu-
tion. The High Court referred to certain decisions. The High
Court. however. rested on the viewthat even if the sale
took place within the octroi limts of Jodhpur Muinicipa

Council for the use or consunption of the ultinmate consuner
outside the octroi limts of Jodhpur then the taxable event
did not take place in the octroi limts of Jodhpur. In those
ci rcunmst ances. the High Court held that the Minicipal Coun-
cil had no jurisdictionto levy octroi on the goods so
exported. We have considered the subm ssions of the appel-
lant on this point. W are, however, in viewof the facts
and circunstances of the case, of the opinion that the High
Court was right. The High Court issued an order of re-
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straint. It directed that the Municipal Council be re-
strai ned by way of Mandanus not to | evy octroi on the goods
exported by the respondent No. 2 for the use of the ultimate
user outside the octroi linmits of Minicipal Council even if
the sale took place within the octroi limts of Minicipa
Counci |, Jodhpur.

The next aspect of the matter, is, whether the respond-
ent No. 1 was entitled to refund of the octroi realised from
respondent No. 2. It had been contended by the respondent
No.1 that although the octroi had been realised directly
fromthe respondent No. 2 but in fact and in reality it was
the respondent No. 1 who had been made to pay the octroi as
the sanme had been realised by the respondent No. 2 by adding
the octroi realised by the Minicipal Council in its bills
for the supply of the goods nade to respondent No. 1. It was
contended on behalf- of the appellant that there was no
privity
67
of obligation between respondent No. 1 and the appellant and
therefore, respondent No. 1 had no right to ask for a refund
of the octroi. Secondly, it was urged that the respondent
No.1 had realised the amount of octroi while selling the
petrol eum products to the retail consumers by adding the
same in the retail pricecharged fromthe consunmers. So far
as the first contention is concerned, the division bench
found that there was no privity of obligation between re-
spondent No. 1 and the appellant. The same - had not been
realised fromthe respondent No. 1. It was, therefore, held
that there being no privity of obligation between respondent
No. 1 and the appellant, the respondent No. 1 could not ask
for a refund of the money which it has not paid to the
appel l ant. There was no provision for refundin the Act or
in the Rules which enabled the respondent No. 1 to claim
refund fromthe appellant even though it had been paid by
the respondent No. 1 indirectly. There was, however, an
undertaking given to the H gh Court by the appellant on 3rd
February, 1976 in the H gh Court. On that date, the appel-
lant had given an undertaking that the appellant /would
refund the octroi charged fromthe respondent No. 1 on the
di esel re-exported outside the Miunicipal linmts of ~Jodhpur
in case the wit petitions were allowed. The undertaking is
however, confined to the refund of the anpbunt charged from
the respondent No. 1 by the appellant and not from respond-
ent No. 2. The basis for refund of the anount undertaking
from respondent No. 2 has not been established. To  that
extent, the wit petition was bound to fail, the H gh Court
held. |If that was the position, there cannot be ~“any basis
for refund of the sanme on the basis of the undertaking. The
Di vi sion Bench of the High Court held that as the chall enge
in this case was that the words 'use or sale’ coul d not nake
any difference so far as the event of taxability “was con-
cerned, as according to this Court, 'sale sinplicitor would
not attract the levy of the octroi. The sine qua non for
levy of octroi is consunption, according to this Court.
Therefore, no octroi could be levied in respect of goods
which were re-exported for consunption or use outside the
Municipal limts, the Division Bench held. In that view of
the nmatter, the Division Bench of the Hi gh Court held that
in view of the decisions of this Court, no octroi was |evi-
able on petroleumprod acts re-exported to the retail out-
lets situated outside the nmunicipal linmts for consunption
and wuse outside the limts. In our opinion, the division
bench is right insofar as it held as aforesaid.

It was, however, submitted that the ratio of the deci-
sions of this Court had no application because of rules 6
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and 9 of the said Rules. W have referred to the said rules.
The contention of the appellant on the basis of the afore-
said rule was that since the goods were brought within the
octroi linmits, these becane |liable to octroi unless a decl a-
rati on as contenplated by rule 9 had been nmade by the person
bringi ng such goods. It was submtted by the appellant that
no such declaration had been nade in the present case.
According to the Hi gh Court rule 13 contenpl ates, as we have
noticed, special facilities for current account under which
in case of a person to whomsuch facilities are given,
amount of octroi duty payable is determ ned by
68
deducting the total ampunt of goods transported outside the
nmunicipal linmts as shown by the transport passes from the
total ampunt of octroi as shown by the entry passes. The
H gh Court noted that s. 133 of the Act confers power on the
Board to direct that current accounts may be kept on behalf
of the Board with the firmor public body in lieu of octro
on introduction of goods. The Division Bench was of the
opinion ‘that s. 133 of the Act along with rule 13 of the
said Rules left no doubt that no conclusive presunption of
the goods having been brought within the nmunicipal limts
for consunmption, wuse or sale therein, could be drawn in
cases where special ‘current account facilities were given to
a person. In the instant case, special facilities for cur-
rent accounts had been given to the respondent No. 2. There-
fore, rule 9 had no application according to the Division
Bench. Learned counsel for the respondent No. ‘1 had contend-
ed before the Division Bench that at the time' of entry of
petrol or diesel, it was not possible for the Indian QO
Corporation to give a declaration as to how nuch. would be
re-exported to retail outlets situated outside the Minicipa
l[imts. The Division Bench found that the argunment on behalf
of the Muinicipal Council regarding necessity of giving a
declaration was vital. The appeal filed by the Minicipa
Council was, therefore, dismssed. Comng to the appeal for
refund, it was urged before the Division Bench that /  Minici-
pal Council had given an undertaking that it woul'd refund
the octroi charged fromthe respondent No. 1 on the petrole-
um products re-exported outside the Minicipal Ilimts of
Jodhpur. The Division Bench noted that the |earned Single
Judge had disallowed this firstly on the ground that the
octroi had been charged fromthe respondent No. 2 and not
fromthe respondent No. 1 and, secondly, the respondent No.
1 had not succeeded in establishing his claim for _refund
agai nst the respondent No. 2. The Division Bench held that
the refund was not possible. In this connection, reliance
was placed on the decisions of this Court in. Ms Mitila
Padarnpat Sugar MIls Co. Ltd. v. State of Uttar Pradesh &
Os., AIR 1979 SC 621 and State of Madhya Pradesh & Anr. v.
Bhailal Bhai etc., AR 1964 SC 1006. The Divi sion-Bench of
the High Court, therefore, held that the claimfor refund is
not sustainable but the H gh Court found that the octroi had
been paid by the Indian Ol Corporation and not by the
respondent No. 1 and therefore, directed that the Minicipa
Council would have to refund to the Indian Q| Corporation
the anmpunt of octroi paid on the petroleum products re-
exported by it to Dangiawas outlet for supply to the re-
spondent No. 1 and the respondent No. 1 nay recover the sane
fromthe Indian G| Corporation. The appeals were allowed to
the extent indicated above. OQtherw se, the decision of the
| earned Single Judge was confirnmed. As nentioned hereinbe-
fore, being aggrieved, the appellant cane up for appeal by
special leave to this Court.

On behal f of the appellant, Shri Soli Sorabjee and Shri
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Tapash Ray made their subnissions. On the main point as held
by the division bench of the High Court there was not rmuch
substantial challenge. W agree with the Hi gh Court. It was,
however, contended that during the period in respect of
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which the claimhad been made by the respondent, there was
no continuation of the current account facilities in favour
of the respondent No. 2, Indian O| Corporation as provided
under s. 133 of the Act read with rule 13 of the said Rules,
and the question was whether the goods brought wthin the
Municipal limt by the Indian G| Corporation were liable to
payment of octroi because of non-conpliance with the proce-
dure in rules 6 and 9 of the said Rules. The other question
which required consideration is that assum ng that current
account facilities in favour of respondent No. 2 existed,
whet her by reason of such, respondent No. 2 was exenpted
from conplying wth the rules 6 and 9 of the said Rules.
Council~ submtted that it was strange that the respondent
No. 1 was purporting to nake out a case that the current
account . facility to the respondent No. 2 by the appellant
was not ~w thdrawn and the same was still continuing. An
affidavit in support of this contention was filed by one
Shri R C. Parekh after the conclusion of the hearing in this
case on the 30th Septenber, 1988. The case was reargued
again in Feb. 1989, It was contended that the Wit Petition
in Ms Parekh Autonobiles’ case showed beyond doubt that the
wit petition was nade on a positive case that all of a
sudden on 25th July, 1975, the appellant had suspended the
current account facilities in respect of also the goods
whi ch  were exported out of Jodhpur Municipal Iimt by the
respondent No. 2 and supplied to respondent No. 1 at Dangi a-
was. It was further the case of Ms Parekh Autonobiles that
upon suspendi ng such current account facility the municipal -
ity was charging octroi on all petrol eumproducts brought by
respondent No. 2 within the Mnicipal limts wthout making
a distinction anbngst goods which were exported outside the
Municipal limts. In this connection, reference was nade to
paragraph 9 of the wit petition. On behalf of the appel-
lant, it was contended that the term ’'export facilities’
used in that paragraph was to mean "current account ~facili-
ty’ as it appeared fromthe pleadings of the respondent No.
1 in paragraph 16 of the said wit petition. Reference was
al so made to other paragraphs of the wit petition, _nanely,
par agraph 10, paragraph 11 and paragraph 12 which proceeded
on the basis that current account facilities had been with-
drawn and a conplaint was nmade on that basis. Reference was
al so made to the paragraph 17 at p. 107 of the appeal paper
book. The Municipal Council, Jodhpur filed a reply to the
wit petition where also statenents were nade. It was / sub-
mtted that reading of the said pleadings nake it clear that
the respondent No. 2 was not meking any declaration under
rule 9 of the said Rules. A declaration under rule 9 of the
said Rules was to be made in Form1, a specinmen copy of
which was enclosed to the witten argunent. it was further
stated that in the affidavit of the Indian G| Corporation

nowhere it was stated that the said current account facility
had not been suspended and was still continuing. It was the
case of the appellant that current account facilities were
not provided to the respondent No. 2 as contenplated under
s. 133 of the Act. It was the case of the nunicipality that
even now the facilities are provided to a public sector
undert aki ng provi ded they act in conpliance with the provi-
sions of s. 104 of the Act read with rules 6 and 9 of the
said Rules. But so far as the facts of this
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case are concerned, it was submtted that during the period
in dispute as also today there is no facility to the re-
spondent No. 2 under rule 13 of the said Rules and as admt-
tedly, the respondent No. 2 was not complying wth the
requi rements of rules 6 and 9 of the said Rules and was not
filing any declaration, the Municipality had the right to
treat the goods, brought within the Municipal limts, as
those brought for consunption, use or sale wunder sub-rule
(2) of rule 9 of the said Rules and thereby attracting
octroi. The Division Bench of the H gh Court, it was con-
tended by the appellant, failed to appreciate the inplica-
tion of the aforesaid provisions of |aw and the fact that in
respect of the period in question, admttedly, the current
account facility was not available with the Indian Ql

Corporation and as adnmttedly, the Indian QI Corporation
did not file any declaration under rule 9 of the said Rules,
the petrol eum products brought-within the Municipal linmts
by the Indian Ol Corporation were to be presuned to be for
consunption, use or-sale and as such liable to octroi duty.
The High Court, according to Shri Ray for the appellant,
shoul d have appreciated that the questions raised, gone into
but the questions decided by the H gh Court were not germane
to the issue and as such were not required to be gone into
the decided. On this aspect, it was submtted that the
appeal s should be /allowed so far as refund was concerned,
and the inpugned decisions of the Hi gh Court should be set
aside. It was further submitted that an analysis of [|aw
whil e dealing with this point would indicate that a decl ara-
tion wunder s. 133 of the Act read with rule 13 of the said
Rul es cannot be interpreted as one dispensing. with the
requi renent of the declaration under rule 9 of the Rules and
if that be so then the presunption of non-declaration would
be available to the Municipality. It would, therefore, be a
case of deemed use or consunption. It was submitted that the
aspect whet her sal e al one would be sufficient to | evy octro

or along with sale there should be consunption or use within

the nunicipal limts, would require consideration. It was
submitted that conceivably goods can be brought within the
municipal limts of a municipality for the purposes of (i)

use, consunption or sale; or (ii) for inmediate transporta-
tion outside the Municipality; or (iii) for tenporary deten-
tion within the Municipal limts and eventual transportation
outside the Municipal limts; or (iv) goods brought by a
travelling agent for sale or exhibiting themfor the pur-
poses of securing orders for sale thereafter. Cctroi, it was
submitted, can only be Ievied on goods which are  brought
within the nunicipal limts for the purpose of consunption,
use or sale therein. No octroi can be charged on any goods
which are brought within the nunicipal limts either’  for
i mediate transportation outside the nunicipality or for
tenmporary detention within the nmunicipal limts or for sale
or exhibition by a travelling agent, it was submitted. The
provisions of the Act and the Rul es have been nmade for the
different categories in different ways. it was submitted. S.
104 of the Act is the charging section and authorises nmunic-
ipality to inmpose octroi on goods and ani mals brought within
the limts of the nmunicipality for consunption. use or sale.
The said section, it was subnitted, is to be read with rule
6 providing for payment of octroi duty on goods liable to
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paynment of octroi. Rule 6 of the said Rules, would indicate
that octroi is to be paid only on goods |iable to paynent of
octroi and not other goods. Rule 7 indicates that inport of
the goods shoul d be through prescribed routes. This has been
made for preventing clandestine inportation of goods. Rule 8
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provides that the inporters are to furnish docunents and
information in respect of the dutiable goods to be brought.
Rule 9 enjoins that the person bringing within the nunicipa
l[imts good liable to payment of octroi, shall produce such
goods at the octroi outpost and shall declare whether the
goods are intended for consunption, use or sale within the
nmunicipality or for inmediate transportation outside the
nmuni cipality or for tenporary detention within the municipa
limts. Referring to the scheme of the Act and the rules, it
was submitted on behal f of the appellant that an anal ysis of
s. 133 and the current account facility therein indicate
that only on the goods for use consunption or sale octroi is
| eviable. Grant of current account facility does not nean
providing facility to bring within Municipal Iimts which
are liable to paynent of octroi wthout conplying with the
other rules specifically applicable in respect of Such
goods. It was submitted that respondent No. 1 knew well that
current account- is -in respect of those goods which are
brought within the Municipal limts for use, consunption and
sale. 1n__this connection, reference was made to certain
par agraphs__inthe pleadings. There was no current account
facility, according to the appellant. It was subnitted that
when the wit petition was noved at the particular point of
time the current account facility stood suspended. Xerox
copy of the Order Sheet of the Trial Court was relied upon
It would appear fromthat the trial court did not grant any
stay because there was nothing to be stayed-as by the tine
the wit petition was noved the current account facility
stood suspended, it was submitted. If the Court desired, a
mandatory order reviving the current account facility was
required to be made. That was not done. Therefore, the court
of first instance heard the wit petition and disposed of
the sanme. The Court of first instance did not grant any
relief to the wit petitioner and as such the wit petition-
er filed the appeal before the Division Bench. In the appea
the appellate Court refused to stay the operation  of the
wit issued by the |learned Single Judge. Therefore. by
reason of that order also, there was no revival of the
current account facility to the respondent No. 2,7 according
to the appellant. The Division Bench, as appears from the
sai d order dated 1st April, 1977, restrained the payment of
the octroi duty by the respondent No. 2 to the Minicipality
pendi ng the said appeal and directed the Indian O Corpora-
tion to mmintain a separate account in respect of the sane
and to Kkeep the sane in a separate bank account™ with the
State Bank of |India, Jodhpur. The said order speaks of
deposit of the octroi tax payable in respect of ~such des-
patches. As the D vision Bench partly allowed the wit
petition, the Minicipality noved this Court and this  Court
stayed the operation of that order. Therefore, when the
petitioner nmoved this Court, the Current Account facility
stood suspended, according to the appellant, and at no stage
thereafter till now the same stood revived by any order or
ot herw se.
72

But it may be noted, as nmentioned hereinbefore, that an
affidavit was filed by one Shri R C. Parekh. It was stated
that current account facility as nmentioned in s. 133 of the
Act was provided to the respondent No. 2, but the said
facility was never discontinued even after 25th July, 1975
and is still being provided till the date of the hearing of
the matter before this Court. The current account facility
under section 133 of the Act is not to recover octroi tax on
goods at the tinme of entry but to keep current account and
recover it periodically. Reference was nmade to paragraph 6
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of the wit petition and in reply, the Minicipal Counci
adnmtted para No. 6 of the wit petition and stated that the

facilities are still provided and has not been stopped.
Therefore, it is clear, according to the deponent, and
according to the respondent, that according to the Minicipa
Council, Jodhpur itself current facilities as provided under

s. 133 of the Act were never withdrawn and therefore, any
submi ssions nmade by the Municipal Council to the contrary
are totally wunfounded. It could not have been wthdrawn
unilaterally wthout notice to the Indian G| Corporation
According to the deponent, the petitioner never stated that
the current account facility provided to the Indian Gl
Cor porati on had been w thdrawn by the Minicipal Council. It
only stated in paragraph 9 of the wit petition that sudden-
ly on 25th July, 1975, the Municipal Council, Jodhpur sus-
pended the export facilities provided to the respondent No.
2 and inforned the respondent No. 2 that henceforth octro
tax woul d be charged fromthe respondent even on those goods

which ‘were exported outside the Miunicipal linmts and which
were not used or consumed within the nmunicipal limts. The
export facility, i.e., facility on the issue of transport

passes under rule 13 of the said Rules was only with the
object to ascertain that quantity of petrol eum products that
have been exported out of Jodhpur Miunicipal limts and it
did not anmount to withdrawal of current account facilities.
The object of current account facilities is not to realise
octroi tax on each consignnment of goods at the tinme of its

entry in Minicipal limts of Jodhpur, but to keep current
account and realise octroi tax after specified time periodi-
cally. 1t is the case of the respondent No. 1 that the
current account facility was never discontinued and it 1is
still continuing. In fact it is the duty of ~the Minicipa
Council to provide passes under rule 13 to person who have

been provided current account facility. In reply to para 9
of the wit petition, it was stated by the Minicipal Counci
that it never suspended the export facilities of Indian Ql
Corporation. It was further stated that it was decided
between the officers of the Indian Gl Corporation and
Admi nistrator that export facility shall remain in’ force
only for goods exported to such distribution centres in
respect of goods of which no sale is done at Jodhpur. There-
fore, the affidavit stated that there was no suspension
Ref erence was nade to the order of the H gh Court dated 9th
February, 1976 and other orders.

Shri Soli Sorabjee referred to the schene of the Act and
submitted that the two decisions of this Court referred to
by the Hi gh Court were not applicable. Neither  of these
cases, it was submtted, was concerned with the
73

situation where the goods were sold within the octroi linmts
and thereafter exported for consunption outside “the said
[imts. In the Burmah Shell’s case (supra), there was no

sal es by the conmpany to its dealers. The conpany sol d goods
through its dealers to the custoners both within and outside
the local area. He submitted that the observations of this
Court to the effect that octroi is chargeable on goods
brought into the area for sale to consunmers nust be under-
stood in that «context. It was subnitted that there was
nothing in the said judgments of this Court to the effect
that if goods are brought into a |ocal area for sale to a
deal er who then transports the goods outside the local area
for sale to consunmers, no octroi would be chargeable. It was
submtted that as the goods were brought into the |ocal area
for sale within that area, octroi would be chargeable. It is
significant to note, it was submitted, that the Burmah
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Shell’'s case (supra) nmakes it clear that to attract liabili-
ty to pay octroi duty it is not necessary that the goods

shoul d be consumed within the octroi limts.
We are, however, unable to accept these contentions. |If
the goods were brought within the municipal limts for the

purpose of sale (sale means passing of the title to the
purchaser), then different considerations m ght have ap-
plied.

But in view of the facts of this case, the title passed
to the goods outside the municipal Iimts even in respect of
the petrol eum products which were sold within the municipa
[imts. It was contended by Shri Sorabjee that rule 13 had
no application. Shri Sorabjee drew our attention to certain
par agraphs of the wit petition, in particular to paragraph
18(b) where it was stated that it is obligatory for the
respondent No. 1 to grant respondent No. 2 transport passes
and it had no jurisdiction to withdraw that facility. It was
submitted with reference to that and ot her paragraphs that
it was the case of the respondent No. 1 that facility was
wi t hdrawn _and suspended and prayer was made for restoration
of that facility. It was, therefore, submtted on behalf of
the appellant that in the absence of facilities being grant-
ed under rule 13, it was incunmbent on the parties to make a
declaration wunder rule 9 of the said Rules. As no such
decl arations had admittedly been nade, rule 9(2) of the said
Rul es was attracted. Accordingly, the goods in the present
case were to be treated as having been brought wthin the
munici pal limts for consunption use or sale therein and as
such liable for octroi duty, according to the appellant.
Therefore, Shri Sorabjee submitted that this appeal should
only be confined to the applicability of rule 9(2) of the
sai d Rul es.

On the other hand, it was disputed by Shri  Dal veer
Bhandari and others that it is incorrect to say that the
facility was suspended or w thdrawn. Reading of the plead-
ings, according to Shri Bhandari, would make it clear that
these were not suspended or withdrawn. Reference was nade to
paragraphs 6 and 7 of the reply to the wit petition at p
116 of the paper book to the effect that it was the case of
the appellant that facilities provided to the Indian GOl
Cor poration were never stopped and this subm ssion has been
74
repeated several tines. It was further submtted that when
current account facility has been provided, there is  no
guestion of paynent of octroi at the tinme of entry of petro-
| eum products. On the other hand, the octroi tax is paid at
the time of settlenment of periodical account, ~say after
every nmonth. Thus. question of conplying with rule 6 or rule
9 of the said Rules does not arise as they apply when octro
tax is paid at the time of entry of goods. In fact, the
account of petrol eum products inported and exported-is kept
by delivery of entry passes and transport passes by |Indian
G| Corporation at Cctroi outpose, which passes are given by
Muni ci pal Council. In fact, it is obligatory duty, according
to counsel, of Minicipal Council to provide entry passes and
transport passes to Indian O Corporation which have been
provided current account facilities. The delivery of entry
passes and transport passes is only to facilitate settl enent
of octroi account on goods which have been retained in
Muni ci pal area for use and consunption. If municipality does
not provide transport passes, it cannot take advantage of
its own default, according to Shri Bhandari. It is obligato-
ry duty of Municipality, it was urged, to provide transport
and entry passes to Conpanies and persons who have been
provided current account facilities. In any way, even it
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transport passes are not given by the Minicipal Council, the
guantity exported can be ascertain by other neans al so.

In the present case, there is no dispute regarding
di esel exported to Dangi awas from Jodhpur Minicipality. The
Muni ci pal Council has not refuted in its reply in para 11 at
p. 117 of the paper book, the quantity of petrol eum products
exported to Dangi awas as nmentioned in Schedule "A (p. 104
of paper book) from 25th July, 1975 to date of wit peti-
tion. The Municipal Council gave an undertaking to refund
the octroi tax charged fromthe petitioner on the diese
exported to Dangi awas outside the limts of Minicipal Coun-

cil, Jodhpur as will be clear fromthe order of the |earned
Single Judge dated 7th February, 1976. It was also stated
that the Division Bench vide its order dated 1st April, 1977

has al ready ordered that respondent No. 2 would deposit the
octroi tax on diesel exported to Dangi awas. Thus, the octro

tax which becanme due on di esel exported to Dangiawas from
1st  April, 1977 upto date is being deposited in the Bank
account and there is no dispute regarding quantity of diese

exported " to Dangiawas. Thus, it appears to wus that the
controversy raised by Minicipal Council referring to cancel -
lation of transport passes is unfounded. The object of the
transport passes was to ascertain the quantity of diese

exported to Dangi awas. There appears to be no dispute re-
garding quantity of diesel exported to Dangi awas from 25th
July, 1975. The Depot’ Superintendent of Indian G| Corpora-
tion, Jodhpur had deposed that current account facilities to
Indian O Corporation is being continued till today. It was
stated that the octroi is paid periodically on settlenent of
account between Minicipal Council and IndianG 1 Corporation
and not at the tine of entry of petroleum products. It
appears that the contention that cancellation of transport
passes is equivalent to cancellation of ~current  account
facilities,
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made on behal f of the appellant, is incorrect. A perusal ot
s. 133 woul d show that current account facility is /provided
by substantive section, whereas rule 13 of the said Rules is
procedure provided with the object of providing facility of
settl enent account of paynent of octroi tax. In other words,
according to rule 13(4), octroi tax is charged on quantity
mentioned in entry passes mnus the quantity nentioned in

transport passes, i.e., on quantity of petroleum products
used or consuned within the Municipal limts of~ Jodhpur
Municipality. It is also unsustainable, according to~ Shri

Bhandari to contend that Ms Parekh Autonobiles has recov-
ered octroi tax fromconsunmers. It has been asserted in the
wit petition on oath as well as before this Court on filing
affidavit that no octroi was recovered by Ms Parekh Autonop-
biles fromconsumers. On the other hand, it is the case of
M's Parekh Autonobiles that it had to pay octroi tax out of
comm ssion which it received fromlIndian O Corporation on
sale of diesel. This fact, according to Shri Bhandari. was
never refuted by the Minicipal Council or the Indian Gl
Corporation. Thus there is no question of unjust enrichment,
and as such M's Parekh Autonpbiles is entitled to octroi tax
whi ch was recovered fromit and which is lying deposited in
separate Bank Account by the Indian G| Corporation as per
order of Division Bench dated 1st April, 1977 upto date. For
period before 1st April, 1977, the Municipal Council has
al ready given an undertaking to refund octroi tax.

Pleadings in this case and the avernments are rather
confusing. On the consideration of all the facts and the
circunstances of the case, we are of the opinion that the
principles of the aforesaid two decisions of this Court have
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been correctly applied by the H gh Court in the facts and
the circunstances of the case. The octroi duty 1is, there-
fore, not chargeable on the transactions nentioned herein

We are further of the opinion that in view of the confused
state of the pleadings and averments, it is not possible to
hold that <current account facilities were wthdrawn or
cancelled. |If that is the position, then there is no ques-
tion that the High Court was right in the order it passed
and the direction it gave.

In view of the aforesaid, appeals rmust fail and are
accordingly disnmissed. In the facts and the circunstances of
the case, however, we make no orders as to costs.

RANGANATHAN. J. | have gone through the judgnment pro-
posed to be delivered in the above cases by ny |earned

br ot her Sabyasachi Mukharji, J. | agree but I would like to
add a few words on one of the questions raised.
The controversy before us--1 shall refer only to the facts

in CA. 1552/1981 for purposes of the discussion--relates to
the claimof the Minicipal Council, Jodhpur (appellant) to
octroi on the petrol eum products sent fromthe depot of the
Indian Gl Corporation (1OC) at Jodhpur, to retail outlets
at Dangi awas where they are sold by Parekh
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Aut omobiles Co. (hereinafter referred to as 'the dealer’)
for sale at Dangiawas. Dangiawas is admttedly situated
outside the limts of Jodhpur Municipal Council. The case of
IOC and the dealer is that the goods in question are not
sold at Jodhpur. ‘According to them the actual sale took
pl ace only at Dangi awas and, since neither the sale nor the
consunmption nor the use of the petroleum products in ques-
tion took place withinthe limts of the nmunicipality of
Jodhpur, the appellant council was not entitled to levy any
octroi thereon. Alternatively, it was contended that, even
if the sale is held to have taken placeat Jodhpur, 'still,
octroi cannot be levied as the goods so sold were neant for
use or consunption outside the municipal limts, in view of
the decision of this Court in Burmah Shell Q| Storage &
Distributing Co. India Ltd. v. The Bel gaum Borough Minici -
pality, [1963] Supp. (2) SCR 216 . as followed in Hrala

Thakorl al Dalal v. Broach Miunicipality & Os., [1976] Supp

SCR 82. The learned Single Judge in the H gh Court did not
permt the petitioners to raise the question that the -sale
took place only outside the nmunicipal Ilimts of Jodhpur
since that involved an investigation into facts which could
not be undertaken in a wit petition and proceeded on the
footing that the sale of the products in question took place
within the limts of Jodhpur. He, however, accepted the
contention of 10C and the dealer that even if the sale is
taken to have been effected within Jodhpur, no octroi/ was
| eviable as admttedly the goods had been sold in  Jodhpur
only for their onward transm ssion for use and consunption
in Dangiawas outside the Municipal Ilimts. The Division
Bench of the High Court has al so approved of this conclusion
and, in our opinion, rightly. As pointed out by ny |earned
brother in his detailed discussion on this aspect, this
issue is covered by the two decisions of the Supreme Court
whi ch have already been referred to. | have nothing to add,
so far as this part of the case is concerned.

It was wurged before the High Court. on behalf of the
Muni ci pal Council, that the |l evy of octroi could be justi-
fied on the terms of rule 9 of the Rajasthan Muinicipalities
(Cctroi) Rules, 1962, (hereinafter referred to as ’'the
rules’). It is unnecessary to set out again the terns of
this rule which have already been extracted in the judgnent
of ny learned brother. Under sub-rule (1) of this rule,
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every person bringing his goods within the nunicipal Ilimts
should nmake a declaration in terns thereof. In the present
case, it is comon ground that no such declaration had been
made. It is, therefore, urged that by virtue of the closing
words of rule 9(2), the goods in question should be treated
"as having been brought within the Mnicipal |imts for
consunption, wuse or sale therein" and thus attract the
charge of tax under clause 2 of sub-section (1) of section
104 of the Rajasthan Municipalities Act, 1959 (hereinafter
referred to as "the Act’). The respondents have
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attenpted to counter this argunent by wurging that this
provision regarding declaration does not apply in their
case. Their argunent is that their case is covered by sec-
tion 133 of the Act read with rule 13 of the rules. The
argunent is that rule 13 is a special provision applicable
to a class of persons which has been allowed current account
facilities under section 133 of the Act and that the proce-
dure under rule 13 overrides the requirenments of rule 9.
This argunent has been accepted by the H gh Court. The
guestion -is whether the H gh Court’s conclusion on this
issue is correct. | think that the H gh Court rightly ac-
cepted this argument and | should like to elaborate a little
ny reasons for this conclusion.

Chapter Il of rules provide for the nmanner of assessnent
and col lection of octroi duty. Rules 3 to 5 provide for the
establ i shnent of octroi outposts with powers to the inspect-
ing staff to stop the vehicles at the outposts. Rule 6 |ays

down that no goods liable to payment of octroi’ shall, except
as otherw se provided.in these rules, be brought within the
Municipal limts until the octroi duty |leviable in respect

of such goods has been paid at the octroi outposts. Were
goods arrive at an octroi outpost they nmay be conming in
either for consunption, use or sale within the Minicipa
Limts or for transportation outside those limts, | whether
i medi ately or after a period of time. If they have cone in
nerely for the purpose of transportation, they /are not
liable to pay octroi duty. It, therefore, becane necessary
to nake a detailed provision as to the manner of -~ assessnent
and col l ection of duty having regard to this —consideration
That is why rule 9 requires every person bringing goods
within the nunicipal limts to make a declaration as to what
the goods are intended for. If any of the goods are intended
for consunption, wuse or sale within the Minicipality, a
declaration could be nade orally to this effect; thereupon
the octroi would be collected then and there in respect of
those goods. If, however, the goods are intended for imedi-
ate or eventual transportation outside the Municipality, a
witten declaration should be filed by the inporter. In
respect of goods declared intended for i mediate transporta-
tion, the officer-in-charge of the octroi outpost  receives
by way of deposit such ampbunt as may be equivalent 'to the
duty payable thereon and issues a transit pass to the im
porter. The inporter should transport the goods outside the
Municipal limts within a period not exceeding eight hours
(which can be extended to 24 hours at the nbst). On such
transportation being effected, the amount of octroi deposit-
ed in respect of the goods so transported is returned to.the
i mporter and the transit pass taken back. This is the proce-
dure envisaged in rule 11. (Certain refinements in procedure
in the case of travelling agents is provided for in rules
11A & 11B, with which we are not concerned). Were, however,
the goods are not inmediately to be transported outside the
Municipal limts but are to be tenporarily detained within
78
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the Municipal Iimts and eventually transported outside the
Municipal limts, rule 12 is attracted. In the case of such

goods they have to be sent to a bonded warehouse. The goods
my be wthdrawn fromtinme to tinme either on paynent of

octroi in the event of their being consuned, used or sold
within the Municipal limts or without any paynment of octro
duty in case of their being transported outside the Munici-
pal limts. This procedure is outlined in rules 12 and 16 to

22. But one inportant condition is that the maxi rum period
for which the goods can be placed in the bonded warehouse is
6 nonths. If the goods are not renoved within the said tinme
l[imt, they are liable to be sold by public auction and the
war ehouse charges and octroi recovered fromthe sale pro-
ceeds. This is the normal procedure for the assessnent and
collection of octroi duty. It is in respect of this proce-
dure that the declaration-in rule 9 beconmes inportant. The
terns of the declaration deternine the incidents of the
duty. Regarding the first category of goods nmentioned in
rule 9(1), the collection of duty is imediate; regarding
the second category, a deposit is demanded which can be
refunded —on transportation within a few hours; and in re-
spect of the third, duty has to be paid unless the goods are
transported outside the nunicipal limts within 6 nonths.
Rule 13, however, contenplates a totally different
scheme for the assessnent and collection of octroi for the
special type of cases envisaged therein. Fromthe terns of
S. 133. it would appear to be intended to cover nercantile
firnms or bodi es which may be bringing goods into, or taking
goods out of, the nunicipal limts frequently and, perhaps,
also firms or bodi es about whose capacity to pay the duty in
due course the Minicipal Board has confidence. These persons
are given the facility of having a current account with the
Muni ci pality and the anmount of duty payabl e by such a person
is determined and collected fromtinme'to time. Such an
account is opened on the firmor body nmaki ng such deposit or
furnishing such security as the Municipality nmay require,
for the due discharge of its liabilities under the Act and
the Rules. When this facility is provided, the procedure to
be followed is set out in rule 13. Here what is done i's that
the firmor body is given a book of entry passes and a book
of transport passes fromtinme to tine. As and when the firm
or body brings goods into the Municipality, it is required
to fill in one of the entry passes setting out the details
of the goods which are being brought in under any particul ar
consi gnnent and present the same at the octroi outpost of
entry. After verifying that the details of the goods brought
intally with the details of the goods entered inthe entry
pass, the details are passed on to the octroi Superintendent
who debits the account of the person concerned wth the
amount of octroi payable in respect of the goods
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listed in the pass. As and when the firmor body wi shes to
transport the goods out of the MJnicipality, it fills wup a
transport pass containing the details of the goods proposed
to be transported outside and presents it to the octro
out post of exit. The officer at the outpost verifies that
the goods nentioned in the pass and the goods sought to be
transported tally with each other. Then the transport pass
duly certified by himis passed on to the octroi Superin-
tendent. The octroi Superintendent, after verification
files the certificates of export separately in respect of
each such body or firm The amount of octroi payable in
these cases is based on the total ampunt of octroi on the
goods shown by the entry passes |ess the goods transported
out under the transport passes. In other words, in the case
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of persons who have the current account facilities, the duty
is calculated on the basis of the total anpbunt of goods that
have. conme in as reduced by the total ampunt of the goods
that have gone out, the bal ance being presunmed to have been
consumed, used or sold within the Municipal limts. In order
to ensure that there is a correspondence between the goods
that have cone in and those that have gone out, the proviso
to sub-rule (4) of rule 13 provides that, in conmputing the
octroi duty payable, the goods transported outside the
Municipal linmts shall be lessened only if (a) such goods
have not been sold within the Municipal limts and (b) they
have been transported out of such [imts within a period of
6 nonths fromthe date of ‘their inport.

A conparison of the above two sets of provisions will
nmake it <clear that they are two i ndependent and nutually
excl usi ve nodes of assessnent and collection of duty. Under
the cash system of payment, a declaration under rule 9 is
absol utely essential because the officials at the outpost
will have to determine the node of dealing with the goods on
the basi's ~of such declaration. The octroi duty has to be
collected then and there in respect of the goods which are
to be consuned, used or sold within the Municipal limts; a
deposit has to be taken in respect of those goods which are
intended to be i mmedi ately transported outside; and the rest
of the goods on which the transportation is to be effected
on a future tine, have to be directed to a bonded warehouse.
The node of collection of duty in respect of -a person having
current account facilities, however, does not . depend upon
any such decl aration or upon the nbode of utilisation of the
goods as indicated in such declaration, because, in the case
of the current account holders, the duty payable in respect
of the entirety of the goods brought in is straightaway
debited to his account on the basis of entry passes. The
duty payable in respect of the goods transported outside is
later on credited to his account-on the basis of the trans-
port passes. The difference is theamunt of the duty pay-
able by himand this is recovered
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from the person concerned fromtime to time either by ad-
justment out of the deposits earlier obtained fromhimor by
ot her processes of recovery. The procedure as to - issue of
transit passes or storage in a warehouse are also irrel evant
for the purposes of dealing with the goods under rul e 13.

It, therefore, appears to nme that H gh Court was fully
justified in holding that the terns of rules 6 and 9 have no
rel evance to the paynment of duty in cases covered by the
current account facility envisaged under rule 13. The Hi gh
Court was, therefore, right in holding that the present case
cannot be brought within the terns of proviso to rule  9(2)
on the basis of a deemed consunption, use or sale within the
Municipal linmts.

It is true that the proviso to sub-rue 4 of rule 13 al so
envi saged the exclusion fromlevy of octroi duty only ‘where

the goods are not sold within the Municipal limts. It —my
be contended that, in the present case, as the 10OC has sold
the goods within the Municipal limts, and the subsequent

transport to Dangiawas, though effected by the 10C, was
really on behalf of the deal er the goods so transported and
entered in the transport passes of the |1 OC should be excl ud-
ed from deduction under sub-rule (4) of rule 13. But this
construction, in nmy view, cannot be accepted. The expres-
sions wused in the proviso to sub-rule (4) cannot be inter-
preted differently fromthe words used in section 104, on
the basis of which chargeability to duty arises. If, as we
have hel d, there can be no octroi duty at all levied by the
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Jodhpur Municipality in respect of the goods solo by the 1 CC
within, but clearly intended to be transported for wuse or
consunption outside, the Municipal linmits, then this statu-
tory limtation cannot be defeated by interpreting the
proviso in such a way as to make all goods sold within the
Municipality liable to duty even if the sale is in pursuance
of a clear intention that the goods are to be despatched
outside. The terns of the proviso and the main section have
to be read harnoniously.

The result of the above discussion is that the present
case is governed by the terns of rule 13 and the I1OC is
entitled to go on paying octroi duty on the basis of the
goods brought by it within the Minicipality less the goods
transported outside the Minicipality even where the trans-
port outside the Miunicipality may be in pursuance of a sale
within the Municipality solong as such sale is in pursuance
of an intention that the goods should be consumed or used
outside the Municipal limts. As we have already said, in
cases where rule 13 applies, rule 9 is excluded and, there-
fore, the High Court rightly held that the octroi charged on
the 10C in respect of the inpugned sales was not justified.
81

Before concluding 1 wish to refer to three aspects. The
first is as to whether even assumng that rule 9 was ap-
plicable to a case where the current account facility has
been provided, the terns of that rule can be read in such a
manner as to mlitate against the very concept of octro
duty as explainedin the Burmah Shell case. A question may
ari se whether the ternms of rule 9(2) so interpreted woul d be
intra vires the rule making power of the legislature. |
express no opinion on this issue as | have al ready expressed
ny viewthat rule 9 has no application to the present case.
The second aspect, which | wi sh to touch upon, is ‘a point
sought to be raised on behalf of the appellant in the course
of ,the present hearing that the current account facility
granted to the 1 0OC had been revoked.” My | earned brother has
referred to the pleadings in this regard at great |ength
and, as pointed out by him the factual position is by no
neans clear. | do not think that the appellant ~ should be
permitted to raise at this stage a new plea when all~ al ong,
in the earlier proceedings in the Hi gh Court, the case has
proceeded on the footing that the 1 OC had been having  and
continues to have current account facilities. The third
aspect to which | would like to make a reference is that ~ we
have principally based out decision only on the facts in
regard to the sales to Parekh Autonobiles Ltd. W are told
that there are a nunber of suits, other than those before us
today, which are pending at various stages in which various
pl eas have been raised, | would only like to nake it ~ clear
that we express no opinion regarding the factual position in
those cases and those cases will have to be disposed off in
the light of the Iegal position set out in our judgnent.
Except for the above clarifications | have nothing to add to
what ny | earned brother Mikharji, J. has said and | respect-
fully agree with his conclusion that the appeal s nust fai
and are di sm ssed.

R S. S Appeal s di snmi ssed.
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