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ACT:

I ndustrial Disputes Act, 1947--S. 23(b) and S. 23(c)--During pen-
dency of proceedings before Tribunal and during a settlenent
wor kers struck--Wether S. 23(b) or S: 23(c) is attracted.

HEADNOTE

In 1956 the "Mjundar Award" was published and to this Award the
appellant was also a party. In January/ February;, 1960 the
workers of the appellant Colliery had” gone on strike. The
efforts of the managenent failed to persuade the workers to
resume duty. On the intervention of the Regional Labour

Conmi ssioner (C), Bonbay, the matter was resolved as a result of
which the workers resuned their duty and also got their ~dues
etc., fromthe managenent. in the report of what had transpired
during the negotiations (Ex.D) it was stated, inter  alia, that
the Regional Conmi ssioner had al so been assured by the workers
that they would see that "such strikes are not resorted to in
future and would adopt all constitutional neans to get ~their
gri evances redressed". Later, due to certain difficulties in
interpreting the ternms of the Mjundar- Award, the Centra
Governnment, under s. 36A of the Industrial Disputes Act, 1947,
referred to Shri Palit, the Chairman of the Central Government

Industrial Tribunal, Dhanbad, the necessary question seeking
interpretation of certain provisions of the said Award. Thi s
reference is dated May 23, 1960.

In the Award given by Shri Palit it was nentioned that all the

parties who were inpleaded in the Majundar Award’ would be bound
by the |l ater Award.

During the pendency of the proceedings before Shri Palit, the
workers of the appellant went on strike from COctober, 4, 1960,
the cause for the strike being dismssal of 6 worknen. No notice
of the strike, as required by Standing Order-no. 32, was given.
The appellant, therefore filed an application before the Regi ona
Labour Conmi ssioner (Central) on OCctober 31, 1960 for a
decl aration t hat the strike was illegal. The Regi ona
Conmi ssioner held the strike to be legal and an appeal to the
i ndustrial Tribunal by the appellant also failed. Thereafter,
the appellant filed a wit petition before the H gh Court but it
was dism ssed. On appeal to this Court, two main points were
raised by the appellant : (1) that the strike took place during
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the pendency of the reference before Shri Palit and therefore
tinder cl. (b) of s. 23 of the Industrial Disputes Act, the
strike was illegal; (2) in any case, the,, strike took place
during the pendency of the settlement effected by. the Regiona
Conmi ssi oner, Bonbay and, there fore, under cl. (c) of s. 23 of
the Industrial Disputes Act, the strike Was ill egal

Al'l owi ng the appeal

HELD : (i) The legal effect of reference under s. 36A of the
Industrial Disputes Act is to reopen the earlier reference
termnating. in the Majundar Award, though only for the Ilimted
purpose of the intepretation of the provisions of the award in
respect of the difficulties or doubts giving rise, to the

ref erence. Since the applicant it was a party to the Palit
Award, its application to withdraw and its no--participation in
the proceedings notwithstanding, s. 21(b) of the Industria
Di sputes Act was attracted and the strike was illegal. [813 E]
806

Wor kmen~ of the Mdtor Industries Co. Ltd. v. Managenent of Mbtor
Industries Co. Ltd. [1970] 1 S C R 304 and Hochtief Gamon v.
I ndustrial ~Tribunal, Bhubaneshwar [1964] 7 S.C.R 596, referred
to.

(ii) The assurance of the workers to the Commi ssioner that they
would not resort to such strikes in future and that they would
adopt all constitutional neans to get their grievances redressed,
neither anmounted to a contract nor was it a matter covered by the

sai d settl enent with the Regi onal Labour Conmi ssi oner
Ther ef or e, s. 23(c) was not attracted in the facts and
circunstances of 'the present case. In order to be hit by s.

23(c) the strike must be in breach of contract in respect of a
matter covered by a settlement-which is in operation at the tine
of the strike. [811 G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :* C. A No. 876 of 1968.

Appeal by special |eave fromthe judgnent and order dated October

28, 1965 of the Patna High Court in MJ.C. No. 721 of 1962.

M N. Phadke and Bhuvnesh Kumari, for the appellant.

The Judgnent of the Court was delivered by

Dua, L Facts giving rise to this appeal by special |eave nmay

briefly be stated

On May 18, 1956 an award was made by Shri  Majundar, which is

popul arly known as the Majundar Award. On May 23, 1960 the

Central Governnent, in exercise of the power conferred by s. 36A

of the Industrial Disputes Act, 14 of 1947  (hereinafter called

the Act) referred to Shri G Palit, Chairman, Central Governnent

I ndustrial Tribunal, Dhanbad the question
"Whether ’'traffic’ is to be placed in Gade 11 of
the clerical service in terns of the said Award the
award being the award of the Al India Industria
Tribunal (Colliery Disputes) published in the
Gazette of India Extraordinary Part 11, Section 3
dated the 26th May, 1956 (S.R O No.1224 dated

18- 5-56).

"Traffics’ are a category of clerical staff covered
"by the award of the Al India Industrial Tribuna
(Colliery Di sputes), popularly known as t he
"Majundar Award’,. and it appears that in the

opi nion of the Government a difficulty or doubt had
arisen with regard to the interpretation of the
provi sions of the said award in so far
as it related
to the scale of pay etc. for 'Traffics, and accord-
ingly, t he guestion had been referred f or
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interpretation to the Dhanbad Central Governnent
I ndustrial Tribunal, then presided over by Shri G
Palit. This order of the Central Government gave,
rise to Reference No. 27 of 1960."
During the course of the hearing of this reference some colliery
owners, including the appellant Ballarpur Collieries Co., which
is a private partnership, in whose collieries there were no
wor knen
807
with the designation of 'Traffic’, wanted to be excluded fromthe
reference altogether on the ground that they were not interested
in the dispute pending before the Tribunal presided over by Shr
Palit. The appel | ant presented an application in August, 1960
stating
"So far as the petitioner is concerned this dispute
does not concern these collieries because they have
not got any traffic in enployees coming under this
cat egory. As such the presence of the petitioner
before this Tribunal is not necessary."
It appears  that the Tribunal did not record any express order
either permtting the appellant to withdraw fromthe di spute or
declining such perm ssion. The Appellant, however, did not take
part in the proceedings thereafter and the workers of the
appellant’s colliery also did not take any steps to participate
t herein. In the Award given by Shri Palit known as ’'Palit’'s
Award’ which was published in the Gazette of India on Novenber
22, 1960, it is not disputed that the case of these collieries as
well, including the appellant’s colliery at Ballarpur where the
wor kmen described as "Traffic’ did not exist for the tine being,
was dealt with. Reference to the application presented by the
appel | ant and ot her colliery owners, was nade in the Award in the
following terns
"Then with reference to the contention of some of
the collieries that where the worknen designated as
"traffic’ do not- occur, their nanes should be
omtted fromthe present reference under section
18(3) of the Industrial Disputes Act, 1947. But
this section has been wongly i nvoked here. 1In the
present case | have not summpned themin pursuance
of the said section.. So the -question does  not
ari se whether they were so sumoned w t hout proper
cause. They have been sunmpned in the present case
because they were parties to the original award.
have to summon all the parties :,who were inpleaded
in the original coal Award. So thi's contention is
over rul ed. In an omi bus or i ndust rywi'se
reference it is not necessary that the di spute nust
relate, to each one of themor thel cause of action
nmust exist in all cases. Even if the dispute is
not there but they are nade parties in t he
reference, all that nay be said is that they are
under no obligation to inplenment the Award. But
the award will be binding on all of them all the
same. So | amunable to exclude them™
During the pendency of the proceedings before Shri Palit the
wor ker,, of the appellant’s colliery went on strike from October
4, 1960, the cause for the strike being disnissal of six worknen.
No notice was given of the strike though, according to the
j udgment
808
of the Hi gh Court under appeal under standing Order No. 32 of the
Standi ng Orders approved by the Statutory Authority, the worknen
were bound to give 14 days notice before going on strike. The
appel lant, . therefore, filed an application, before the Regi ona
Labour Comm ssioner (Central)’, on Cctober 31, 1960, in pursuance
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of Paragraph 8(1) of the Coal Mnes Bonus Schene for a
decl aration that the strike was illegal. The, Regi ona
Comm ssioner, however, held the strike to be legal wth the
result that the appellant preferred an appeal before t he
Industrial Tribunal wunder paragraph 8 (4) of the said Scherne.
This appeal filed and the appellant approached the Patna Hi gh
Court by nmeans of a wit petition assailing the legality of the
strike. The following three points were raised by the appellant
in challenging the strike 'before the H gh , Court
(1) The strike took place during the pendency of
Ref erence No. 27 of 1960 before Shri Palit, and
consequently cl ause (b) of section 23 would apply.
(2) The strike took place during the pendency of
the settlenent effected by the Regional Labour Com
m ssi oner, Bombay, while settling the dispute which
arose out of the strike in January/February 1960
and -consequently clause (c) of section 23 of the
Act would apply.
(3) In any view of the case, as the Labourers
resorted to strike without giving due notice as
required by Standing Order No. 32, the strike was
in breach of acontract between the enployer and
its worknen and was, therefore, illegal
The High Court did not agree with the appellant’s contentions and
di smssed the wit 'petition.
Before us the same three points were raised by Shri Phadke,
| earned counsel for the appellant. ~The third point was very
fairly not pressed by shri Phadke because nmere, breach- of a
Standing Order could not render the strike illegal under ss. 23
and 24 of the Act. Only the first two points were pressed. In
so far as s.23(c) is concerned Shri Phadke nade a reference to
the settlenent, a copy of which was annexed wth the wit
petition in the High Court. |t appears that the workers of the
appellant’s colliery had gone on strike in the nonths of
January/ February, 1960 and efforts of the nanagement had failed
to persuade the workers to resunme duty. The Regional Labour
Conmi ssioner (C) Bonbay, thereupon wote D. O /letter dated
February 4, 1960 to Shri Hal dul'kar, President of the workers
Union, in reply to the said president,s telegram of the 'sane
date, in which the Labour Conmi ssioner had stated that he  was
going to visit Nagpur on February 9, 1960 and would
809
look into the matter. The Regional Labour Comm ssioner had in
that letter requested Shri Hal dul kar to make it convenient to see
him at the office of the Conciliation Oficer at Nagpur. The
Regi onal Labour Conmissioner then used his good offices /in
getting the matter resolved as a result of ~which the workers
resunmed their duty and got their dues etc., fromthe rmanagenent.
The report 3 of what transpired at the tine of the visit of the
Regi onal Labour Conmi ssioner was recorded in 'annexure D annexed
to the wit petition filed in the High Court. It - -appears from
"annexure D' that after discussing the matter with the appellant
and the worknmen, the Regional Labour Comm ssioner induced both
sides to adopt a reasonable attitude and the strike was called
off. The relevant portion of annexure 'D may here be reproduced
It was on 10th February, 1960, that | visited
Chanda and had talks with Shri Zallaram Vice-
Presi dent of the Union and other inportant workers
of the Colliey. A representative of the Managenent
Shri  S. V. Kanade, Personnel Oficer was also
present at the tinme of discussion. | inpressed
upon the Union Oficials and the workers that going
on strike Wuld not solve their problens but would
on the other hand create conplications and bitter
rel ati ons between the Managenent and the workers.
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| also enphasised upon the Managenent that they
should also see that the grievance of the workers
were not allowed to accunulate and full justice was
given to them Considerabl e discussions continued
on this issue and | asked the Union Oficials that
they would withdraw the strike inmmedi ately so that
the rel ati ons between workers and nmanagenent could
he restored to normalcy...... The Union thereupon
stated that owing to the strike the workers were
likely to lose their bonus and continuity of
service for purposes of annual leave. | told them
that | would take up the matter with the Managenent
provided they call off the strike first to which
they agreed. I was al so assured,the they-would see
that such strikes are not’ resorted to in future
and, would adopt all constitutional neans to get
their grievances - redressed.
| saw Shri Jammadas Daga this nmobrning on nmy return
from Chanda and informed him of the discussion
whi.ch had transpired at Chanda. He agreed to
consi der the matter favourly ;when | inforned him
that the workers had already agreed to call off the
strike on the 10th
810
February, 1960 the Managenent agreed to the follow ng :
(i) that the 3 suspended workers woul d be al |l owed
to join their duties within a period of 24 hours to
48 hours and possibly within 24 hours after the
resunption of worKk:
(ii) that the workers will not be deprived of the
Annual | eave under the M nes Act 52 with wages on
account of this stoppage of ~work it they are
ot herwi se eligible.
iii) That although-the strikers are not entitled
to bonus as a special case, which will not form a
precedent, the Managenent has agreed to reduce the
qualifying period from65 to 60 attendances to 50
and 45 attendances in the quarter ‘ending March
1960 only. As regards the anount of bonus it would
be cal cul ated at one-sixth of the earned basi c wage
i nstead of one-third normally paid under the  Bonus
Schene, .
(iv) Workers who have left the colliery for their
hones, would be allowed to join their duties within
a period of 15 days fromthe resunption of work."
According to Shri Phadke this report enbodies a settlenent
bet ween t he appellant and the worknmen and the assurance given by
the worknen not to resort 'to strike but to adopt constitutiona
neans for getting their grievances redressed being one of the
matters covered by the settlenment, s. 23 (c) of the Act was
attracted rendering the strike illegal
Let us see if S. 23 supports this submi ssion. That section reads
"23 Ceneral prohibition of strikes and | ockouts;
No workman who is enployed in any ‘industria
establishnment shall go on strike in breach of
contract and no enpl oyer of any such worknman shal
decl are a | ockout -
(a) during the pendency of conciliation
proceedi ngs before a Board and even days after the
concl usi on of such proceedi ngs;
(b) during the pendency of proceedi ngs before
a Labour Court, Tribunal , or National Tribuna
and, two nonths, after the conclusion of such
proceedi ng
(b) during the pendency of arbitration proceedings
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before an arbitrator and two nonths after the
concl usion of such proceedi ngs, where a notifica-
tion has been issued under sub-section (3A) of
secticon; or
(c) during any period in which a settlenment or
award is in operation, in respect of any of the
matters covered by the settlenment of award."
In support of his contention Shri Phadke relied upon a recent
decision of this Court in Wrkmen of the Motor |Industries Co.
Ltd. V. Managenent of Mot or I ndustries Co Ltd.
Bangal ore(1) _specific reliance being placed on the follow ng
passage at pp. 310-311
"Read in ‘the context of the other provisions of
Part | of the settlenent of which it is part, cl. 5
was i ntended to prohibit (a) direct action without
notice 'by or at the instance of the association
and (b) strikes by workmen thensel ves wi thout the
approval” of the association. The words ’'in no
case’ ~ used in the clause enphasise that direct
action by either party w thout notice should not be
resorted to for any reason whatsoever. There, can
be no doubt that the settlenent was on as defined
by s. 2(p) of the Industrial Disputes Act and was
bi nding on the worknen under S. 18(3) of the Act
until it was validly termnated and was in force
when he said strike took place. The strike was a
lightning one, was resorted to without notice and
was ‘not at the call of the association and was,
therefore, in breach of cl. 5."
In this Judgment reference was al'so made to an earlier unreported
decision of this Court in Tata Engi neering & Loconative Co. Ltd.
v. C. B. Mtter(2) in support of the <conclusion arrived at
t her ei n. In our opinion, it is difficult'to holdthat in the
circunst ances of the present case the assurance stated to have
been given by the workmen to the Regional Labour @ Conmi ssioner
that they (the worknmen) woul d see that they do not resort to such
strikes in future and that they' adopt all constitution of neans
to get their grievances redressed anbunt to a term of- the
settl enent, breach of which would attract d. (c) (A S. 23 of the
Act . In order to 'be hit by S. 23 (¢) the strike "nmust be in
breach of contract in respect of a mtter covered by the
settlement which is in operation at the tine of the strike. The,
assurance referred to in the Regional Labour Comm ssioner’s
report neither ampunts to a contract nor is it a matter ~ covered
by the aforesaid settlenent.
This contention, the herefore nust fail
(1) [1970] 1 S.C R 304.
(2) C A No. 633 of 1963 d/2.4.1964.
812
The appellants |earned counsel next submtted that ~the present
case clearly fell withins. 23 (b). The Hi gh Court decided this
poi nt agai nst the appellant principal on the ground that during
the pendency of reference No. 27 of 1960 the appellant 'had
applied before Shri Palit in August, 1960 to be di scharged from
the proceedings on the ground that the dispute pending in that
Tribunal did not concern the appellant’s collieries. After the
application the appellant took no part in the proceedings and as
appeared fromthe judgnment of the appellate authority the worknen
also had not taken any steps in the said reference,. . The
appel | ant and the worknmen having not taken part in the reference
pendi ng before Shri Palit the High Court felt that they were not
parties to those proceedi ngs though in the opinion of the, High
Court the appellant and the workmen were bound by the decision in
those proceedings. On this reasoning s. 23 (D)) was also ruled
out by the High Court and the wit petition was dism ssed on, the
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ground that there was no error apparent on the face of the record
because there was no statutory provision dealing with the
circunstances |ike the present. Reference was made by the High
Court to, a decision of this Court in Hochtief Gamon v.
I ndustrial Tribunal, Bhubaneshwar(1l) a case in which s. 18 (3)
(b) of the Act had come up for construction. But that decision
was considered to be unhel pful because, according .to the High
Court-. Shri Palit’s Tribunal had not sumoned the /appellant
under s. 18 (3) (b) but had called the appellant because the
Bal | arpur Collieries Conpany was one of the original parties to
the award known as Majundar Award. The H gh Court, however,
inferred fromthe foll owing observation in the Palit Award
“I'n an omibus or industryw se reference it is not
necessary that the dispute nust relate to each one
of themor the cause of action must exist in al
cases."
that there was no-di spute between the appellant and its workmen
pendi ng before Shri Palit’s Tribunal
This view of the Hgh Court was seriously assailed before us by
Shri Phadke. According to himthe reference under s. 36A of, the
Act requiring consideration of any provision of an earlier award
or settlenent nust relate back to the earlier reference
culmnating in the award or settlenment. and, therefore, if the
appel l ant was a party to the original reference which resulted in
the ’'Majundar Award , then the appellant  nust necessarily be
considered to be a party to the later reference of which Shr
Palit, was, seized. And if that be so, then, the appellant in
Shri Phadke’ s, subnission,, nust be considered to be- a party: to
the reference under S. 3 6A, notwithstanding its desire not to
take part in. those proceedi ngs or even an express application by
it to that tribunal for permssion to wthdraw therefrom
(1) [1964] 7 S.C.R 596.
813
In our view, there is force in Shri Phadke s subnission and the
H gh Court was wong in holding that S& 23 (b) is inapplicable to
the present case. Section 36A provides :
"36A Power to renmove difficulties
(1) | f in the  opinion of t he appropriate
Governnent, any difficulty or doubt arises as to
the interpretation of any provision of an award or
settlenent, it may refer the question to such
| abour Court, Tribunal or National Tribunal as it
may think fit.
(2) The Labour Court, Tribunal or, Nat i ona
Tri bunal to which such question is referred shall
after giving the parties an opportunity of being
heard, decide such question and its decision shal
be final and binding on all such parties.”
Now, quite clearly proceedings for renoving difficulties or
doubts arising as to the interpretation of any provision of the
Maj undar Award nust be construed to have the effect of reviving
those earlier proceedings for the limted purpose of | considering
the rermoval of such difficulty or doubt. I[f- is only by
virtual ly reopening the proceedings of the earlier reference that
the purpose and object of correct interpretation of that Award
and of the renoval of difficulties or doubts arising therefrom
could be achieved. The |egal effect of reference under S. 36 A
must, therefore, in our opinion be to reopen the earlier
reference proceedings which terminated in the WMjundar Award,
though only for the limted purpose of the interpretation of the
provisions of that Award in respect of such difficulties or
doubts as required renoval. Now, it that be the scope of s. 36A
of the Act then there can be little doubt that all parties to the
original reference which resulted in the Majundar Award must as a
matter of law be deenmed necessarily to be parties to the
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proceedings to the reference under S. 36A as well. This seens to
us to be inplicit in the very schene and object of this section
as would be clear fromthe fact that the decision of the
guestion, referred under this section has been rendered final and
binding on all parties who have been given an opportunity of

bei ng heard. Thi s does not contenplate consideration of the
guestion whether. any party was in- fact feeling interested in
the particular subject natter of difficulty or doubt. In this

connection it has to be borne in mnd that proceedings or
i ndustrial adjudication are not considered as proceedings purely
between two private parties having no inmpact on the industry as
such. Such proceedings involve |larger public’ interest in which
the industry as such (including the enployer and the |abour is
vitally interested. The ~schene of the law of i ndustria
adj udi cation designed to pronote industrial peace and harnony so
as to increase production and help the growh and

6- L1061Sup. Cl

814

progress ~of national econony has to be considered in the back-
ground of our constitutional . set up according to which the State
has to strive to secure and effectively protect a social order in
which social, econom c and political justice must inform al
institutions of national life and the nmaterial resources of the
conmunity are so distributed as best to subserve the comon good.
The appellant could not therefore, by nerely expressing its
desire even if that desire is expressed by presenting a fornal
application to withdraw fromthe proceedi ngs, cease to be a party
to those proceedings so as to avoi d the | egal consequences which
according to legislative intendment, flow by reason of the
pendency of those proceedi ngs.: ~The appellant, in our opinion
nmust therefore be held to have continued to remain party to the
reference before the Tribunal presided over by Shri. Palit, its
application to wthdraw and its nonparticipation in the
proceedi ngs notw t hstanding. Even nonparticipation of worknen
woul d not change the | egal position. ~Once it is held that the
appel l ant was a party to those proceedi ngs then there can be no
difficulty in holding that s. 23 (b) would be attracted to those
proceedings and if that sub-section is attracted then obviously
the strike has to be held to be illegal. The reference (No. - 27
of 1960) it may be recalled, was nmade in My, 1960, and the Award
was published on Novenber 22, 1960: the workmen went on strike on
Cctober 4, 1960 which was clearly during the pendency -of those
pr oceedi ngs. We are, therefore, of the viewthat the inpugned
strike was illegal and the Hi gh Court, speaking with respect, was
not right in holding to the contrary. The appeal is _—accordingly
al  owed and reversing the judgnent of the H gh Court we quash the
order of the Central Governnent Industrial Tribunal dated Apri
16, 1960 as also the order of the Regional Labour Conm ssioner
(Central) Bonbay dated Novenber 19, 1960 which had /' held 'the

strike of the workmen not to be illegal. Reversing /'all these
orders we hold that the worknen's strike was illegal being in
violation of S. 23 (b) of the Act. The appeal is accordingly
al l owed and the worknen's strike held illegal. |If is unfortunate

that the respondents are not represented before us in spite of
service and we, therefore, did not have the benefit of their
assi st ance. As there is no representation an behalf of the
respondents Ome will be no order as to costs.

Appeal al | owed.
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