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ACT:
Supreme Court (Enl argenment of Appellate Jurisdiction) Act,
1970: Section 2(a)--Appeal - - Appreci ation of

evi dence- - Whet her conviction granted by Hi gh Court proper
Penal Code, 1860: Section 302 read with Section 27, Arns
Act - - Convi cti on- - Appreci ati on of evi dence--Seni - Di gest ed
food found in the stonmach of  deceased--Time of taking
f ood- - Deduct i on- - Evi dence of Wtnesses--Validity
of --Evidence relating to substitution of —cartridges--Effect
of .

HEADNOTE:

The prosecution case was that about 20-22 days prior to the
occurrence the appellant and his brother renoved the fencing
over the field of the deceased. This resulted in a quarre
and created ill-feelings between the deceased and the
appel | ant and his brother.

On the date of occurrence, the deceased went to his field.
Later on his wife, P.W1 and his son, P2 went to the field
carrying neals for the deceased. The deceased took his nea
and at about 12.30 p.m, all the. three were returning to
their village fromthe field, near at the water-course of
the village, the appellant, who was coming fromthe village
side, gave a 'lalkara’ to the deceased and he fired a . shot
from his pistol at the deceased. The appellant’s brother
exhorted himto kill the deceased. Thereupon the appell ant
fired three nore shots fromhis pistol. The deceased fel
down and died at the spot.

PW. acconpani ed by one Ganpatramwent to police station and
| odged the first information report at about 3 p.m and the
police investigation was commenced.

The appellant and his brother were sent wup for trial
charging the forner under section 302 IPC and the latter
under section 302/114 IPC. Both were also charged under
section 27 of the Arns Act.

The Trial Court acquitted the appellant and his brother of
all the
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charges, as it found that the prosecution was unable to
prove the case agai nst them

The State's appeal was partly allowed by the H gh Court.
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The High Court set aside the acquittal of the appellant and
convicted him for an offence under section 302 |PC and
sentenced himto undergo life inprisonment. The Hi gh Court
mai nt ai ned the acquittal of the appellant’s brother

Under section 2(a) of the Supreme Court (Enlargement of
Appel late Jurisdiction) Act, 1970 the present appeal was
riled, contending that the judgnent of the Trial Court could
neither be styled as perverse nor even as unreasonable and
that there was no other substantial and conpelling reasons
which could justify the setting aside of the order of
acquittal and, therefore, the Hi gh Court should not have
interfered with the order of acquittal; that the presence of
undi gested food in the stomach of the deceased belied the
prosecutions, case and that the Trial Court was right in
hol di ng that the deceased coul d not have taken the meals at
the time stated by his wife PWM and his son, PW2 or nmnurdered
at 12.30 p.m, as alleged; that the inordinate delay in
sendi ng the enpty cartridges to the ballistic expert went to
show that 'the possibility that the same had been substituted
by the ‘investigating agency could not be ruled out and
therefore the conviction of the appellant by the Hi gh Court
was not justified.

The State submitted that since it was an appeal under
Section 2 of the Suprene Court (Enlargenent of Appellate
Jurisdiction) Act, /1970, this court could itself appreciate
the evidence to determine the guilt or otherwise of the
appellant; that the findings recorded by the Trial Court
were based on surmi ses and conjectures and the H gh Court
was perfectly justified in reversing the order of acquittal;
that the evidence of PW and PW2 conclusively established
that the crine had been conmitted by the appellant. by his
pistol and their testinony had received anpl e  corroboration
not only fromthe statement of the doctor, PW), but also
from the evidence of PW1l the ballistic expert, who had
opined that the four enpty cartridges had been fired from
the licenced pistol of the appellant and coul d not have been
fired from any other weapon; that being rustic villagers
much inportance could not be attached to the tine given by
PW and PW2 during their depositions about the -exact tine
when the deceased nmay have had his nmeals and therefore it
could not be said that the nedica
851
evi dence had in any way belied the prosecution case.

Di sm ssing the appeal, this Court,

HELD: 1.01. The process of digestion depends upon the
di gestive power of an individual and varies from in
individual to an individual. It also depends upon the type
and amount of food taken. The period of ‘digestion is
different for different types of food. Sone food articles
like mutton, chicken etc. would take nore tinme for / being
di gested as conpared to vegetarian food. No question at al
were asked fromthe wife of the deceased about the-type of
food served by her to her husband or the anobunt of  food
taken by the deceased. That apart, the time stated by the
wi t nesses as to when the deceased took his food was only  an
approxinate tine as it was not even suggested to PW that
she had a wist watch and had actually seen the tinme when
her husband took his food. Too nmuch play on such slippery
factors goes against realismand is not enough to discredit
the otherwise reliable testinmony of PW. [856E-F]

1. 02. The doctor opined that digestion begins in 1 or 1-1/2
hours. Fromthis testinobny, what was sought to be made out
by the defence was that had the occurrence taken place at
1230 noon, the deceased would have had his neals before
11.00 a.m as semn -digested food was found in the stomach of
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the deceased. The enphasis on this aspect of the case by
the Trial Court, is msplaced because the nedical evidence
is only an evidence of opinion and is hardly decisive. [856-
Dl

1.03. The evidence of both the witnesses PWM and PW2, the
wi dow and son of the deceased, shows that they are
consistent in their versions not only about the assailants
but also about the manner of assault. Both the witnesses
have given a vivid description of the occurrence. The
statement of PW that the deceased took his neals at about
1030 a.m and that the occurrence had taken at about 12-1230
in the noon cannot be taken to have been contradicted by the
nmedi cal evi dence. [856-B]

1.04. The first information report was | odged by P\ at 3.00
p.m at a distance of about 13 niles from the place of
occurrence and was therefore | odged with great pronptitude
and the entire version of the occurrence rinds nention in
that report. [857-B]

1.05. The testinmony of the PW 1 and 2 has inpressed the
Court and

852

they appear to be truthful wi tnesses and being the close
relations or the deceased would, in the ordinary course of
things, be the |ast person to screen the actual offenders
and inplicate the appellants falsely. Their testinony also
receives anple corroboration fromthe nedical evidence and
the testinony of ballistic expert, PW1. [857 B-(

1. 06. No suggestion even was nade to anyone of the PWs.
6, 7, 8, 10, 12 that the seal ed packets had al l'egedly been
tampered with while in their custody. No such suggestion
was even nmade to PW that he had either  substituted the
carriages sent to the ballistic expert or otherw se tanpered
with the sealed packets. There is no possibility of the
substitution of the cartridges. [859-F]

1.07. Thus there are no suspicious features at all appearing
in the evidence which may cast any doubt on the prosecution
version that the deceased was shot at with the pistol by the
appellant and that he died as a result of the injuries so
received. The prosecution had successfully established the
case agai nst the appell ant beyond any reasonabl e doubt.

[858 H, 859 A

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 724 of
1985.

From the Judgment and Order dated 21.8.1985 of the Rajasthan
High Court in D.B. Crimnal Appeal No. 494 of 1974.

Mahabi r Singh for the Appellant.

Aruneshwar Gupta for the Respondent.

The Judgnent of the Court was delivered by

DR ANAND, J. This appeal under Section 2(a) of the Suprene
Court (Enl argenent of Appellate Jurisdiction) Act, 1970 is
directed agai nst the judgnent and order of the H gh Court of
Raj asthan dated 21.8.1985 in Crinminal Appeal No.494/1974
convi cting the appellant for an offence under Section 302 of
the Indian Penal Code and sentencing him to suffer im
prisonment for life by reversing an order of his acquitta
recorded by the Additional Sessions Judge, Ganganagar Vvide
j udgrment and order dated 13.2.1974.
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According to the prosecution case, Mani Ram appellant and
his brother Hari Ram had renoved the fencing over the field
of Hazur Singh deceased about 20-22 days prior to the
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occurrence, which took place on 22.6.1972 at about 12.30
noon, and that action of the appellant and his brother had
resulted in a quarrel between the brothers and Hazur Singh
and had created ill feelings between the parties. On the
fateful day of 22.6.1972, Hazur Singh deceased had gone to
his field. H's wife Surjeet Kaur PWM and his Son Jaskaran
PW later on went to the field carrying neals for Hazur
Singh. After, Hazur Singh had taken his neal, all the three
were returning to their village fromthe field at about
12.30 p.m Hazur Singh was ahead of Surjeet Kaur and
Jaskaran PWs by about one Kila. When Hazur Singh reached
near the water-course of the village, the appellant Mani Ram
was seen conming fromthe village side. He gave a ’'lalkara
to Hazur Singh and i mediately fired a shot fromhis pisto
at him H's brother Hari Ram who was also armed with a gun
exhorted Mani Ram appel l ant to kill Hazur Singh so that the
eneny nmay not escape. Mani Ram thereupon fired three nore
shots fromhis pistol -at Hazur Singh, who fell down and died
at the spot. At “sone distance away, Sukh Ram PW was
present and he also witnessed the occurrence. Surjeet Kaur
PWL. acconpani ed by Ganpatram went to- police station Tibi and
| odged the first information report, Ex.P/1, at about 3.00
p.m A case was accordingly registered and the investigating
officer, N sar Ahmed, PW3, visited the spot. He prepared
the site plan, the /'site inspector note and effected recovery
of the enpty cartridges vide neno Ex.P/6 fromthe spot. The
body of the deceased was sent for port-nortem exam nation
which was conducted by Dr. K C. Mttal PV. The aut opsy
report was prepared.  The following injuries found of the
dead- body of Hazur Singh deceased:
(i)@un shot wound oval in shape with inverted
margi ns, bleeding size 3/4" x 1/2" inthe md
ri ght hypochendrium wound is traced upward and
backward by the probe. Shirt is torn over the
wound.
(ii)@n shot would size 13/4" at the | ower and
of the left side of (chest in mdaxillary size.
The edges are inverted. Wund is continued
downwar ds and posteriorly as he is identified
by probe. Shirt is torn
(iii) @un shot wound with inverted  margin-,
Size 3/4" x
854
1/2" with ulterior nedical size of lower ~and
of left arm Little bleeding. Wund is
printing upward and posterior. —through bone.
Shirt over wound is torn.
(iv) @n shot wound 1 1/4" x 2/4" with margins
averted ragged with severe bleeding on the
posterior |ateral size
of the upper fifth of left arm Shirt' over
wound i s torn.
(v) @n shot wound in intra-scapular ' region
right side 1" x 1/4" x 3/4" circular averted

and tagged margins with severe bl eeding.

(vi) @n shot wound nid-back left side 11/2" x

1" ragged and averted margins wth severe

bl eedi ng.
According to the Doctor, the death was caused due to rupture
of wvital organs like liver, lung and big blood vessels
causing severe henorrhage and shock as a result of the gun
shot injuries and the sane were sufficient in the ordinary
course of nature to cause death. After conpletion of the
i nvestigation, the appellant alongwith his brother Hari Ram
were sent up for trial. Wile the appellant was charged for
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an offence under Section 302 IPC, Hari Ram was charged for
the offence under Section 302/114 IPC. Both, the appellant
and Hari Ram were also charged for an of fence under Section
27 of the Arns Act. After the trial, the |earned Sessions
Judge found that there was no case nade out against Hari Ram
at all and that the prosecution had al so not been able to
prove the case against the appellant beyond a reasonable
doubt . As a consequence, both Hari Ram and the appell ant
were acquitted of all the charges by the trial court. On
the State filing an appeal against the judgnment and order of
acquittal passed by the Trial Court, the Hi gh Court allowed
the appeal of the State in part and while it set aside the
acquittal of the appellant and convicted himfor an offence
under Section 302 IPC and sentenced him to suf fer
i mprisonnent for life;, the acquittal of Hari Ram was
mai nt ai ned. Wiile the State has not questioned t he
acquittal of Hari Ram the appellant, as already noticed,
has filed this appeal

M. Mahabir ~Singh, learned counsel for the appellant,
submitted that the judgnent of the Trial Court could neither
be styled as perverse nor even as unreasonable and there
were no other substantial and conpelling reasons which could
justify the setting aside of the order of acquittal and,

855

therefore, the High Court should not | have interfered wth
the order of acquittal. Learned counsel ‘urged that the
presence of undigested food in the stonach of the deceased
belied the prosecution case and that the Triial Court was
right in holding that Hazur Sigh Could not have taken the
neals at the time stated by his wife Surjeet Kaur PW and
his son Jaskaran PW2 or nurdered at 12.30 p.m -as  all eged.
The | earned counsel also submitted that the inordinate del ay
in sending the enpty cartridges to the ballistic expert went
to show that the possibility that the sane had been
substituted by the investigating agency could not be 'ruled
out and therefore the conviction of the appellant by the
H gh Court was not justified.

In reply, M. Aruneshwar Qupta, |earned counsel ~appearing
for the State of Rajasthan, subnitted that since it was an
appeal under Section 2 of the Suprene Court (Enlargenment of
Appel ate Jurisdiction) Act, 1970, this Court could itself
appreci ate the evidence to determne the guilt or otherw se
of the appellant. Learned counsel stated that the findings
recorded by the Trial Court were based on surm ses —and
conjectures and the H gh Court was perfectly justified in
reversing t he order of acquittal. Lear ned counse

enphasi sed that the evidence of PW Surjeet Kaur and PW
Jaskaran conclusively established that the criime had  been
conmtted by the appellant by his pistol and their testinony
has received anpl e corroboration not only fromthe statenent
of Dr. KC Mttal PW but also fromthe evidence  of Shri
G R Prasad PW1, the ballistic expert, who had opined that
the four enpty cartridges had been fired fromthe Ilicensed
pi stol of the appellant and could not have been fired from
any other weapon. Replying to the subm ssion regarding the
presence of undi gested food, |earned counsel subnmitted that
being rustic villagers much inportance could not be attached
to the time given by PWM and PW2 during their depositions
about the exact tine when the deceased may have had his
nmeals and therefore it could not be said that the nmnedica

evi dence had in any way belied the prosecution case.

We have given our thoughtful consideration to t he
submi ssi ons nmade at the Bar and have with the assistance of
| earned counsel for the parties exam ned the judgments of
the courts below as also the naterial evidence in the case.
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We are in agreement with the H gh Court that the evidence of
PW Surjeet Kaur and PW2 Jaskaran has not been viewed and
consi dered in

856

the <correct and proper prospective by the trial court and
undue and unwarranted enphasis had been attached to certain
m nor di screpanci es. Qur i ndependent appraisal of the
evi dence of both the witnesses PWM and PW2, the wi dow and
son of the deceased, shows that they are consistent in their
versions not only about the assailants but also about the
manner of assault, as has been noticed by us in the earlier
part of this judgment. Both the witnesses have given a
vivid description of the occurrence. The statenment of PW
Surjeet Kaur that Hazur Singh took his neals at about 10.30
a.m and that the occurrence had taken at about 12- 12.30 in
the noon cannot be taken to have been contradicted by the

medi cal evidence.  Indeed, in the postnortem exami nation,
Dr. KC Mttal PW found sem -solid undigested food in the
stomach of the deceased”. The doctor opined that digestion

begins in 1 or 1 1/2 hours. ~ Fromthis testinony, what was
sought to be made out by the defence was that had the
occurrence taken place at 12.30 noon, the deceased would
have had his nmeals before 11.00 a.m as sem -digested food
was found in the stomach of the deceased. The enphasis on
this aspect of the/'case by the Trial Court, in our opinion

is msplaced not only because the nedical evidence is only
an evidence of opinion and is hardly decisive but also
because when Dr. K C Mttal PW stated that digestion
begins in 1 or 1.1/2 hours, he did not clarify as to what
was the extent of the undigested food in the stomach of the

deceased. The process of ~digestion depends  upon the
di gestive power of the an individual and varies from an
individual to an individual. |t also depends upon the type

and amount of food taken. The -period of digestion is
different for different types of food. Sone food articles
like mutton, chicken etc. would take nore time for being
digested as conpared to vegetarian food. No questions at
all were asked fromthe wife of the deceased about 'the type
of food served to her husband or the anpbunt of food taken by
the deceased. That apart, the tinme stated by the w tnesses
as to when the deceased took his food was  only an
approximate tinme as it was not even suggested to PW that
she had a wist watch and had actually seen the tine when
her husband took his food. Too nuch play on such slippery
factors goes against realismand is not enough to discredit
the otherwi se-reliable testinony of PA. [I'n our -opinion

the evidence of PW 1 and 2 does not stand contradi cted by
the nedical evidence at all and as a matter of  fact, the
presence of sem solid undigested food in the stomach | ends
support of the testinony-of the two witnesses that they had
gone to the field latter on with the food for the  deceased
and had actually served nmeal to him It |lends assurance to
their

857

presence in the field with the deceased. Despite the
| engthy cross-exam nation nothing was brought out in the
cross-exami nation of either of these two w tnesses which
could effect the veracity of their testinony. The first
information report was | odged by Surjeet Kaur PW at 3.00
p.m at a distance of about 15 mles from the place of
occurrence and was therefore |odged with great pronptitude
and the entire version of the occurrence finds nmention in
that report. The testinony of both the w tnesses has
i mpressed us and they appear to us to be truthful wtnesses
and being the close relations of the deceased would, in the
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ordi nary course of things, be the | ast persons to screen the
actual offender and inplicate the appellants falsely. Their
testinmony al so receives anple corroboration fromthe nedica
evidence and the testinmony of ballistic expert Shri GR
Prasad PWI.

Dr. Mttal PW, as already noticed, found six injuries on
the deceased and opined that the same were sufficient in the
ordinary course of nature to cause the death. In the FIR
Ex. Pl | odged soon after the occurrence PW Surjeet Kaur
had stated that Mani Ram appellant had fired 3-4 shots after
he had fired the first shot on her husband. At the trial
she however could not state exactly as to how many shots had
been fired by the appellant fromhis pistol. That is no
surprising because she could not be expected to keep an
exact account of the shots fired by the appellant, when she
found her husband being shot at and having fallen down dead.
She categorically attributed the gun shot injuries to the
appel l ant ~and did not attribute any injury to the acquitted

accused Hari -~ Ram Since, it has been found that the
recovered enpties had been fired fromthe pistol of the
appel lant, it~ lends sufficient corroboration to her tes-

ti mony. W may ignore the testinony of Sukh Ram PW as a
matter of abundant caution but that would not in any way
detract from the reliability of the testinony of PW and
PV2.

The pistol, weapon of offence, was taken into possession
fromthe appellant by PW SHO Bhim Singh. It is a |icensed
pistol of the appellant. According to the evidence of
ballistic expert PW1, the enpty cartridges sent.to him for
exam nati on had been fired fromthat pistol and that pisto

alone and fromno other simlar weapon. O course, the
seal ed packets containing the pistol and the cartridges were
sent to the ballistic expert after a long delay and that
could have created sone doubts about the possibility of
substitution of the cartridges, while the packets remained
with the police but the evidence onthe record rul es out any
possibility of such

858

a substitution. The three seal ed packets, one, ~ containing
pi stol, the second, containing the enpty cartridge recovered
from the spot and the third, containing the three enpty
cartridges recovered from the appellant —alongwth the
pistol, were deposited in the nmalkhana of the “police
station. They had been received by Head Constabl e Mani ~Ram
PWO0O on 23.6.1972, the very next day after-the -occurrence.

He had sent the sanme to the Police lines at Ganganagar. The
prosecution exam ned PW2 Amar Singh who had carried the
three packets fromthe police-station to the police lines at
Ganganagar. He categorically stated that while the packets
remained with him they were not tanpered with at all. PWO
Mani Ram al so deposed that during the period, the 'sealed
packets remmined in the nal khana, they were not tanpered
with by anyone and that they were handed over to Amar  Singh
PW2 in the sane condition. According to PW Ram Chandra,

he received the three packets fromAmar Singh and after
taking theminto custody he nade an entry in the register
and that while the packets renmained in his custody, nobody
tampered with them The packets were sent to the ballistic
expert and received there by Jaswant Singh PW and Manr gj

Si ngh. Jaswant Si ngh, appearing as PWB, deposed that he
delivered the packets to the ballistic expert on the very
next day after receiving themand while the packets renmai ned
in his custody, nobody tanpered with them According to the
Ballistic expert, PW1, the packets when received by him
were properly sealed and the seals were intact and tallied
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with the specinmen of the seal sent to him None of these
witnesses were at all cross-exanined. No suggestion even
was nmade to anyone of themthat the sealed packets had
allegedly been tanpered with while in their custody. No
such suggesti on was even made to SHO Bhi m Si ngh PW6 that he
had either substituted the cartridges sent to the ballistic
expert or other-wi se tanpered with the seal ed packets. It
is, therefore, futile to contend that the possibility of the
substitution of the cartridges could not be ruled out.
There is no basis for such an argurment. The evidence of the
ballistic expert, Shri GR Prasad PM1, read with the
medi cal evidence of PW) and the testinony of the eye-
wi tnesses PW1 and 2 clearly establishes that the appellant
had fired fromhis |icensed pistol at the deceased and that
the deceased dies as aresult of the pistol shot injuries
received by him W agree with | earned Judge of the Hi gh
Court that there are no suspicious features at all appearing
in the evidence which may cast any doubt on the prosecution
version that the deceased was shot at with the pistol by the
appel l ant. _and that he died as a result of the injuries so
received.

859

Thus, in view of what we have di scussed above, we find that
the prosecution has successfully established the case
agai nst the appell ant beyond any reasonabl e doubt and since
the Trial Court had passed an order of ‘acquittal on wholly
erroneous grounds, the High Court after a proper appraisa
of the evidence was right in setting aside ‘the order of
acquittal and convicting the appellant for an offence under
Section 302 I PC as well for an offence under Section 27 Arms
Act . Qur i ndependent -anal ysis of the evidence on record
shows that the order of conviction and the sentence of life
i mprisonnent and two years rigorous inprisonnent recorded by
the Hi gh Court against the appellant for the offence ' under
Sections 302 IPC and 27 Arnms ~Act respectively is well

nerited and does not call for any interference. Both the
sentences shall, however, run concurrently. Consequent |y,
the appeal fails and is dismssed. The appellant is on
bail. H s bail bonds shall stand cancelled and he shall be

taken into custody to suffer the remaining period of the
sent ence.
V.P.R
Appeal dism ssed
860




