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The Judgrment of the Court was delivered by

S.N. VARI AVA, J. These two appeal s by special |eave are directed agai nst
orders dated 28th June, 1996 and 17th July, 1996 passed by the H gh Court
of Madhya Pradesh at Jabal pur in Crim nal Appeal No. 490 of 1990.

Briefly stated the facts are as foll ows:

It is the case of the prosecution that on 20th February, 1987 PW Yaqub was
com ng back fromthe forest near his village Khokariya, under the
jurisdiction of Police Station Narwar district Ujain, and on the way he
was accosted by accused No. 4 Sardar. It is the case of the prosecution
that Sardar caught hold of Yaqub, by his collar, slapped him abused him
and threatened himfor |odging many reports agai nst hinm the brother of
Yaqub narely Peera, and his uncle Isnile Hazi (PWs) came on the spot,
separated the two persons, took Yaqub to the brother house and forced Yaqub
to remain in a roomwhich was bolted fromoutside ;that sometinme after this
i ncident, at about 10 a.m, accused no, 4 Sardar armed with axe, accused
No. 1 Ahnmad Noor arnmed with Saliya, accused no. 5 Daular arnmed with Saliya,
accused No. 2 Usman arned with axe, accused No. 6 Sikander armed with
Saliya and accused No. 3 Ranrzu arned with stick came to the spot, These
persons first assaulted Isnile and then proceeded towards the house of PW
Mubari k. The door of Mubarik’s house was closed. Thereafter, accused broke
open the door with the axe, entered the house and assaul ted Mibari k Yusuf
PWI and Ahnad Noor (Since deceased); The three injured persons were taken
by the Police to the Public Station. As Ahnad Noor's condition was serious
he was sent to the hospital. Yaqub | odged the report. FIR for the offences
under Sections 307/ 452/147/148/149/294/506/ 323/ 329/ 294, |1PC was | odged.
Ahrmad Noor then expired in his hospital.

Al the accused persons viz. Sardar Ahnmad Daul ar, Usnman, Sikander and Ranja
deni ed the charge. By its Judgnent and order dated 7th Novenber, 1990 the
trial Court acquitted accused Usnman and Raju. The trial Court convicted
accused Ahmad Noor, Daul at and Si kander under Section 302 read with 34 | PC
and sentenced themto suffer life inprisonnment. Accused Sardar was
convicted by the trial Court under Section 302 |IPC and was sentenced to
suffer life inmprisonment. Simultaneously all the accused were held guilty
of conmitting offence under Section 307 read with section 34 | PC and were
sentenced to three years RI. for attenpt to nurder Isnile, three years
RI1. for attenpt to ,nmurder Yusaf and three years RI1. for attenpt to
murder Mubari k. Al the sentences were directed to run concurrently.

The State did not file any appeal against the acquittal of the two persons.
Therefore, their acquittal has becone final. The four person who were

convicted filed an appeal to the H gh Court by the inpugned Judgnent dated
28t h June, 1996, the Hi gh Court allowed the appeal of Sardar and acquitted
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himof all the charges. The Hi gh Court did so on the follow ng reasoning.

"Looking to the fact that door was broke open and 3 persons of conpl ai nant
party have sustained injuries out of them Ahnad Noor died arid therefore,
the nunber of persons who entered the house and caused injuries must have
been nore. As the door was broke open possibility of presence of axe in the
hand of sone of the accused is al so probable, but |ooking to the fact as
two persons have been extended benefit which has finalised because of non
filing of appeal by the State, the person placed in the simlar situation
is entitled to the same benefit. In this view of the matter Sardar al so
deserves same benefit as his participati on becomes doubtful and does not
stand corroborated fromthe medical evidence. He is entitled to benefit of
reasonabl e doubt."

The Hi gh Court uphel d the conviction of Ahned Noor, Daul at and Si kander
under Section 302 read with 34 | PC and disnissed their Appeal, Crinina
Appeal No. 871 of 1997 has been filed by the State against that portion of
t he i npugned Judgnent which acquits Sardar, Crimnal No. 872 of 1997 has
been filed by the other three persons whose conviction has been upheld by
the Hi gh Court.

We have heard the counsel for the parties,

M. UR Lalit, and M. K'N Shukla, Sr. Advocates have taken us through the
evi dence and the material on record. According to .M. Lalit there is no
evi dence of any independent w tnesses, even though there would be many such
wi t nesses as the incident had taken place during day time in a village.
According to M, Lalit the prosecution witnesses are all interested persons
bel ongi ng to the conplai nant group.  He subnmitted that they were all biased
wi t nesses who fal sely deposed in-order to: falsely inplicate the accused.
According to him these w tnesses had contradicted thenselves in materia
particulars. Learned counsel M. Lalit subnitted that the investigation has
been one sided and that the accused have | odged FIR prior in tine for the
serious injuries caused to them and that prosecution has not expl ai ned
serious injuries to 3 of the accused persons. Learned counsel subnitted
that the Appeal filed by the State against acquittal of Sardar be di sm ssed
and the Appeal filed by the accused requires to be allowed and all be
acquitted.

As against this M. Shukla submitted that the prosecution has proved its
case beyond reasonabl e doubt against all accused. He subm tted that in an
incident like this, where two group in a village fight, no independent
person cones forth to give evidence or even nake a statenent. He points out
the evidence where it has been deposed to by the police wtnesses that
nobody was willing to nmake any statenent. Learned counsel M, Shukla
submitted that the Hi gh Court has acquitted Sardar on erroneous reasoning.
He submits that Sardar was the nmain accused who had accosted, threatened
and beat en Yakub, who had then beaten Ismle and who had then gone, al ong
with other accused arned with axe at Mibari k’s house. ‘He subnits that the
evidence clearly inplicates Sardar arid brings out the major role that he
has played. It is his contention that the acquittal of Sardar cannot be

mai nt ai ned and the appeal filed by the State requires to be allowed and the
order of the trial Court convicting himbe restored. He subm tted that both
the trial Court and Hi gh Court, have on proper appreciation of facts
rightly convicted the 3 accused and thus their Appeal be dism ssed.

At this stage It nust be nmentioned that having heard the very persuasive
argunents of M. Lalit, initially the Court felt feat there may be force in
his :ontentions. To do absolute justice to the matter, we re-read the
entire evidence and | ooked at the material on record.

Let us now see what the evidence on records is and whether on the evidence
and material on record it could be said that prosecution had proved its
case beyond a reasonabl e doubt. The evidence qua injuries to PW Ismle,
PW2 Mubari k and PWI Yusuf and deceased Ahmad Noor and the accused is set
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out by the High Court is as under :.-

"Dr. Ravindra Shrivastava (PWL6) exam ned Hazi Isnile s/o Somgji on 20.2.87
at about 1.45 p.m and as per his report Ex.P/ 17 followi ng injuries were
found: -

1. Abrasion, over the frontal region of scalp U2 x 1/2".

2. Rt, Eye becone black in colour, swollen in upper lid, Rt. Eyebrow
extend upto infrabbital margin of Rt. Eye & Face.

3. Lacerated wound 6"xl "xl/2 (bone deep) on the frontal occipita
regi on. Bl ood oozing from wound.

4, Abrasion .3/4" x3/4" on the Pt, dorsal aspect of hand.
5. Contusion 1" x 1" around the abrasion

Dr Shrivastava al soexam ned 3rd injured Mibarik at about 130 sanme day and
as per report Ex. P/ 19 found followng injuries:-

1. Abrasion 1/4" x 1/4" over the Rt: Forearmon |ateral accept 1" above
the Rt. el bow.

2. Contusion 2" x 2" around the abrasion red in col our, el bow
nmovenents are restricted

3. Contusion 2" x 2" upper 1/3 of R. forearmon |ateral aspect.
4. Contusion 1" x-1" on the Rt wist Myvenents are restricted.
5. Abrasion 1" .x .3/4 on the lower |/3rd of left forearm

Dr. S.P. Khare(PW5) conducted X-ray exam nation of Yusuf vide X-ray plate
Ex P/ 13 and detected fracture of netacarpal of first right finger vide
Ex. P/ 14, The X-ray exam nation of Mibarik s/o Abbad was al so conducted vide
X-ray plate Ex, P/15 and the fracture of Rt. ulna was del eted vide Ex.

P/ 16, X-~ray of Ismle s/o Shobhaji was al so conducted but no fracture was
det ect ed.

Ahmad Noor s/o Abbas was directly taken to the hospital, as such, Pn A K
D wan (PWL7) exam ned himat about 2 p.m and found follow nginjuries,
vide Ex. P/20.

1 Contusion 2 cns in radius above Rt, eye including upper |id.

2 Contusion cnms in radius lateral to Rt, eye:

3. | acerated wound 5 nmx 2 mm x 2 mm posteriorly on the Rt. parieta
regi on.

4. Contused swelling all over Lt. hand.

Report of adm ssion of Ahmad Noor was al so sent to the police. As Ahmad
Noor died, a request for post nortem exam nati on was nmade, as such, Dr. V.K
Garg (PWB) conducted autopsy on the body of Ahned Noor and found as under

1. Abrasion '"X' on sternal of region

2. The head was bandaged. On renoval of the bandage, there was
| acerated wound over parietal region. Rt. side 1/4" x "x skin deep

3. Cont usi on underneath the L,W 2" x 2",




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of

4, There was extra crani al haenmantonma in fronto-perieto-tenpora
region Rt. side 5" x 5".

5. There was a depressed donmmi nuted fracture of the skull right side
fronto parietal region extending fromRt. Parietal.

6. There was extradural haenorrhage present underneath the fracture,
menbrances and brain matter intact. There was collection of blood beneath
the fracture portion of the skull

Dr. Garg prepared report Ex.P/ 3, As per report Ahnad Noor died of
haenor rhage and shock due to rapture of meningeal vessels and vessel s under
the scal p and depressed fracture of the skull

It nust be nmentioned that during his deposition, Dr. Garg deposed that the
injury inflicted on head of deceased Ahnad Noor coul d have been caused by
hitting axe from backside. This opinion is corroborated by another Dr.

D wan (PWL7) during his deposition.

In respect of injuries to the accused persons; Sikander, Ahnmad Noor ind
Daul at, the High Court has set out as follows ;-

On 20,2.87, at 1050 Dr. Ravindra Shrivastava (PW 6) exam ned accused
Si kander and as per report Ex. D)7 he round follow ng injuries

1, Lacerated wound 2" x 1/2'’ x 1/2" on the occipital region of scalp
2 Abrasion 3/4" x 3/4" on the base of Lt little finger
3. Abrasion 3/4" x 3/4" on the base of Lt. ring finger

Dr. Shrivastava on the sane day 11,25 a. mexam ned Ahnmad Noor s/o Mohamrad
and as per report Ex. D/8, he found foll'owi nginjuries:-

1. Contusion I'" x 1/4" oh the lower 1/2 of Lt. forearmon latera
aspect.
2 Lacerated wound "1" x" x" .on the Rt. parietal 'region of scalp. 1

Contusion 1/2" x 1/2" on the nedial aspect of Lt. knee joint
4. Abrasion 2" x 1" on the chin of face.

On 20:2.87 Dr. Laximinarain (DW) exam ned accused Daul at and vi de report
Ex. D/13-C, he found as follows ;-

1. Incised wound 8.5 cmx-. 1/2 x bone deep on the back of Rt. ear; 1
I nci sed wound 12.5 cmx 1 cmon mddl e of scalp.

3. Penetrating wound 5.5 cmx 2,5. cmon Rt. shoul der
4. Incised would 175 cmx 1/4 cmon the | eft cheek
5. Abrasion 7-5 cmx 3 cmon the outer part of shoul der."

In the light of the aforesaid injuries to the prosecution witnesses and to
the accused, we woul d exami ne the evidence on record. The Conpl ai nant,
Yaqub was exami ned as prosecution witness No. 1. He has deposed that in the
norni ng Sardar had caught him beaten himwth fists, abused himand
threatened as to how nany reports he was | odgi ng against him Hi s brother
and uncl e separated them and his brother took himto his house. Fiver

m nutes | ater. Sikander and Ahmad Noor (accused No. 2) started beating Haz
Ismile and after that they went away. M. Lalit pointed out that according
to this witness only Sikander and Ahmad "Noor had beaten Ismile. Yaqub
further deposed that 10 nminutes |ater Usman and Sardar arned wth axe.

Daul at, Si kander and Ahmad Noor arnmed with Saliya and Ranju armed with a
Lathi canme out. They went to the house of Mubarik, dismantled the door
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entered the house and started beating the persons inside the house. Usnman
and Sardar dealt axe bl ows upon Ahnmad Noor (deceased) and others al so dealt
bl ows to Ahmad Noor. He deposed that except for Mibari k and Ahnad Noor
nobody el se was beaten. After assaulting them the accused persons fled
away, Learned counsel M. Lalit submits that though the witness had started
by claimng that six persons cane to the house of Mibari k he now states
that there were only four persons. According to | earned counsel prosecution
had conme to Court with a story of two incidents, nanmely. Sardar accosting
Yaqub and then the attack in the house of Mibarik. He subnmitted that this
wi t ness and ot her witnesses have inproved upon the case of the prosecution
and deposed about three incidents, the third being attack on Ismle.
However, it is to be seen that at all stages the prosecution has been
claimng 3 incidents viz., Sardar accosting Yaqub, attack on Isnile and
then the incident in the house of Mibari k. Yaqub had al so deposed that the
police came to the house and the police had taken away the door after
getting it unhinged. Learned counsel M. Lalit subnmits that there is no

evi dence of police having taken away the door after unhinging it. He
submits that this also indicates that this witness is deposing falsely.
Learned counsel points out that in his cross-exanination, this wtness has
adnmtted that he is supposed to have seen all this peeping through a
"Chhcka" from-inside his brother”s house. It is his subnmission that the
statement of this witness, in-cross-exanination, that Ahmad Noor had been
attacked with the off-side of the hatchet is an inprovement. He points out
that this witness admts that he was so stating for the first time and that
it had not been mentioned in his statenents to the police that Ahnad Noor
had been beaten with the off side of the hatchet. Learned counsel points
out that this witness admts that thereis a cross case against film and
his group which :s still pending in the Court.

PW2 Mubari k at whose house third-incident took place has also given the
sanme prosecution story. It is-his say that the six accused persons had cone
to his house. Usnman had axe. Daul at, Si kander-and Ahmad Noor had Saliya and
Ranmj u was having Lathis with him He had closed the door after seeing them
Usman and Sardar had broken the door and entered the house, assaulted him
and his brother Ahned Noor (deceased). Sardar and ot her accused assaul ted
Ahrmad Noor with the reverse side of ‘axe. He was beaten by Si kander

Conpl ai nant Yusuf PW stated that when he along with his brother Ahnad
Noor, nother and sister was sitting in his house, all six accused canme to
the house and started assaulting his brother Ahmad Noor. He has al so
deposed that Usnman and Sardar assaulted Ahmad Noor with an axe and that
they hit Ahmad Noor with the reverse side of the axe. Ranju, Sikander and
Usman had beaten himwith the axe and Saliya and mat again he was hit by
the reverse side of the axe. He deposed that his brother Mibarik was beaten
by Si kander and Daul at as well as Ahnad Noor. |n-cross-examn nation he
reiterates that he has told the police that his brother Ahmad Noor was
beaten with the reverse side of the axe. It is also brought out that

bet ween t he Conpl ai nant group and the group of ‘accused persons there was a
di spute over land. He has further adnmitted that his fam |y had been out-
casted by the villagers. He has denied the suggestion that his group was
the aggressor.

Next evidence is of Ismile (PW), who al so supported the prosecution story.
He deposed that on the date of incident, in the norning, Sardar had
accosted Yaqub and asked hi mwhy he had | odged the reports against him He
separated both of themand that after 4 or 5 mnutes, Sikander, Ahnad Noor
and Sardar had assaulted him M. Lalit’ submits that now these persons are
supposed to have assaulted Ismile, whereas according to Yaqub it was

Si kander, Daul at and Ahmad Noor who had beaten Isnile. This w tness deposed
that the accused then went to the house of Abbas (which is the sane as that
of Muibari k) and Ahmad Noor, Daul at and Ranju had assaulted him Mibarik and
Yusaf. In cross-exam nation., except for getting an honest adni ssion that
there was a cross case agai nst them which was al so pending in the Court,
the deposition of this’ w tness has not been shaken
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Prosecution has al so exam ned PW8 Jam | a. She has deposed that she was at
hone al ong with her brother Ahmad Noor and Yusuf and Mibari k Was out si de.
Al the accused had conme to the house and i nmedi ately Mibari k canme inside
and cl osed the door. She deposed that the six accused broke open the door
and assaul ted her brother Ahnmad Noor with Lathis and axe. She admits that
there is a dispute between the two groups over |and. She al so deposed t hat
Ahmad Noor had been hit with the reverse side of the axe. In the cross-
exam nati on she reiterates that she had told the police that Ahmad Noor had
been assaulted with the reverse side of the axe.

Prosecution has further exam ned Head Constabl e Ranesh Chandra PW 7 who
cane to the place of incident imrediately on receipt of information about
the dispute. He has deposed that in the village, with great difficulty he
| earned, fromne villagers, where the dispute took place. Having so |earnt
he went to the house of ‘Mubarik. this itself is indicative of where the
mai n i nci dent took place. Had it been on the street as clained by the
accused, he woul d have gone to that place. In his evidence in chief, he
deposes that he found that the door of the house, was fl ooded wi th bl ood.
The doors were closed and at Several places handles (Batte) of axe were

I ying. He has further deposed that he had reassured the i nmates that the
police had cone and then the inmates of the house opened the door from

i nside. He found Ahmad Noor |ying unconscious in the house and Yusuf and
Mubari k were lying injured inside the house. He al so found Hazi Isnmle
lying injured upstairs in the house.

Learned counsel contended that this evidence clearly shows that the door of
Mubari k’ s house was not broken. He submitted that this gave a lie to the
story that the main incident took place in Miubarik’ s house. Miuch has been
made by | earned counsel about the fact that this w tness has deposed that
when he went to the house he had to persuade the inmates to open the door
He submitted that if the door had been broken there was no question of the
i nmates being able to close the door thereafter. Learned counsel referred
to the statenment of this wi tness during cross-exam nation to the follow ng
effect:

"Doors were in no way broken and separated. Their state was that, without
openi ng them one cannot enter.™

It nust, however, be noted that this w tness has also 'stated that the door
of the house was flooded with bl ood and that the other doors were closed.
He al so deposed that at several places handles of axe were |lying and that
the door of the house was stained with blood and was broken at severa

pl aces by strokes of axe. The evidence of this witness has to be read as a
whol e. It conveys that the doors had not been conpletely separated fromits
hi nges, This witness corroborates the fact that the door had been broke
open at several places by the strokes of an axe. Merely because the innmates
managed to close the door which was opened by the accused, would dot nean
that earlier the door had not been broke open. This is evidence of an

i ndependent witness, who was first on the scene after the incident. He has
no axe to grind and is not interested in taking sides. Far from assisting
the accused the evidence indicates that the main incident took place at the
house of Muibari k,

PW 20 Amar nat h Upadhyay, SHO was al so exam ned. He has stated that on
receiving the informati on he had gone to the spot prepared a map of the
spot on the basis of identification by the conplainant Yaqub. He deposes
about havi ng seen bl ood on the spot of the incident and having seized the
bl ood stained soil and ordinary soil. He further deposed about seizure of
axe and Saliya fromthe accused persons respectively and the arrest of
accused persons: In cross-exam nation he admts that the accused had | odged
a conplaint on the sane day and that he had al so investigated that crine as
three of the accused persons were also injured. He admts that accused
Daul at and Si kander had renmined in the hospital even when they were
arrested as their injuries were not conpletely cured. He had al so prepared
a map of the spot where according to the accused the incident took place
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and had not found any bl ood on that spot. He stated that the spot indicated
by the accused is a thoroughfare. It is his say that he nmade enquiries from
t he nei ghbours but nobody was ready to speak

The prosecution has proved a site map which was marked as Ex, P-12 through
the evidence of PW 14 Bhagirath Patwari, This site map showed that the door
of Ahmad Moor’ s house had broken marks on it. It nust be nentioned that
during cross-examination there has been virtually no challenge to the facts
mentioned in this site map:

In our view, the evidence of injured witnesses as well as eye-w tnesses

i ncluding that of PW4 Bhagirath Patwari, who prepared the site map, and
PW Head Const abl e Ramesh Chander, who visited the house on receipt of

i nformati on, proves beyond reasonabl e doubt that the door of Mibarik’s
house was broke open. This would nmean that incident took place as narrated
by the injured witnesses. Their testinony has not been affected by cross-
exam nation nor there is any contradiction or om ssion on this aspect.
Further, the suggestion made to the witnesses in the cross-exam nation
woul d al so indicate that door in question was broken. It was suggested by
the defence that door was broken by the injured witnesses. In the cross-
exam nation, Yakub (PW) stated that it is wong that we people had

assaul ted Si kander, Daulat and accused Ahmad Noor with stick and axe, in
whi ch Daul at’s head was fractured; it is wong that no door of Mibarik’s
house was broken nor any assault was done; it is wong that Mbarik hinself
had broken the door O his house to save himfromthe report of these
accused persons. Yusuf (PW) stated that it is wong that we oursel ves had
broken the door of' our house to save us fromthe responsibility of the
assault of accused persons; it is wong that incident had taken place at
our house, it occurred in the street which is in front of the house of
Gokul . in this set of circunmstances, there is no reason to disbelieve the
prosecution evidence that accused entered the house of Mibarik after

br eaki ng open the door and inflicted injuries to the prosecution w tnesses.

Further, Isnmle (PW) has stated that injuries were caused to him by
accused Ahmad Noor, Daul at and Ranru and injuries to deceased Ahmad Noor
wer e caused by accused Usman and Sardar. Yusuf (PW) has stated that

i njured Mubari k was attacked by accused Daul ats Si kander and Ahmad Noor and
he hinself was attacked by Ranzu, Si kander and Usnman and deceased Ahnmad
Noor was attacked by Usnman and Sardar As per third injured witness Mibarik
(PW2), accused Sardar and all other accused assaulted Ahnmad Noor; he was
assaul ted by accused Si kander and Yusuf was assaulted by accused Ahnad
Noor .

From t he above evidence of all the injured witnesses onething is clear
that all have stated that accused Sardar had assaul ted Ahmad Noor. It is
true that there is contradiction in nam ng the accused with regard to the
assault on the injured witnesses. For assault andinjury to self, 'they
naned di fferent accused, but out of them PW2 and PW named accused Si kander
and Ahrmad Noor who assaulted and injured them PW stated that he was
assaul ted by Ahnad Noor, Daul at and Ranzu. Question would be whet her

evi dence of these injured wtnesses should be di scarded on sone om ssions
or contradictions? Normally, om ssions or contradictions which affect the
basi c structure of the prosecution case nay be considered to be sufficient
for giving benefit of doubt to the accused. Fromthe facts narrated above,
all the witnesses have naned all the accused as assailants. On the basis of
sone contradictions, no doubt, benefit of doubt is given to two accused,
but that woul d not nmean that basic structure of the prosecution version
that accused canme at the house of Mibarik and assaulted injured wtnesses
as well as the deceased is affected at all and it stands proved beyond
reasonabl e doubt; Hence, in our view, after considering the om ssions and
contradictions and after appreciating the entire evidence, if the courts
bel ow have arrived at the conclusion that the prosecution has proved its
case beyond reasonabl e doubt agai nst some accused, if would not be a case
for interference under Article 136 of the Constitution
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The next contention of the | earned counsel for the accused is that the
prosecution has failed to explain the serious injuries caused to accused
and that prosecution has suppressed the genesis of the incident and changed
the scene of offence. It is proved on record that in the sanme incident
accused received serious injuries. Question is what is the effect of non-
expl anati on of such injuries sustained by the accused. In the present case,
it has to be decided whether accused were the aggressors as contended by
the prosecution, and aggressor to such an extent that they went at the
house of the deceased, broke upon the door and inflicted fatal injuries to
Ahrmad Noor and serious injuries to Miubari k PW and Yusuf PW and Ismile
PWVB.

Undi sput edl y, incident took place. However, defence version is that

i ncident took place at a different place, nanely, near a public water tap.
That defence is disbelieved by both the courts bel ow and as di scussed

her ei nabove, in our view, there is no reason to take a different view from
the view taken by the H gh Court as well as the Sessions Court. Then, next
guestion is- what is effect of non -explanation of injuries sustained by
the accused at about the tinme of occurrence? It is settled law that in case
of non-explanation of injuries to the accused, Court can draw foll ow ng

i nferences :

1. that the prosecution has suppressed the genesis and the origin of the
occurrence and has thus not presented the true version

2. that the witnesses who have denied the presence of the injuries on the
person of the accused are lying on a nmost material point and therefore
their evidence is unreliable.

3. that in case there is a defence version which explains the injuries on
the person of the accused it is rendered probable so as to throw doubt on
the prosecution case

But, non-explanation of injuries may | oose its inportance where the

evi dence his clear, cogent and creditworthy and where court can distinguish
the truth fromfal sehood wi thout nuch difficulty. It is also true that the
reasonabl e i nference which could be drawn in such cases is that accused
persons received the injuries during the course of ‘occurrence and that sone
nmenbers of the prosecution party inflicted such injuries. On that basis
again, the question would be whether the accused caused the injury to the
prosecution witnesses and the deceased: by exercising right of private
defence? If the prosecution establishes that the accused were the
aggressors and went at the residence of the deceased or the prosecution
witness and inflicted injuries to the deceased and w tnesses, there is no
guestion of right of private defence to the accused. On the contrary in
such situation, the prosecution party woul d have the right of private
defence. In Kashmiri Lal and Others v. State of Punjab, [1996] 10/ SCC 471
the Court observed thus ;-

"The | aw does not confer a right of self-defence on a person who invites an
attack on himself by his own attack on another. The principle of right of
sel f-defence cannot legitimately be utilized as a shield to justify an act
of aggression. A person who is unlawfully attacked has every right to
counteract and attack his assailant and cause such injury as may be
necessary to ward off the apprehended danger or threat."

Facts proved on record establish that accused were aggressors. Accused and
the prosecution witnesses Were having | ong standing dispute over the :1land.
Because of previous incident of accounting Yakub, it is the prosecution
story that all the six accused cane at the scene of offence, first
assaulted Ismle and at the house of Mibari k by breaki ng open the door

whi ch was .closed, assaulted Ahmad Noor, Yusuf .and Miubarik: At that stage,
i f soneone from prosecution party counter attacked the assailants, there is
no question of disbelieving the prosecution w tnesses nor any right of
private defence to the accused could be inferred In such cases, there nust
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be sone evidence on record to probabilise such defence. In this view of the
matter, we see no infirmty in the judgnent of the trial Court or in the
judgnent of the H gh Court in Convicting the Appellants in Crininal Appea
No, 872 of 1997

As set out herei nabove, accused Sardar had been acquitted by the H gh Court
only on the ground that he should be given the. sane benefit of doubt which
had been given to accused Usnman and Ranzu. The High Court al so accepts the
fact that the door was broken open and 3 persons of the conplainant party
were injured in the house. The Hi gh Court also notes that circunstances

i ndi cate presence of "nore persons". The Hi gh Court also notes that as door
was broken open there was possibility of presence of axe in the hands of
sone persons. Yet the High Court acquits Sardar only on ground that

acquittal of two accused had becone final. It is to be noted that Sessions
Court gave benefit of doubt to Usnman and Ranzu on the basis of
contradiction in deposition of wtnesses, | smle, Yusuf and Mubarik with

regard to the assault to the witnesses and al so as there was no mark of
injuries on their person. But this would not mean that there was any reason
to discard the consistent evidence of prosecution witnesses with regard to
the assault nmade by Sardar, The Hi gh Court al so observed that according to
Yaqub, Usman and Sardar both were arnmed with axe, but no axe injury, i.e.

i nci sed wound has been found on the body of any person of the conpl ai nant
party. Mibarik has stated that Sardar caused injury to Ahnad Noor by bl unt
part of the axe, but this does not find place in the FIR Ismle has also
stated that Usnman and Sardar had axe, but as observed earlier, no incised
i njury has been found on the body of any person fromthe conplai nant side.
The Hi gh Court observed that Sardar allegedly caused injury by axe, but no
i nci sed injury has been found and, therefore; Sardar deserved the sane
benefit as his participation becomes doubtful and does not stand
corroboration fromthe nedical evidence.

In our view, this part of reasoning is entirely fallacious. It is to be
seen fromthe evidence on record that Sardar is the main aggressor. It is
est abl i shed beyond reasonably doubt that he was the person who first
accosted Yaqub, caught hold of him beat himand threatened him Thereafter
within few m nutes, he long with other accused cane at the house of
Mubari k, first assaulted Ismle and thereafter broke open the door of the
house of Mubarik which was closed and assaul ted deceased Ahnad Noor as well
as Mubari k and Yusuf- Merely because the trial court has given benefit of
doubt to Usman and Ranzu, it woul d not nean that Sardar who i's the nmain
person shoul d al so be given benefit of doubt despite the fact that all the
wi t nesses have named himand stated that he was the aggressor and
assaulter. It is true that incised injury is not found on the person O the
injured witnesses or the deceased, but that would not bea ground for

gi ving himbenefit of doubt in the facts and circunstances of the present
case because it woul d depend on whet her the blunt side or the sharpedged
side of the axe was used, but considering the evidence of prosecution

wi tnesses entirely is required to be convicted for the offence punishable
under Section 302 read with 34 I PC and not only under ‘Section 302 |PC,

In the result., Crinminal Appeal No, 871 of 1997 filed by the State is

al | owed, The judgnent and order passed by the H gh Court acquitting
respondent is set aside and the order of the trial Court convicting the
respondent for the of fence punishable wi der Section 302 read with section
34 is restored. He is directed to surrender within two weeks from today
before the trial court for undergoing renmining part of his sentence
.Crimnal Appeal No. 872 of 1997 filed by the accuse is dism ssed,

Crimnal Appeal No. 871/97 allowed. Crimnal Appeal No. 872/97 dism ssed.




