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JUDGMENT

Shah, J.

Leave grant ed.

The appel | ant and ot hers who are accused in CC No.513/95 fil ed
Crimnal M scell aneous Case Nos. 2209/ 95, 2361/95 and 784/ 96

before the Hi gh Court of Kerala for quashing the prosecution against
them Those petitions were rejected by the Hi gh Court by judgnent
and order dated 11th June, 1998. Hence, this appeal

The prosecution was |aunched agai nst the present appell ant
whi ch arose out of anincident which occurred because of a news item
in the evening Daily "Sudi nani on 2nd February, 1988. The news
itemwas printed and published by one Madhavan at Kannur as per
which one tribal girl Mnja, aged about 16 years was raped by one
Raj an. Manja and her parents | odged a conplaint before the
Superintendent of Police, who transferred the complaint to the
appel | ant herein, who was a Superintendent of Police Kannur for
i nvestigation. On that conplaint, a case was registered in Crine
No. 50/ 88 under Section 228A | PC and Section 7(1)(d) of the
Protection of Cvil Rights Act. The case was entrusted to the Circle
| nspector of Police who arrested Madhavan and the printing press was
al so searched on 12th February, 1988. It is contended that after the
arrest at about 8.00 p.m, Madhavan was taken in police jeep to the
police station and on the way he was assaulted by the policenen in the
jeep. At about 8.30 p.m, he was put in |lock up and on 13th February,
1988, he was produced before the Magi strate at Kannur. He
conpl ai ned that he was assaulted by the police and thereby he
sustained injuries. After recording the aforesaid statenent, the
Magi strate enlarged himon bail. For taking treatment for the injuries
sustai ned by him he went to hospital and got hinself admtted there.
Fromthere, he |odged an FIR which was registered as Crinme No.52 of
1988 under Sections 143, 323, 324 etc. of |PC against the Sub-
I nspector of Police, Kannur and al so six or seven unidentified
poli cemen. The case registered agai nst Madhavan was quashed by the
Hi gh Court. As there was no progress in the FIR registered by
Madhavan, he noved the Hi gh Court for entrusting investigation to
the CBI. The H gh Court directed the Deputy Inspector General of
Police, Northern Range to investigate the case. Not being satisfied by
the said order, Madhavan preferred a Special Leave Petition before
this Court and by order dated 22nd Decenber, 1989, this court directed
the Deputy Inspector General of Police, Central Range, to investigate
and file the report within two nmonths. As there was no progress in the
matter within the prescribed tine, Madhavan agai n noved this Court
and by order dated 24th Septenber, 1992, this Court entrusted the
investigation to CBI and al so awarded conpensation of Rs.10,000/- to
Madhavan. After investigation, CBl noved the State Government for
sanction under Section 197 Cr.P.C. and thereafter filed report before
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the Chief Judicial Magistrate, Ernakul am against 12 accused incl uding
the present appellant on 27th April, 1995, for the offences punishable
under Sections 324, 341, 342, 357, 219 and 166 I PC. The Chi ef

Judi ci al Magistrate took cogni zance of the said report.

Appel |l ant and others filed separate applications for dropping
the proceedings on the ground that a final report was filed by the CB
beyond the period of Iimtation prescribed under Section 468 Cr.P.C.
and that no application for condoning delay was filed. Those
applications were dismissed by the Chief Judicial Mgistrate on
27.9.1995 and the delay in filling final report by the CBl was
condoned. The said order was chall enged before the Additiona
Sessi ons Judge, Ernakul amwho directed the Magistrate to di spose of
the said applications afresh. That order was chall enged by filing the
i mpugned mi scel | aneous applications before the H gh Court.

The High court after considering the various decisions cited,
hel d that | earned Sessions Judge has only remtted the matter to the
Chi ef Judi'cial” Magistrate to consider the petition to be filed by the
CBl under' Section 473 C.P.C for condoning delay. The Court also
held that it was not a fit case for exercise of the jurisdiction under
Section 482 Cr.P.C.

The appel | ant raised additional contention, before the High
Court, that the de/facto conplai nant Mdhavan had filed a suit for
the damages for the alleged acts, before the Sub Court, Tellicherry
agai nst the appellant and other accused and the trial court has
di smissed the suit ‘agai nst which he had preferred the appeal before
the High Court. It was, therefore, contended that as the suit was
di sm ssed, the decision rendered by the Cvil Court will prevail and
therefore the crimnal prosecution pendi ng agai nst the appellant and
others is required to be dropped. The court rejected the said
contention. Hence, this appeal

This Court on 9th Novenber 1998, passed the follow ng order
"Since we are of the view that the Judgment of this

Court in V. M Shah v. State of Mharashtra and anr

[ (1995) 5 SCC 767] which has been relied upon by M.

Gopal Subramani um | earned senior counsel appearing

for the petitioner, requires reconsideration, we refer this

petition to a |larger Bench for disposal. Let the record be
pl aced before Hon. the Chief Justice for necessary
orders. "

Thereafter, on 12th October, 1999, it was pointed out tothis
Court that the appeals filed against the disnissal of the suit are
pending in the H gh Court of Kerala and therefore the court directed
that it would be appropriate to await the judgnent in those appeals
bef ore proceeding further with the case. The court adjourned the
hearing of the matter and requested the H gh court to dispose of the
sai d appeal s expeditiously.

At the time of hearing of these appeals, it is pointed out that the
appeal s are allowed and the judgrment and decree in OS Nos. 42/89
and 235/90 passed by the Subordi nate Judge were set aside and the
nmatters were remtted to the trial court to try the suit fromthe stage of
fram ng of issues.

The net result of the aforesaid decree passed by the H gh court
is that at present both crimnal prosecution for the offences as stated
above and civil suits for danages are pending at trial stage.

In the background of the aforesaid facts, we would refer to the
observations made in V.M Shah’s case (Supra) which are as under
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"As seen that the civil court after full-dressed tria
recorded the finding that the appellant had not cone into
possessi on through the Conpany but had i ndependent
tenancy rights fromthe principal |andlord and,

therefore, the decree for eviction was negatived. Unti
that finding is duly considered by the appellate court after
wei ghing the evidence afresh and if it so warranted
reversed, the findings bind the parties. The findings,
recorded by the criminal court, stand superseded by

the findings recorded by the civil court. Thereby, the
findings of the civil court get precedence over the
findings recorded by the trial court, in particular, in
summary trial for offences |ike Section 630. The nere
pendency of the appeal does not have the effect of
suspendi ng the operation of the decree of the trial court
and neither the finding of the civil court gets nor the
decree becomnes inoperative."

Further, the | earned senior counsel- Shri Dhol aki a appearing for
the appellant subnmitted that apart fromthe aforesaid judgnent, this
Court (three Judge Bench) in Ms. Karam Chand Ganga Prasad and
another. v. Union of India and ors. [(1970) 3 SCC 694] held

t hus:

"I'f the appellants /are able to establish their case

that the ban on export of nmaize fromthe State of Haryana

had been validly lifted all the proceedings taken agai nst

those who exported the Maize automatically fall to the

ground. Their maintainability depends on the assunption

that the exports were made w thout the authority of |aw

It is a well-established principle of |aw that the decisions

of the civil courts are binding on the crimnal courts. The
converse is not true.."

The af oresaid observations are to be read in context of the facts

that Del hi High Court after elaborately hearing the argunents rejected
the wit petitions on the sole ground that in view of the pendency of
the crimnal proceedings before some Courts in the State of West
Bengal , it was inappropriate for the High Court to pronounce on-.the
questions arising for decision in the wit petitions. The Court
observed that the High Court after entertaining the wit petitions and
hearing argunments on nerits of the case should not have di sm ssed the
petitions nerely because certain consequential proceedi ngs had been
taken on the basis that the exports in question were illegal. |If
appel l ants were able to establish their case that the ban on export of
mai ze fromthe State of Haryana had been validly lifted all the
proceedi ngs taken agai nst those who exported the maize automatically
fall to the ground. Their maintainability depends on the assunption
that the exports were nmade without the authority of 1aw. In context of
those facts, the Court observed that the decisions-of the civil courts
are binding on crimnal courts but the converse is not true.

It is the subm ssion of |earned senior counsel M. Dholakia that

in viewof the well-settled principle, the High court ought to have
dropped the prosecution against the appellant as civil court has

di sm ssed the suit for damages filed agai nst appellant.

Learned Additional Solicitor General Shri Altaf Ahmed
appearing for the respondents submtted that the observati on made by
this Court in V.M Shah’s case that "the finding recorded by the
crimnal Court, stands superseded by the finding recorded by the civi
Court and thereby the finding of the civil Court gets precedence over
the finding recorded by the crimnal Court" is against the law laid
down by this Court in various deci sions. For this, he rightly referred
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to the provisions of Sections 41, 42 and 43 of the Evidence Act and
submitted that under the Evidence Act to what extent judgnments given

in the previous proceedings are relevant is provided and therefore it
woul d be against the lawif it is held that as soon as the judgnment and
decree is passed in a civil suit the crimnal proceedings are required to
be dropped if the suit is decided against the plaintiff who is the
conplainant in the crimnal proceedings.

In our view, the subm ssion of |earned Addl. Solicitor Genera
requires to be accepted. Sections 40 to 43 of the Evidence Act
provi de which judgnents of Courts of justice are relevant and to what
extent. Section 40 provides for previous judgnent, order or a decree
which by | aw prevents in a court while taking cognizance of a suit or
holding a trial, to be relevant fact when the question is whether such
court ought to take cogni zance of such suit or to hold such trial
Section 40 is as under:

"40. Previ ous judgnents relevant to bar a

second suit or trial. The existence of any judgnent,

order or decree which by |aw prevents any Courts from

taki ng cognizance of a suit or holding a trial is a relevant

fact when the question is whether such Court ought to

take cogni zance of such suit or to hold such trial."

Section 41 provides for rel evancy of certain judgnents in
probate, matrinonial, admralty or insolvency jurisdiction and nakes
it relevant or conclusive as provided therein

Section 41 reads thus:

"41. Rel evancy of certain judgments in probate,
etc., jurisdiction. A final judgment, order or decree of a
conpetent Court, in the exercise of probate, matrinonial,
admralty or insolvency jurisdiction which confers upon
or takes away from any person any | egal character, or
whi ch decl ares any person to be entitled to any such
character, or to be entitled to any specific thing, not as
agai nst any specified person but absolutely, is relevant
when the existence of any such legal character, or the
title of any such person to any such thing, is rel evant.

Such judgnent, order or decree is conclusive
pr oof

that any legal character which it confers accrued at
the time when such judgnment, order or decree
cane into operation;

that any | egal character, to which it declares any
such person to be entitled, accrued, to that person
at the tine when such judgnment, order or decree
declares it to have accrued to that person

that any | egal character which it takes away from
any such person ceased at the tinme fromwhich

such judgnent, order or decree declared that it had
ceased or should case;

and that anything to which it declares any person
to be so entitled was the property of that person at
the tinme from which such judgnent, order or

decree declares that it had been or should be his

property.
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Section 42 with illustration reads thus :

"42. Rel evancy and effect of judgnents, orders
or decrees, other than those nmentioned in section 41
Judgnents, orders or decrees other than those nmentioned
in section 41, are relevant if they relate to matters of a
public nature relevant to the enquiry, but such judgnents,
orders or decrees are not conclusive proof of that which
they state.

Il lustration:

A sues B for trespass on his land. B alleges
the existence of a public right of way over the
[ and, which A denies.

The existence of a decree in favour of the
defendant, in a suit by A against C for a trespass
on the sane land in which C all eged the existence

of the sane right of way, is relevant, but it is not
concl usive proof that the right of way exists.

Thereafter, Section 43 in terms provides that judgments, orders
or decrees, other than those mentioned in Sections 40, 41, 42 are
irrelevant unless the existence of such judgnent, order or decree, is a
fact in issue, or is relevant under sonme provisions of the Act.

The final judgnent, order or decree of a conpetent Court, in
exerci se of probate, matrimonial, adnmiralty or insolvency jurisdiction
woul d be relevant if it confers upon or takes away from any person
any | egal character or it declares any person to be entitled to any such
character or to be entitled to any specific thing, not as agai nst any
speci fied person but absolutely. It further specifically provides that
such judgnent or decree is conclusive proof of what is provided
therein such as | egal character etc. As against this under Section 42,
the rel evancy of the judgments, orders and the decrees in previous
proceedings is limted if they relate to matters of 'public nature
rel evant to the enquiry and such judgnments, orders or decrees are not
concl usi ve proof of that which they state. Illustration to Section 42
makes the position clear

In the facts of the present case, Section 42 would have sone
bearing and the judgnent and decree passed in civil Court would be
relevant if it relates to natter of public nature relevant to the enquiry
but such judgnent and decree is not a conclusive proof of that which
it states.

In this regard, we would first refer to the decision rendered by
the Privy Council in Enperor v. Khwaja Nazir Ahmad [AI'R (32)
1945 Privy Council 18]. The Privy Council considered whether the
H gh Court had power under Section 561 Cr.P.C. to quash al
proceedi ngs taken in pursuance of FIR for the offence punishable
under Section 420 and prohibit the investigation on the ground that
simlar charges were |levelled agai nst the respondent four years earlier
Sone of the charges were actively disproved and the rest held to be
unfounded in an enquiry held as a consequence of application to
renove the respondent from his post of Receiver of the property.
After considering the evidence which was recorded in the enquiry, the
H gh Court quashed the proceedings and in that context the Privy
Counci| observed that all this may be good ground for rejection of
acqui sition and dism ssal of any prosecution |aunched upon if such a
prosecution ultimately takes place and if the courts are then satisfied
that no crinme has been established and thereafter court observed
t hus:
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" 1t is conceded that the findings in a civi
proceedi ng are not binding in a subsequent prosecution
founded upon the sanme or sinilar allegations. Moreover,
the police investigation was stopped and it cannot be said
with certainty that no nore information could be
obtained. But even if it were not it is the duty of a
crimnal Court when a prosecution for a crine takes
pl ace before it to formits own view and not to reach its
concl usion by reference to any previ ous deci sion which
i s not binding upon it."

Further, in MS. Sheriff and anr. v. State of Mdras and ors.
[AIR 1954 SC 397] the Constitution Bench of this Court dealt with
exactly simlar situation, where two sets of proceedings arising out of
the sane facts were pending, nhanmely, two civil suits for damages for
wrongful confinenment and another two crimnal prosecutions under
Section 344 | PC for wongful confinenment. |In that context, it was
cont ended 't hat si nul't aneous prosecution of these natters wll
enbarrass the accused and the Court considered the question whether
crimnal prosecution should be stayed. |In that context, it was held
t hus:

"As between the civil and the crimnal proceedi ngs
we are of the opinion that the crimnal matters should be
gi ven precedence. /There is sone difference of opinion in
the Hi gh Courts of India on this point. ~ No hard and fast
rule can be laid down but we do not consider that the
possibility of conflicting decisions in the civil and
crimnal Courts is a relevant consideration. The |aw
envi sages such an eventuality when it expressly refrains
from maki ng the decision of one Court binding on the
ot her, or even relevant, except for certain limted
pur poses, such as sentence or damages. The only
rel evant consideration here is the likelihood of
enbarrassnent . "

Shri Altaf Ahmed, |earned Additional Solicitor General, further
referred to the full bench decision of Lahore H gh Court in B.N
Kashyap v. Enmperor [AIR 1945 Lahore 23] wherein the Full Bench
consi dered the foll owi ng question:

" \When there are concurrent proceedings covering
the sanme ground before a crimnal Court and a civi
Court, the parties being substantially the sanme, would the
judgrment of the civil Court, if obtained first, be
admi ssi bl e in evidence before the crinminal Court in proof
or disproof of the fact on which the prosecution is
based?"

In that context while deciding the said question the court
observed thus:

"I'n other words, the short point to decide is
whet her the finding on certain facts by a civil Court is
rel evant before the crimnal Court when it is called upon
to give a finding on the same facts or vice versa? The
Evi dence Act being exhaustive, the answer to this
guesti on depends upon the correct interpretation of the
rel evant provisions contained in that Act regardl ess of the
fact whether the conclusion at which one ultimtely
arrives is in accordance with what was characterized
before us during the argunments at the Bar to a
comonsense view of things or not. In construing a
statute like the Evidence Act, where any fact intended to
be established has to be in accordance with the schene of
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the Act, found to be relevant under a provision contained
in the Act before it can be allowed to be proved, any
argunent based on plausibility can have no effect. | nust
therefore ignore any other consideration and confine
nysel f strictly to the provisions of the Act."

Thereafter, the Court referred to Sections 42 and 43 of the
Evi dence Act. After considering the said questions, the Court
observed as under:

"Under S.40 of the Act, previous judgrments are
admi ssible in support of a plea of res judicata in civi
cases or of autre fois acquit or autre fois convict in
crimnal cases. Judgnents such as those whose
rel evancy we have been cal led upon to determi ne do not
fall under this category. Nor can they fall under S.41 of
the Act which only nakes a final judgnent of a
conpetent Court, in the exercise of probate, matrinonial
adm ralty or insolvency jurisdiction, conferring upon
taki ng away from or declaring any person to be entitled
to any legal character or to be entitled to any specific
thing absol utely, relevant when the existence of any such
| egal character or the title to any such thing is relevant.
They do not also fall w thin the purview of S.42 of the
Act as they do not relate to matters of a public nature.
Section 43 of the Act positively declares judgnents
ot her than those nentioned in Ss. 40, 41 and 42 to be
irrelevant unless their existence is a fact in issue or is
rel evant under some ot her provision of the Act. It is
quite clear that the nmere existence of a judgnment in the
present case is not relevant. ~Learned counsel for the
petitioner saw this difficulty and wi shes to rely on S. 11
of the Act. But | cannot see how coul dthat section have
any application when the existence of that judgnent as
apart fromany finding contained thereinor even the
finding itself could neither be inconsistent with any fact
inissue or a relevant fact. Nor could such judgnents
either by thenselves or in connection with other facts
nake t he exi stence or non-exi stence of any fact in’issue
or relevant fact in any subsequent proceedi ngs highly
probabl e or inprobable. This section only refers to
certain facts which are either themselves inconsistent
wi th, or make the existence or non-existence of, the fact
in issue or a relevant fact highly probable or inprobable
and has no reference to opinions of certain persons in
regard to those facts. It does not nake such opinionsto
be rel evant and judgrments after all of whatever authority
are not hing but opinions as to the exi stence or non-
exi stence of certain facts. These opinions cannot be
regarded to be such facts as would fall within the
nmeani ng of S.11 of the Act unless the existence of these
opinions is a fact in issue or a relevant fact which is of
course a different matter."

Finally, after considering the various decisions, the Court held
t hus:

"There is no reason in ny judgnent as to why the
decision of the civil Court particularly in an action in
per sonam shoul d be allowed to have that sanctity. There
appears to be no sound reason for that view To hold that
when a party has been able to satisfy a civil Court as to
the justice of his claimand has in the result succeeded in
obtaining a decree which is final and bi nding upon the
parties, it would not be open to crimnal Courts to go
behi nd the findings of the civil court is to place the latter
wi thout any valid reason in a much higher position than
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what it actually occupies in the systemof adm nistration
in this country and to nake it naster not only of cases
which it is called upon to adjudicate but also of cases
which it is not called upon to determ ne and over which it
has really no control. The fact is that the issues in the
two cases al though based on the sane facts (and strictly
speaki ng even parties in the two proceedi ngs) are not
identical and there appears to be no sufficient reason for
del ayi ng the proceedings in the crimnal Court, which
unhanpered by the civil Court, is fully conpetent to

deci de the questions that arise before it for its decision
and where in the nature of things there nmust be a speedy
di sposal . "

I n Kharkan and others v. The State of U P. [(1964) 4 SCR
673], the Court observed thus:

"the earlier judgnent can only be relevant if it

fulfils the conditions |aid down by the Indian Evi dence
Act in Sections 40 to 43. The earlier judgnent is no
doubt admi ssible to show the parties and the decision but
it is not admissible for the purpose of relying upon the
appreci ati on of evidence"

What energes fromthe aforesaid discussionis (1) the

previ ous judgnent which is final can be relied upon as provi ded under
Sections 40 to 43 of the Evidence Act; (2) in civil suits between the
sane parties, principle of res-judicata may apply; (3) in a crimna
case, Section 300 Cr.P.C mmkes provision that once a person is
convicted or acquitted, he may not be tried again for the same of fence
if the conditions nentioned therein are satisfied; (4) if the crimna
case and the civil proceedings are for the same cause, judgnent of the
civil Court would be relevant if conditions of any of the Sections 40 to
43 are satisfied, but it cannot be said that the same would be
concl usi ve except as provided in Section 41. Section 41 provides

whi ch judgrment woul d be concl usive proof of what is stated therein

Further, the judgment, order or decree passed in a previous civi
proceeding, if relevant, as provi ded under Sections 40 and 42 or other
provi si ons of the Evidence Act then in each case, Court has to decide

to what extent it is binding or conclusive with regard to the matter(s)
decided therein. Take for illustration, in a case of alleged trespass by
"A" on 'B's property, 'B filed a suit for declaration of its title and to
recover possession from’'A and suit is decreed. Thereafter, in a
crimnal prosecution by 'B against 'A for-trespass, judgnment passed
between the parties in civil proceedings would be rel evant and Court

may hold that it conclusively establishes the title as well as possession
of "B over the property. |In such case, A may be convicted for
trespass. The illustration to Section 42 which is quoted above nakes

the position clear. Hence, in each and every case, first question which
woul d require consideration is whether judgnent, order or decree

is relevant?, if relevant its effect. It may be relevant for a limted
pur pose, such as, notive or as a fact in issue. This would depend

upon facts of each case

In the present case, the decision rendered by the Constitution

Bench in MS. Sheriff’'s case (supra) would be binding, wherein it has
been specifically held that no hard and fast rule can be laid dowmn and
that possibility of conflicting decision in civil and crimnal Courts is
not a relevant consideration. The |aw envisages "such an eventuality
when it expressly refrains from naki ng the decision of one Court

bi nding on the other, or even relevant, except for linmted purpose such
as sentence or danmges."

Hence, the observation nade by this Court in V.M Shah’s case
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(Supra) that the finding recorded by the crimnal Court stands
superseded by the finding recorded by the civil Court is not correct
enunci ation of law. Further, the general observations nmade in Karam
Chand’ s case are in context of the facts of the case stated above. The
Court was not required to consider the earlier decision of the
Constitution Bench in MS. Sheriff's case as well as Sections 40 to 43
of the Evidence Act.

In the present case, after remand by the High Court, civi
proceedi ngs as well as crimnal proceedings are required to be deci ded
on the evidence, which may be brought on record by the parties.

In the result, the appeal is disnm ssed.




