http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 5
PETI TI ONER
THE BERAR SWADESH VANASPATHI &OTHERS
Vs.
RESPONDENT:

THE MUNI Cl PAL COW TTEE, SHFGAON &ANCTHER

DATE OF JUDGVENT:
15/ 02/ 1957

BENCH

KAPUR, J. L.

BENCH

KAPUR, J. L.

Al YYAR, T.L. VENKATARAMA
DAS, S. K

H DAYATULLAH, M

SHAH, J.C.

Cl TATI ON:
1962 AIR 420 1962 SCR Supl. (1) 596
Cl TATOR | NFO :

RF 1965 SC 895 (12, 14, 23)
RF 1966 SC 693 (11)
RF 1970 SC 58 (5)

ACT:

Cctroi Tax-inposition of-Irregularities-Issuance of Govern-
ment Notification-Fffect-C. P, & Berar Minicipal .Act, 1922
(C. P. & Berar 11 of 1922); s. 67, sub-ss. (6)  and

(8).

HEADNOTE:

The respondent Minicipality passed a resolution under
s.67(1) of the C.P. & Berar Municipal Act, 1922, for the
purpose of levying an octroi duty which was published in the
State Gazette along with the rules f or assessnent.
njections were invited to the said proposed tax, and only
one objection was filed within tine which was al so rejected.
The CGovernnent gave its sanction to the inmposition of the
tax and draft Rules by two Notifications.

The appellants filed a petition challenging the legality of
the inposition of the tax inter alia on the ground that the
notifications were wultra vires. They contended that al
steps necessary for the inposition of tax had not been taken
and that objections raised within time by the respondent No.
1 were not considered on their nerits and were rejected
nmerely on the ground that there was only one- objector; as
this was one of the essential steps for the validity: of the
i mposition of tax it could not be said that s. 67 of the Act
had been conplied wth, therefore the inposition was
i nval i d.

Hel d, that where the Governnent Notification clearly was one
whi ch directed inmposition of Cctroi Tax it fell within subs.
( 7) of s. 67 of the Act and having been once notified in
the Gazette sub-s. (8) of s. 67 of the Act cane into
operation and the issue of the notification was concl usive
evi dence of the Tax having been inposed in accordance wth
the provisions of the Act, and it could not be challenged on
the ground that all necessary steps had Rot been taken
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 234 of 1959.
Appeal fromthe order dated February 15, 1957 of the Bonbay
Hi gh Court of Judicature at Nagpur in Special G vi
Application No. 2-N of 1956.

S. P. Varma, for appellant No. 1.
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B. S. Shastri and Ganpat Rai, for respondent No. 1.

B. R L. lyengar and T. M Sen, for respondent No. 2.

1961. March 28. The Judgnent of the Court was delivered by
KAPUR, J.-This 1is an appeal on a certificate by the High
Court of Bombay agai nst the judgment and order of that Court
passed on a petition under Art. 226 of the Constitution by
the present appellants inregard to the legality of the
notification | evying an octroi duty on certain goods.

The appellants are sone of the ratepayers of the Muinicipa

Conmittee of ~ Shegaon which is respondent No. | in this
appeal . The ot her respondent is the State of Bonbay. The
appel l ants__were carrying on trade and business whi ch
involved their bringing goods within the linmts of the

Muni ci pal Conmittee. On July 25,1954, the Muni ci pa

Conmittee passed a resolution for tile purpose of |evying an
octroi duty instead of terminal tax. This resolution was
published in the State Gazette on June 29, 1956, along with
rules for assessment. QI August 4, 1956, objections were
invited to the proposed tax. The objections by the first
appel lant were filed on August 4, 1956, and by sone others
on August 5 and 6. At a neeting of the Minicipal Comittee
dat ed August 16, 1956, the objections of the ot her
appel lants were rejected as being tinme barred and those by
the first appellant were rejected because it was the only
obj ect or whose obj ections were wi_t'hi n time. Sone
representations were nade by the first appellant to the
Government and a few days |later the other objectors also
made simlar representations but 'the Governnent issued the
notification sanctioning the inposition of the tax and the
Draft Rules on GCctober 27, 1956, though the Gazette
Notifications were published on two separate dates, i.e.,
Cct ober 30 and Cctober 31, 1956. The appellants then filed
a petition wunder Art. 226 in the Hi gh Court of Bombay at
Nagpur challenging the legality of the, inposition of the
tax. Two main grounds were urged- (1) that the notification
was ultra
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vires because s. 67 of the C P. & Berar Minicipalities Act,
1922 (Act Il of 1922), hereinafter termed the "Act’, had not
been conplied with and (2) that the rate of tax in regard to
certain articles was unauthorised in that it was nore/ than
the maxi mum whi ch coul d be |l evied under the law. “The High
Court rejected the first ground but accepted the ' 'second
obj ection and gave relief accordingly.

Appellants Nos. 2 to 6 have not taken steps for the
prosecution of the appeal and the appeal, in so far as it
relates to them is dismssed for non-prosecution

The appellant No. 1 before us has challenged the vires of
the inposition on two grounds: (1) that all the steps
necessary for the inposition of the octroi duty had not been
taken and therefore s. 67 had not been conplied with and (2)
that as a matter of fact there was no notification inposing
an octroi duty. For the purpose of the decision of these
objections it is necessary to refer to the schene of the
Act, Chapter |IX of which relates to the i mposi tion

assessment and collection of taxes. Section 66 enumrerates
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the taxes which may be inposed and s. 67 prescribes the

procedure for inposing taxes. Section 67 reads as under:---
Section 67(1) "Aconmittee nay at a specia
neeting, pass a resolution to propose the
i mposition of any tax under section 66.
(2) When such a resolution has been passed,
the conmittee Bhall publish in accordance with
rules nmade under this Act, a notice defining
t he class of persons or description of
property proposed to be taxed, the anount or
rate of the tax to be inmposed and the system
of assessnent to be’ adopted.
(3) Any i nhabitant of the nmuni ci pality
objecting to the proposed tax may, in thirty
days from the publication of the notice
submi t hisobjection in witing to the

conmi‘ttee.
(4) The committee shall take the proposa
and a objections received thereto into

consideration -at a special neeting, and nay
nmodi fy the proposals so as not to affect their
substance ~and may then forward them to the
Pr ovi nci-al CGover nirent al ong with al
obj ections received, its decisions thereon
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and its reasons therefore. |[If the conmttee
decided to nodify the proposals so as to
affect . their substance it shall publish them
againin the manner prescribed in  sub-section
(2).

(5) The Provincial Government, on. receiving
such proposals nay sanction or refuse to
sanction the same, or sanction them subject to
such nodifications as it-may think fit, or
return them to the commttee for further
consi der ati on:

(B) oo e
(7) I f any proposals for taxation have been
sancti oned under sub- Secti on (5) t he

Provincial Government. nmay, by notification
direct the inposition of the tax as sanctioned
from such date as may be specified in -such
notification, and thereupon, the tax shall
cone into effect as fromthe date so speci-

fied.
A notification of the inmposition of a tax
under this section shall be concl usi ve

evidence that the tax has been (inmposed in

accordance with the provision of this Act."
The objection to the vires of the notification in regard to
procedure is that the objections raised by appellant No. 1,
though within tine, were"not considered on their nmerits and
were rejected merely on the ground that there was only one
objector and as this was one of the essential steps for the
validity of the inposition it could not be said that s. 67
had been conplied with; and the inmposition was therefore
i nvalid. The High Court rejected this plea because of s.
67(8), although it found that non-consideration of the
obj ections was an error in procedure. The |anguage of sub-
Ss. (8) Ilends support to this view It provides that the

issuance of the notification inposing a tax shall be
conclusive evidence that the tax had been inmposed in
accordance with the provisions of the Act. But it was

argued that as a matter of fact there was no notification
i mposing the tax and therefore the question of conclusive
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evidence does not arise. This, inour opinion, is not

est abl i shed.

As stated above, there were two notifications issued
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by the CGovernnent both of October 27, 1956. One was

published in the Gazette on Cctober 30, 1956, and the ot her

on the followi ng day. The first notification was as

foll ows: -
"No. 4963-5869-M XI11.-1n exercise of the pow
ers conferred by sections 71, 76 and 85 of the
Central Provinces and Berar Minicipalities
Act, 1922 (11 of 1922), the State Covernnent
are pleased to sanction the following draft
rules for assessnent, collection and refund of
the octroi tax wthin the limts of the
Shegaon Municipality, in the Bul dana District.
The rules shall cone into force fromthe date
of~ their publication in the ’'Mdhya Pradesh
Gazette Extraordinary’ ".
And t he second notification stated:-

“No. 4962-5869-M XI'l . -1 n exercise of the pow
ers conferred by sub-section (2) of section 67
of t he Central Provi nces and Ber ar

Muni cipal ities Act, 1922 (Il of 1922), the
State Governnment are pleased to confirm the
following draft rules for the inposition of
the ' octroi tax wthin the linmts of the
SHEGAON MUNI Cl PAL COW TTEE, in the Bul dana
di strict, under clause (c) of sub- s. (1) of
section 66 of the said Act, on animals and
goods brought for sale, expenditure or use in
supersession of the rules of “termnnal tax,
sanctioned under Notification No. 3716-B-VIII
dated the 15th February, 1921
The rul es shall come into force fromthe date
of their publicationin the ’'Mdhya  Pradesh
Gazette Extraordi nary"’
The first notification purports to be in exercise of the
powers under s. 71 which relates to Rules for assessnent and
for preventing evasion of assessment of taxes; s. 76 which
provi des for collection of taxes and s. 85 which relates to
refunds. That notification therefore |ays down the various
rules and other natters necessary for the collection of

t axes. The second notification on the face of it is wunder
sub-s. (2) of s. 67. It appears to us that this is a
m st ake and shoul d have been under sub-a. (7) of s. 67. By

this notification the State Governnment confirmed the draft
rules for
601
the inposition of the octroi duty which in the context nust
mean inposition of the tax because the very first rule
states: -
Rule 1 "Cctroi shall ordinarily be levied on
commodities included in the follow ng classes
and specified in the schedul e hereto annexed
and at the rates therein entered"
The wvarious classes of articles and compdities on which
octroi was to be levied are then set out and then the
exceptions and expl anations are given. Wth these rules are
the schedul es specifying the goods under each class which
are liable to octroi duty and the rate at which the octro
duty was chargeable. This notification therefore clearly is
one which directs inposition of octroi and falls within sub-
s. (7) of s. 67 and having been notified in the Gazette it
is conclusive evidence of the tax having been inposed in
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accordance with the provisions of the Act and it cannot be
chal l enged on the ground that all the necessary steps had

not been taken.
In our opinion this appeal is without force and is therefore

di sm ssed with costs.
Appeal dism ssed.




