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ACT:

Code of Gvil Procedure (Act 5 of 1908), s. 115 and O 33,
rr. 6 and |I-Jurisdictional error, what is-Power of Cour. to
order discovery of docunents relating to pauperism

HEADNOTE

The respondent filed an application for perm ssion to sue in
forma pauperis against the appellant, and notice  of the
petition was-given to the state Government and the appell ant
under 0. 33, r. 6, CPC. The CGovernnent and the “appellant
filed objections, that the respondent was not a pauper. The
appel lant also filed an application for discovery of docu-
ments fromthe respondent for proving that the respondent
was not a pauper. The Court passed an order directing the
respondent to discover on affidavit the docunents relating
to bank accounts of the respondent for a specified period.
The respondent did not- file the affidavit on the prescribed
date but filed applications for time which were dism ssed by
the Court and the Court thereafter dism ssed the application
for permssion to sue in formpauper is as there was no
evidence to show that the respondent was a pauper’ and
directed the respondent to pay the court-fees. The
respondent challenged the orders directing discovery of
docunents and dismissing the application for permssion to
sue in forma pauperis in revision before the H gh Court.,
The High Court set aside the two orders holding that; (1)
Since the proceedings under O 33, rr. 6 and 7 are sunmary,
di scovery should not have been ordered : (2) the docunents
of which discovery was sought were not specified in the
application of the appellant, (3) the inquiry under O 33,
rr. 6 and 7 was a matter between the respondent and the
State Government and discovery and inspection at the
instance of a private party |like the appellant should not
have been ordered;(4) the trial court acted with nateria
irregularity as it did not consider the question of-the
necessity for discovery of the docunments or the rel evance of
the documents of which discovery was sought; (5) the tria
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court overlooked the right of the respondents to claim pri-
vilege; and (6) the trial court, rejected the application to
sue in forma pauperis for statistical purposes.

Al'lowi ng the appeal to this Court,

HELD : (1) The suit commences fromthe nonent an application
for

permssion to sue in forna paupers as required by O.33
C.P.C. is presented and the provisions of Order 1, r. 10, of
09 and O 39 would apply to it. |If that be so, there is no
reason why the provisions of O11 r. 12 relating to
di scovery should not also apply to proceedi ngs under O 33.
[ 701B- C]

Vijay Pratap Singh v. Dukh Haran Nath Singh and Anr., [1962]
S.C.R Supp., 2, 675. followed.

(2) Wen the' Court makes order for discovery the opposite
party is bound to make an-affidavit of docunents and if he

fails to do so he will be subject to the penalties specified
in O11, r. 21.- An affidavit of documents shall set forth
all the docunents which are or have been in his possession

or power. relating to the nmatter in question in t he
proceedi ngs. As to docunments which are not but have been in
his possession or power he nmust state what has becone of
themin order that the other Party may

- LI 529upCl / 73

698

be able to get their production. Therefore, wunless the
party discovery knows what are the docunments in t he
possessi on of custody of the other party which would throw
[ight. upon the matter in controversy it is not possible for
him to ask for discovery and inspection of specific
documents., In the circunstances therefore the order was as
specific as it could be., [702C F]

(3) Oder 33, r. 6 provides that it the Court does not
reject the application under r. 5 notice shall be given to
the opposite party and the CGovernnent pleader for receiving
such evidence as the applicant may, adduce in proof of
pauperi sm and for hearing any evidence in disproof /thereof.
Also under O ,33, r. 9it is opento the Court on the
application of the defendant to disappear the plaintiff on
the grounds specified therein one of which is, that his
nmeans are such that he should not be allowed to continue to
sue as a pauper. Since an immunity fromlitigation unless
the requisite court fee is paid by the plaintiff, is a
val uabl e right for the' defendant, the inquiry i'nto
pauperismis not a matter exclusively between the Governnent
and the plaintiff. [703C G

(4) The High Court was not right in holding that the
docunents were not relevant for the inquiry. The docunents
sought to be discovered need not be admissible in evidence
in the nquiry or proceedings. It is sufficient if/  they
woul d be relevant for the purpose of throwing light on the
matter in controversy. A docunment might. be inadmissible in
evi dence and yet may contain information which nay either
directly or indirectly enable the party seeking discovery
either to advance his case or damage the adversary’'s case or
which may lead to a trail of inquiry which may have either
of these two consequences. Since docunents of which dis-
covery was sought would throw light on the neans of the
respondent to pay the court fee they are relevant. [702H
703A- C]

(5) The H gh Court was wong in holding t hat t he
plaintiff's right to claimprivilege was affected by the
order, because, the stage for claimng privil ege had not yet
been reached., That would be reached only when the affidavit
of discovery is made, and the plaintiff objects under O 11,
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r. 13, to produce for inspection by the Qpposite party
speci fic docunments. [702E-Q

(6) (a) A distinction nust be drawn between errors
conmitted by subordinate courts in deciding questions of |aw
whi ch have relation to, or are concerned with, questions of
jurisdiction of the Court and errors of |aw which have no
such relation or connection, for the purposes of s. 115,
C.P.C. If there was an entitlenent to enter upon an inquiry
into a question then any subsequent error committed by the
Court could not be regarded as an error of jurisdiction

because the question of jurisdiction is determ nable at the
commencenment and not at the conclusion of the inquiry.
[ 705A-B, G H, 706A]

Manidra Land and Building Corporation Ltd. v. Bhutnath
Banerjee & Os, AIl.R 1964 S. C.R 1336 Vora Abbashha

Al'i mahommed v. Haji Gul ammabi . Haji Safibhai, A l.R 1964,
S. C. 1341 and Pandur angh Dhoni -Chougul e v. Mar ut i Har i

Jadhav, [1966] 1 'S.C.R 102, followed.

Raj ah 'Am'r Hassan Khan v. Sheo Baksh Singh, [1884] L.R 11
I. A 237, Bal akri shana Udayar v. Vasudeva Aiyar, [1917]
L.R44 [|.R 261, Venkatagiri Ayyangar v. H ndu Religious

Endownent s Board, Madras, (.194849) L.R 76 . A 67,
Anisminic Ltd., v. Foriegn Conposition, Conm ssion [1969] 2
A.C. 147 and R v., Botton, [184,41],, 1 - QB. 66 referred
to.
699

(b) But the effect of the observations in- the Anisninic
case is to reduce the difference between a ‘jurisdictiona
error and an error, of law wi thin jurisdiction, alnost to a
vani shing point. The practical effect of the decision is
that any error of |law can be reckoned as jurisdictional.[706
H]

In the present case even if lack of jurisdiction is assuned
to result fromevery nmaterial error of |law-even an error of
law within the jurisdiction as generally understood-the
order of the trial court (was not vitiated by any  such
error. of law and the H gh court was not justified in
interfering with it in revision. The trial court had
jurisdiction to pass the order for discovery. The rejection
of the application for tinme and the consequent disnissal of
the petition for permission to sue in forma pauperis cannot
be said to sound in jurisdictional error even in-its
extended sense. The refusal to adjourn had not occasioned
any failure of natural justice, nor is there any thing to
show that in rejecting the application for-time the “tria
court acted illegally or with material irregularity in the
exercise of its jurisdiction. [707D @

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal No. 665(N) of
1972.

Appeal by special |eave fromthe judgment and order dated
August 27, 1971 of the High Court of Judicature at All ahabad
in Gvil Revision No. 680 of 1970.

V. M Tarkunde and Hardev Singh, for the appellant.
Respondent appeared in person.

The Judgrment of the Court was delivered by

Mat hew, J. This appeal, by special |leave, is fromthe order
of the H gh Court of Allahabad allow ng on application for
revision of orders passed by the Cvil Judge, Saharanpur
directing discovery of docunents by the respondent and
di sm ssing an application by himfor permission to sue forma
pauperi s.
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The respondent filed a suit in fornma pauperis on April 29,
1962, against the appellant and his wife for recovery of
danages to the tune of Rs. 7,48,000/- for mal i ci ous
prosecuti on. Notice of the petition. to sue in form
pauperis was given to the State CGovernment and the appell ant
under Order 33, Rule 6 of the Civil Procedure Code. Bot h
the Governnent and the appellant filed objections stating
that the respondent is not a pauper. The appel | ant
thereafter filed an application for discovery of docunents
from the respondent for proving that the respondent is not
a. pauper. The Court passed an order on February 23, 1970,
directing the respondent to discover on affidavit the
docunents relating to the bank accounts of the respondent,

nanely, pass books cheque books, counterfoils, etc., from
March 1, 1963, to the date of filing the affidavit of
di scovery, as also the docunments in respect of t he

properties held by himand the personal accounts nmaintained
by him ~ The respondent was to file the affidavit of

700

di scovery on March 8, 1970. It was specifically stated that

no extension -of time wll be allowed for filing the
affidavit and that the discovery should be nade within the
time. The respondent did not file the affidavit in

pursuance to the order.. On March 31, 1970, he noved an
application stating. ‘that he, wants to file a revision
agai nst the order dated February 23, 1970, before the High
Court and that two nonths’ tinme may be allowed for the
pur pose. The Court rejected the application for tine on
April 4, 1970, on the ground that the application for
perm ssi on to sue in forma pauperis was pending for the
| ast seven years and that the respondent had anple tine for
filing the revision if he was diligent in the matter. The
respondent’s counsel then noved another application on the
same day stating that the respondent wants to ‘adduce
evidence and that since he had not cone to Court 'in the
expectation that his earlier application dated March 31
1970, for adjournnment would be allowed, the case may be
adjourned. This application was also rejected by the Court.
And as counsel for the respondent reported no -instruction
and as there was no evidence to show that the respondent was
a pauper, the Court dism ssed the application for permssion
to sue in forma Pauperis and directed the respondent to - pay
the court fee within 15 days.

The respondent chall enged the order directing discovery  of
docunents passed on February 23, 1970, and that ~ di smissing
his application for permission to sue in forma -pauperis
passed on April 4, 1970, in revision before the High Court.
The High Court hold that since the proceedi ngs under rules 6
and 7 of Order 33 are sumary in character, the
"sophi sticated procedure" for discovery should not have been
resorted to by the appellant, that the docunents “of ' which
di scovery was sought were not specified in the application
of the appellant and, therefore, the application f or
di scovery was bad, that the enquiry under rules 6 and 7 of
Order 33 was primarily a matter between respondent and the
State Governnment and that the trial court should not have
adopted the procedure for discovery and inspection at the
instance of a private party like the appellant. The Court
further held that the trial Court acted with material irre-
gularity as it did not consider the question of the
necessity for discovery of the docunents or the rel evancy of
the docunents of which discovery was sought and al so for the
reason that, in ordering discovery of the docunents relating
to personal accounts, and pass books, it overlooked the
right of the respondent to claimprivilege. And as regards
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the order passed on April 4, 1970, di smi ssi ng the
application for permssion to sue in forna pauperis after
rejecting the application for adjournment, the Court said
that the trial Court betrayed an anxiety to get rid of

701

an application to add to the figures of its disposal. The
Court, therefore, set aside the order for discovery as well
as the order dismssing the application for permssion to
sue in forma pauperis.

The respondent submitted that the procedure for discovery of
docunents is not perm ssible in proceedings under Order 33
and that it is not salutary to adopt the procedure even if
permssible. In Vijay Pratap Singh v. Dukh Haran Nat h Si ngh
and another (1), this Court has held that "the suit comences
from the nonent an application for pernmssion to sue in
forma pauperis as required by Oder 33 is presented.” |If
that be so, the provisions of rule 12 of Order 11 relating
to discovery would interns apply to proceedi ngs under O der
33. There isalso no reason why, if the provisions of Oder
1, rule 10 relating to additions of parties, of Oder 9
dealing with appearance of parties and consequence of non-
appear ance, and of Order~ 39 relating to tenmporary
i njunctions woul d apply to proceeding

under Order 33, the provisions in Oder 11 dealing with dis-
covery of docunents should not apply to, such proceedings.
In Engl and, discovery is ordered in any ' pause’ or ’'natter’
in the Suprene Court to which the rules of the Suprene Court
apply. And ’'cause’ includes any action, suit or other
original proceeding between a plaintiff and defendant.
Generally speaking, discovery “is granted there in al
proceedi ngs except purely crimnal proceedings, —and civi
proceedi ngs where the action is brought nerely to establish
a forfeiture or enforce a penalty(l).  There is no reason to
hold, if costs could be saved, that it is not salutary to
resort to the procedure in proceedi ngs under O der 33.

We think that the Hi gh Court was wong in holding that since
the application for discovery did not specify the docunents
sought to be discovered, the |lower Court acted illegally in
the exercise of its jurisdiction in ordering discovery.
CGeneral ly speaking, a party is entitled to inspection of al
docunents which do not thensel ves constitute exclusively the
other party’'s evidence of his case or title: If a party
wants inspection of documents in the possession of the
opposite party, he cannot inspect them unless the other
party produces them The party wanting dinspection mnust,
therefore, call upon the opposite party to produce the
docunent. And how can a party do this unless he knows what
documents are in the possession or power of ‘the opposite
party ? In other words, unless the party seeking discovery
knows what are the docunents in the possession or custody of
the opposite party which would throw |i ght upon the question
in controversy, howis it possible for himto ask for dis-
covery of specific docunments ? Order 1 1, rule 12 provides :
(1) [1962] S.C.R Supp. 2,675.

(2) Hal sbury’s Laws of England, 'Vol. 12, P. 2.

702

"12. Any party may, without filing any affidavit, apply to
the Court for an order directing any other party to any suit
to nmake di scovery on oath of the docunents which are or have
been in his possession or power, relating to any matter in
guestion therein. On the hearing of such application the
Court nay either refuse or adjourn the sane, if satisfied
that such discovery is not necessary or not necessary at
that stage of the suit, or nmake such order, either generally
or limted to certain classes of docunents, as may, in its




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 6 of 10
di scretion, be thought fit: Provided that discovery shal
not be ordered when and so far as the Court shall be of

opinion that it is not necessary either for disposing fairly
of the suit or for saving costs".

VWhen the Court makes an order for discovery under the rule,
the opposite party is bound to nmke an affidavit of

docunents and if he fails to do so, he will be subject to
the penalties specified in rule 21 of Oder 1 1. An
affidavit of docunments shall set forth all the docunents

whi ch are, or have been in his possession or power relating
to the matter in question in the proceedings. And as to the
docunents which are not, but have been in his possession or
power, he nust state what has beconme of themand in whose
possession they are, in order that the opposite party nmay be
enabl ed to get production fromthe persons who have posses-
sion of them (see form No. 5 in Appendix C of the Cvil Pro-
cedure Code). After he has disclosed the docunents by the
affidavit, he may be required to produce for inspection such
of the docunents as he is in possession of and as are
rel evant.

The Hi gh Court-was equally wong in thinking |b-at in pass-
ing the order for discovery, the trial Court acted illegally
in the exercise of its jurisdiction as it deprived the
respondent of his right to claim privilege for non-
production of his /pass book and personal accounts, because
the stage for claimng privilege had

not yet been reached. That would be reached only when the
affidavit of discovery is made. Oder 11, rule 13 provides
t hat

every affidavit of docunents should specify which of the
docunents therein set forth the party objects to produce for
i nspection of the opposite party together with the ' grounds
of objection..

Nor do we think that the Hi gh Court was right in | holding
that the docunments ordered to be discovered were not

relevant to the injuiry. The docunents sought to be
di scovered need not be adm ssible’in evidence in the enquiry
or proceedings. It is sufficient it the docunents would be
rel evant for the purpose of throwing light on the matter in
controversy. Every docunment which wi Il _throw any [ight on
the case is a docunent relating to

703

a matter in dispute in the proceedi ngs, though it mght not
be admi ssible in evidence. In other words, a document night

be inadm ssible in evidence yet it may contain ~information
which rmay either directly or indirectly enable the party
seeking discovery either to advance his case or danage the
adversary’s case or which may lead to a trail [ of enquiry
which m have either of these two consequences. The /word
"docunent’ mmy this context includes anything that is
witten or printed, no matter what the material nmay be upon
which the witing or printing is inserted or inprinted. We
think that the docunents of which the discovery was sought,
would throw Ilight on the neans of the respondent to pay
court fee and hence rel evant.

We venture to think that the H gh Court was | aboring under a
mstake when it said that the enquiry into the question
whet her the respondent was a pauper was exclusively a matter
between him and the State Government and that the appellant
was not interested in establishing that the respondent was
not a pauper. Oder 33, rule 6 provides that if the Court
does not reject the application under rule 5, the Court
shall fix a day of which at |east 10 days’ notice shall be
given to the opposite party and the CGovernnent pleader for
recei ving such evidence as the applicant may adduce in proof
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of pauperism and for hearing any evidence in disproof
thereof. Under Order 33, rule 9, it is open to the Court on
the application of the defendant to di spauper the plain-.
tiff on the grounds, specified therein, one of them being
that his means are such that he ought not to continue to sue
as a pauper. An immunity froma Ilitigation wunless. the
requisite court fee is paid by the plaintiff is a valuable
right for the defendant. And does it not follow as a
corollary that the proceedings to establish that t he
applicant-plaintiff is a pauper, which win take away that
imunity, is a proceeding in which the defendant is vitally
interested ? To what purpose does Order 33, Rule 6 confer
the right on the opposite party to participate in the
enquiry into the pauperi smand adduce evidence to establish
that the applicant is” not a pauper unless the opposite
party is interested in the question and entitled to avai
himsel f of all the normal procedure to establish it ? W can
think of  no reason why if the procedure for discovery is
applicable to proceeding under Oder 33, the appellant
shoul d not be entitled to avail hinself of it.

W also do not think that there “is any point in the
criticismof the Hi gh Court that the order for discovery was
vague. The first itemin the order was in respect of the
docunents relating to the bank accounts of the respondent
from March 1, 1963, to the date of the affidavit. The
second itemrelated to docunents in respect of the i movable
properties held by himduring the sane

704

period and the third itemwas  in respect  of docunents
rel ating

to the personal accounts mmintained by him for ‘the sane
peri od.

The order was as specific as it coul d be.
Counsel for the appellant contended that even if the ' order
for discovery of documents was bad inlaw, the Hi gh Court
was not justified in interfering with it. And as regards
the order dated April 4, 1970, dismssing the application
for permssion to sue in forma pauperis after rejecting the
application for tine, be said, the High Court was ‘really
interfering with the discretion of the trial Court ~in the
matter of adjournment, The jurisdiction of the H gh Court
under section 115 of the CP.C. is alimted one. As long
ago as 1884, in Rajah Amir Hassan Khan v. Sheo Baksh
Singh(1), the Privy Council nmade the followi ng observation
on s. 622 of the forner Code of Cvil Procedure, which
was repl aced by s. 115 of the Code of 1908
"The question then is, did the judges of the
lower Courts in this case, in the exercise of
their jurisdiction, act illegally or 'wth
material irregularity. It appears that they
had perfect jurisdiction to decide the
qguestion which was before them and they did
decide it. Wuether they decided rightly or
wongly, they had jurisdiction to decide the
case; and even if they decided wongly, they
did not exercise their jurisdiction illegally
or with material irregularity.”
In Bal akri shna Udayar v. Vasudeva Aivyar(2),
the Board observed

"It will be observed that the section applies
to jurisdiction alone, the irregular exercise
or non-exercise of it, or t he illega

assunption of it. The section is not directed
agai nst conclusions of law or fact in which
the question of jurisdiction is not involved."
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In N. S. Venkatagiri Ayyangar v. H ndu Religious Endownents
Board, Madras(1l), the Judicial Conmittee said that section
115 enpowers the Hi gh Court to satisfy itself on three
matters, (a) that the order of the subordinate court s
within its jurisdiction; (b) that the case is one in which
the Court ought to exercise jurisdiction; and (c) that in

exercising jurisdiction the Court has not acted illegally,
that is, in breach of sonme provision of law, or wth
material irregularity, that is, by committing sonme error of
procedure in the course of the trial which is material in

that it nmay have affected he ultimate decision. And if the
Hi gh Court is satisfied on those three matters, it. has no
power to interfere because it differs fromthe conclusions
of the subordinate court on questions of fact or |aw
(1)[1884] L. R 11 1. A 237. (2) [1917] L. R 44 1. A 261,
267. (3) [1948-49] L. R 76, 1. A 67.
705
This Court in Manindra Land and Buil ding Corporation Ltd.
V. Bhut nat h-Banerjee and others(1l) and Vora Abbashhai Ali-
(2 mahormed v. Haji Gul amabi Haji Safibhai ) has held that
a di stinction must be drawn between the errors comitted
by sub-ordinate courts in deciding questions of |aw which
have relation to, or are concerned wth, questions of
jurisdiction of the said Court, and errors of |aw which
have no such relation or connection. |n. Pandurang Dhon
Chougute v. Maruti Hari Jadhav(3), this Court said
"The provisions of s. 115 of the ’'Code have
been ' exam ned by judicial deci si ons on
sever al occasi ons. VWi | e ex
ercising its jurisdiction under S. 115, it s
not conpetent —to the H gh Court to correct
errors of fact however gross they may be, or
even errors of law, unless the said errors

have relation to the jurisdiction of the Court

to try the disputeitself. As clauses (a), (b)
and (c) of s.. 15 indicate, it is only in
cases where the subordi nat e Court has
exercised a jurisdiction not vested in
it by law, or has failed, to exercise a
jurisdiction so vested, or has-acted "in the
exercise of its jurisdiction illegally or wth
material irregularity that the revi si-ona

jurisdiction of the H gh Court can be properly
i nvoked. It is conceivable that points of 1aw
nay arise in proceedings instituted before
subordinate courts whi ch are related to

gquestions of jurisdiction. It is well settled
that a plea of Iimtation or 'a plea of
rasjudica is a plea of law which concerns
the jurisdiction of the Court which tries
the proceedings. A finding on these pl eas
in favour of the party raising themwuld oust
t he jurisdiction of the court and so, an

erroneous deci sion on these pleas can be
sai d to be concerned wth questions of
jurisdiction which fall within the purview of
115 of the Code. But an erroneous decision on
a guestion of law reached by the
subor di nate court which has no relation to
guestions of jurisdiction of that court cannot
be corrected by the High Court under s. 115."
The "jurisdiction" is a verbal coat of many col ours
Jurisdiction originally seens to have had the neaning which
Lord Reid ascribed to it in Anismnic Ltd. v. Foreign
Conpensation Comm ssi on (4) , nanely, the entitlenent
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"to enter upon the enquiry in question". If there was an

entitlenent to enter upon an enquiry into the question

ben any subsequent error could only be regarded as an

error within the jurisdiction. The best known fornmul ati on

of this theory is that nade by Lord Denean in R v.

(1) AIl.R 1964 S.C 1336.

(2) Al.R 1964 S.C 1341.

(3) [1956] 1 S.C.R 102.

(4) [1969] 2 A C 147.

706

Bol ton(1). He said that the question of jurisdiction is

determ nable at the commencenent, not at the conclusion of

the enquiry. In Anismnic Ltd. (2) , Lord Reid said:
"But there are nany cases where, although the
tribunal ~had ‘jurisdiction to enter on the
enquiry it has done or failed to do sonething
in the course of the enquiry which is of such
a nature that its decisionis a nullity. It
may have given its decision in bad faith. It
may have nmade a deci sion which it had no power
to nake. It may have failed in the course of
the enquiry to comply with the requirenments of
natural justice. It may in perfect good faith
have m sconstrued the provisions giving it
power to act so that it failed to deal wth
the question renmtted to it and decided sone
guesti on which was not renmitted to it. It may
have refused to take into account sonething
which it was required to take into account.
O it may have based its decision on sonme
matter which, under the provisions setting it
up, it had no right to take into account. I
do not intend this listto be exhaustive."
In the sane case, Lord Pearce said
"Lack of jurisdiction may arise in various

ways. There may be an absence of those
formalities or. things which are conditions
pr ecedent to t he tribunal havi ng any.

jurisdiction to enmbark on an,enquiry. O the
tribunal may at the end nake an order that it
has no jurisdiction to make. O, in the
i ntervening stage while engaged on a proper
enquiry, the tribunal may depart from the
rules of natural justice; or it may ask itself
the wong questions; or it may  take into
account matters which it was not directed to
t ake into account.Thereby it would step
outside its jurisdiction. It would turn._ its
inquiry into sonething not directed by
Parlianment and fail to nake the inquiry /which
the Parlianent did direct. Any “of ' these
things would cause its purported decision to
be a nullity."
The dicta of the majority of the House of Lords in the above
case would show the extent to which ‘lack’ and 'excess’  of
jurisdiction have been assimlated or, in other words, the
extent to which we have noved away from the traditiona
concept of "jurisdiction". The effect of the dicta in that
case is to reduce the difference ’'between jurisdictiona
error and error of law wthin jurisdiction alnpst to
vani shing point. The practical effect of the decision is
that any error of law can be reckoned as jurisdictional
Thi s
(1) [1841] 1 Q B. 66.
(2) [1969] 2A. C 147.
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cones perilously close to saying that there is jurisdiction
it the decisionis right inlawbut none if it is wong.
Al most  any misconstruction of a statute can be represented
as "basing their decision on a matter with which they have
no right to deal", "inposing an unwarranted condition"” or
"addressing thenselves to a wong question". The nmmjority
opinion in the, <case leaves a Court or Tribunal wth
virtually no margin of legal error. Wether there is excess
of jurisdiction or nerely error within jurisdiction can be
determ ned only by construing the enpowering statute, which

will, give little guidance. It is really a question of how
much latitude the Court i's prepared to allow. in the end it
can only be a value " judgnent (see HWR Wade

"Constitutional and Administrative Aspects of the Anisnanic
case", Law Quarterly Review, Vol. 85, 1969, p. 198). Wy is
it that a wong decision on a question of Iimtation or res
judicata 'was treated as a jurisdictional error and liable
to be interfered with in revision ? It is ait difficult to
understand ~how an erroneous decision on a question of
[imtation or-res judicata would oust the jurisdiction of
the Court in the primtive sense of the termand render the
deci sion or a decree enbodying the decision a nullity liable
to collateral attack. The reason can only be that the error
of law was consideredas vital by the Court. And there is
no yardstick to determ ne the nagnitude of the error other
than the opinion of the Court.

The trial Court ‘had jurisdictionto pass the order for
di scovery. Even if lack of jurisdiction is’  assumed to
result fromevery material error of |aw-even an. error of
law within the jurisdiction in the prinmtive sense of the
termwe do not think the order was vitiated by any error of
I aw. The rejection of the application for time ‘and the
consequent disnissal of the petition for permission to sue
in forma pauperis can hardly besaid to sound in jurisdic-
tional error even in its extended sense, as al r eady
expl ai ned. We are also not satisfied that the refusal to
adjourn occasioned any failure of natural justice'so as to
render the order a nullity. Nor is there anything to show
that in rejecting the application for tine the Court acted
illegally or with material irregularity in the exercise of
its jurisdiction.

W would, therefore, set aside the order of the H gh Court
and allow the appeal but in the circunstances nake no order
as to costs. This order will not in any ~way -affect the
validity of the order passed by the Hi gh Court on August 26,
1971, directing the respondent to delete the nane of the
wi fe of the appellant fromthe array of parties.

V.P.S. Appeal all owed.
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