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Chal l enge in this appeal is to the order passed by the

Nati onal Consuner Di sputes Redressal Conmi ssion, New

Del hi (in short the "Conmission’). By the inmpugned order, the
Conmi ssi on dism ssed the revision petition filed in ternms of
Section 21 of the Consuner Protection Act, 1986 (in short the
"Act’).

Background facts in a nutshell are as foll ows:

The respondent is a consuner of electricity and a neter

was installed by the appellant at his factory prem ses. An

i nspection was done on 04.07.2000. The Inspecting staff
found that there was tanpering with the neter and, therefore,
a demand of Rs.1,07,326/- was nade purporting to be

charges payabl e for actual consunption of energy.

Questioning the demand, a conplaint was filed before the

Di strict Consumer Disputes Redressal Forum Yamuna Nagar
Jagadhiri, Haryana (in short "District Forumi).

The basic stand of the respondent as conpl ai nant was

that prior to the inspection, on 02.07.2000 there was a

sparking in the C.T. Box installed at his factory premi ses and
the conpl ai nant i mredi ately informed the appell ant and

requested for rectification of the defect. The conpl ai nant had
al so given a letter dated 2.7.2000 to the departnent in'this
behal f and since the neter was defective the appell ant should
have rectified the nmeter. Instead of doing that, the demand

was raised for alleged tanpering with the neter. Wth

reference to the inspection report it was averred that the seals
were found intact and, therefore, there was no question of any
tampering. It was, therefore, prayed that reference should be
nade to the Electrical Inspector for action in terns of Section
26(6) of the Indian Electricity Act, 1910 (in short "the Act’). It
was further submitted that notice was to be given before

rai sing of demand. This was stated to be in line with principles
of natural justice and statutory prescriptions. The said prayer
was rejected by the present appellant taking the stand that in
case of tanpering there was no question of any reference to

the Electrical Inspector. The District Forum found substance

in the conplaint filed by the respondent and held that the
demand was illegal and instead reference ought to have been
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made in terns of Section 26(6) of the Act.

An apneal was filed by the appellant herein before the

State Consuner Disputes Redressal Commi ssion, Chandigarh

(in short the ’'State Commi ssion’). The appeal under Section 15
of the Act was dism ssed by the State Comm ssion hol di ng

that the direction given by the District Forumwas in order

and action in terns of Section 26(6) of the Act was required to
be taken. A revision was filed before the Conmi ssion which

as noted above, has been dism ssed hol di ng that proper
direction has been given by the District Forum which was

uphel d by the State Comm ssion

In support of the appeal, |learned counsel for the

appel l ant submitted that in case of tanpering there was no

scope for reference to the Electrical Inspector in terns of
Section 26(6). Notice is'to be given only when there is a default
i n payment, of the demand rai sed and in cases of this nature,

no notice is required.

Learned counsel for the respondent on the other hand

submitted that this is not a case of tampering. The respondent
had, two days prior to the inspection, requested the
authorities to verify the meter as the sane was defective.
Instead of rectifying the nmeter, and a reference under Section
26(6) to the Electrical Inspector, arbitrarily the demand has
been rai sed. Before raising the denmand, no notice was issued
to the respondent which is in clear violation of the principles
of natural justice. As the respondent was deni ed opportunity
of placing his stand before the demand was rai sed, the sane
cannot be maintained being in-violation of the principles of
natural justice.

Question as to when action in terns of Section 26(6) of
the Act is to be taken has been considered by this Court in
many cases. (See Bombay El ectricity Supply and Transport
Undertaking v. Laffans (India) (P) Ltd. & Anr. (2005 (4) 5CC
327). Section 26(6) of the Act and Rule 57 of Indian Electricity
Rul es, 1956 (in short "Electricity Rules’) read as foll ows:
"5. The relevant parts of Section 26 of the

Indian Electricity Act, 1910 and Rul e 57 of

the Indian Electricity Rules, relevant for the

purpose of this judgnent, are reproduced

her eunder : -

The Indian Electricity Act, 1910

"26. Meters.- (1) In the absence of an

agreement to the contrary, the amunt of

energy supplied to a consumer or the

el ectrical quantity contained in the supply

shal | be ascertai ned by neans of a correct

neter, and the |icensee shall, if required by

t he consuner, cause the consuner to be

supplied with such a neter:

Provided that the |icensee may require

the consunmer to give himsecurity for the

price of a nmeter and enter into an agreenent

for the hire thereof, unless the consumer

el ects to purchase a neter.

(2) XXX XXX XXX

(3) XXX XXX XXX

(4) The licensee or any person duly authorized

by the licensee shall, at any reasonable tine

and on inform ng the consunmer of his

i ntention, have access to, and be at liberty to

i nspect and test, and for that purpose, if he
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thinks fit, take off and renobve, any neter
referred to in sub-section (1); and, except
where the meter is so hired as aforesaid, al
reasonabl e expenses of, and incidental to,
such inspecting, testing, taking off and
renoving shall, if the neter is found to be
ot herwi se than correct, be recovered fromthe
consuner; and, where any difference or

di spute arises as to the anmount of such
reasonabl e expenses, the matter shall be
referred to an Electrical Inspector, and the
deci si on of such Inspector shall be final
Provided that the licensee shall not be at
liberty to take off or renmobve any such neter if
any difference or dispute of the nature
described in sub- section (6) has arisen unti
the matter has been determ ned as therein
provi ded.

(5) XXX XXX XXX

(6) Where any difference or dispute arises as
to whet her _any nmeter referred to in sub-
section (1) is or is not correct, the matter shal
be deci ded, upon the application of either
party, by an Electrical Inspector; and where
the neter has, in the opinion of such

| nspector ceased to be correct, such Inspector
shal | estinmate the amount of the energy
supplied to the consumer or the el ectrica
guantity contained inthe supply, during such
time, not exceeding six nonths, as the neter
shall not, in the opinion of such Inspector,
have been correct; but save as aforesaid, the

regi ster of the nmeter shall, in the absence of
fraud, be conclusive proof of such-anmount or
quantity:

Provided that before either a licensee or a
consuner applies to the Electrical |nspector
under this sub-section, he shall give to the
ot her party not |ess than seven days’ notice of
his intention so to do.
(7) XXX XXX XXX

Expl anation - A neter shall be deemed to be
"correct" if it registers the anmount of energy
supplied, or the electrical quantity contained
in the supply, within the prescribed |imts- of
error, and a maxi mrum demand i ndi cator or
ot her apparatus referred to in sub-section (7)
shal | be deemed to be "correct™ if it conplies
with such conditions as nay be prescribed in
the case of any such indicator or other
apparatus. "

Indian Electricity Rules, 1956

"57. Meters, maxi num demand i ndi cators

and ot her apparatus on consuner’s prem ses.

- (1) Any meter or maxi mum demand

i ndi cator or other apparatus, placed upon a
consuner’s prem ses in accordance with

Section 26 shall be of appropriate capacity

and shall be deenmed to be correct if its limts
of error are within the limts specified in the
rel evant | ndian Standard Specifications and
where no such specification exits, the limts of
error do not exceed 3 per cent, above or bel ow
absol ute accuracy at all |oads in excess of
one-tenth of full loads and up to full | oad:
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Provided that for extra high voltage
consuners the limt or error shall be 1 1 per
cent.

(2) No neter shall register at no | oad.

(3) Every supplier shall provide and maintain
in proper condition such suitabl e apparatus
as may be prescribed or approved by the

I nspector for the exam nation, testing and
regul ation of nmeters used or intended to be
used in connection with the supply of energy:
Provided that the supplier may with the
approval of the Inspector and shall, if
required by the Inspector, enter into a joint
arrangenent with any other supplier for the
pur pose af oresai d.

(4) Every supplier shall examine, test and
regul ate all neters, nmaximum denand

i ndi cators and other apparatus for

ascertai ning the anmount of energy supplied
before their first installation at the
consuner’s _prem ses and at such ot her
intervals as may be directed by the State
CGovernment in this behalf.

(5) Every supplier shall nmaintain a register of
neters showi ng the /'date of the |ast test, the
error recorded at the time of the test, the limt
of accuracy after adjustnment and final test,
the date of installation, wthdrawal, re-
installation, etc. for the exam nation of the
I nspector or his authorized representative.
(6) Where the supplier has failed to examine
test and regulate the nmeters and keep records
thereof as aforesaid, the Inspector may cause
such neters to be tested and seal ed at the
cost of the owner of the neters in case these
are found defective."

6. The above-sai d provisions have been the
subj ect-matter of consideration by this Court
in three cases which have been brought to

our notice. They are MP. Electricity Board v.
Basanti bai (1988 (1) SCC 23), Belwa

Spinning MIls Ltd. and Ors. v. U P. State

El ectricity Board and Anr. (1997 (6) SCC 740)
and J.MD. Aloys Ltd. v. Bihar State
Electricity Board (2003 (5) SCC 226). The first
and the last of the cases are decisions by
three | earned Judges and the second one is a
deci sion by two | earned Judges. W have
careful |y perused the three decisions and we
find ourselves in entire agreenment with the
view of the |law taken in these cases. In
particular, in Belwal Spinning MIIls’'s case,
this Court has exam ned the provisions of
Section 26, specially sub-section (6) thereof,
in very many details, also taking into
consideration the legislative intention and the
obj ect sought to be achieved by substituting
sub-section (6) by Act 32 of 1959 in its
present form over the predecessor provision.
We woul d be referring to the relevant findings
of law recorded in these cases. However, at
the outset and here itself, we would like to
nmention that the applicability of sub-section
(6) of Section 26 is attracted only when the
meter is not correct. Section 26(6) will have
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no applicability (i) if the consuner is found to
have commtted a fraud with the |icensee and
thereby illegally extracted the supply of
energy preventing or avoiding its recording, or
(ii) has resorted to a trick or device whereby
also the electricity is consumed by the
consuner without being recorded by the

meter. In effect the latter class of cases woul d
al so be one of fraud. Tanpering with the

nmeter or manipul ating the supply line or
breaki ng the body seal of the meter resulting
in non-registering of the amount of energy
supplied to the consumer or the electrica
gquantity contained in the supply - are the
cases which were held to be not covered by
Section 26(6) in the case of Basantiba

(supra), while the provision was held
applicable to any case of neter being faulty
due to sone defect and not registering the
actual consunption of electrical energy.

Similar is theviewtaken in the case of J.MD.
Al oys Ltd. (supra).

7. What is a correct meter? The | anguage of
sub-section (6) of Section 26 starts with -
"where any difference or dispute arises as to
whet her any neter referred to in sub-section
(1) is or is not correct...". The dictionary
meani ng of the word "correct” is: Adhering or
conformng to an approved or conventiona
standard; Conform ng to or agreeing with fact;
Accur at e.

8. As to what would be a "correct" neter,

there is sufficient indication in the Act and
the Indian Electricity Rules, 1956-in the

expl anati on given at the end of sub-section (7)
of Section 26 of the Act and sub-rules (1) and
(2) of Rule 57, quoted herei nabove. Were the
neter is conpletely non-functional on
account of any fault or having been burnt,
will not register the supply of energy at a
Since a burnt neter does not record any
supply of energy, it virtually means "no
meter".

9. Wiat is contenplated by Section 26(6) is a
runni ng neter, but which on account of some
techni cal defect registers the anpunt of
energy supplied or the electrical quantity
contained in the supply beyond the

prescribed limts of error. It contenplates a
neter which is either running slow or fast
with the result that it does not register the
correct amount of energy supplied. There is
an additional reason for coming to such a
concl usi on. Section 26(6) confers power upon
the Electrical Inspector to estinmate the
amount of energy supplied to the consuner or
the electrical quantity contained in the
supply, during such tine, not exceeding six
nont hs, as the neter shall not, in the opinion
of such I nspector, have been correct. \Were
the neter is running slow or fast, it will be
possible for the Electrical Inspector to
estimate the amount of energy supplied to the
consuner by deternining the extent or
percentage of error in recording the supply,

t
[
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whet her plus or m nus. However, where the
neter is burnt or is conpletely non-
functional, such an exercise is not at al
possi bl e. Therefore, Section 26(6) can have no
application in a case where a neter has

become conpl etely non-functional on account

of any reason what soever."

In State of WB. and Ors. v. Rupa Ice Factory (P) Ltd. and
Os. (2004 (10) 5CC 635) it was observed as foll ows:

"5. As regards the second claim nanely, the
claimfor the period from Decenber 1993 to
Decenmber 1995, the finding of the H gh Court

is that the a Vigilance Squad had found that
Respondent 1 had tapped the electric energy
directly fromthe transformer to the LT

di stribution board bypassing the neter

circuit. If-that is so, we do not knhow as to why
the H gh Court-would go on'to advert to

Section 26 of the Electricity Act and direct
reference to the El ectrical Inspector for
deci si on under Section 26(6). In two decisions
of this Court in MP Electricity Board v.
Basanii bai and J.MD.” All oys Ltd. v. Bihar

SEB it has been held that in cases of

tampering or theft or pilferage of electricity,
the demand raised falls outside the scope of
Section 26 of the Electricity Act. If that is so,
neither the limtation period nmentioned in
Section 26 of the Electricity Act nor the
procedure for raising demand for electricity
consunmed woul d arise at all, In this view of
the matter, that part of the order of the

Di vi sion Bench of the H gh Court, directing
that there should be a reference to the

El ectrical Inspector, shall stand set aside. In
ot her respects the order of the High Court

shal | remai n undi sturbed. The appeal is

al  owed accordingly."

Though strong reliance was placed by | earned counsel for

the respondent on a decision in MP.E.B. & Os. v. Sm
Basanti bai (AR 1988 SC 71) nore particul arly, paragraph 13
thereof, a bare reading of the decision shows that the sane
did not relate to a case of tanpering and, therefore, has no
application to the present case.

Above being the position, the District Forum State

Commi ssion and the Conmi ssion were not justified in holding

that a reference in terms of Section 26(6) of the Act was called
for. The orders passed by these authorities are quashed.

The appeal is allowed but without any order as to costs.




