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PETI TI ONER
STATE OF MADHYA PRADESH

Vs.

RESPONDENT:
AJAY SINGH AND ORS. ETC

DATE OF JUDGVENTO02/11/1992

BENCH
[J.S. VERVMA AND S. P. BHARUCHA, JJ.]

ACT:

COWM SSIONS OF |'NQUI RY ACT, 1952:

Sections 3, 7 -and 8-A One-man conmm ssi on- Repl acenent of the
initial appointee wth another person-Wether pernissible
under the schene of the Act-Wiether Perm ssible under the
schene of the Act-whether Section 21 of the General C auses
Act, 1897 could be invoked to read such power into the Act.

HEADNOTE

General C auses Act, 1897:

Section 21-Power to add to anend or vary or rescind any
notification-Wether could be invoked to reconstitute the
Conmi ssion of Inquiry by replacenent of substitution of the
exi sting nenbers, though not providedin the schene of the
Act .

Pursuant to the direction given by the State High
Court, the appel | ant - St at e by a Notification dat ed
24.2.1989, constituted a Conmm ssion of I nqui ry under the
(Comm ssion of Inquiry) Act, 1952, to investigate into the
affairs of the children’s Welfare Society, ~of /which
Respondent No.1 was an office bearer and appointed a sitting
Judge of the H gh Court of another State as the sole nmenber
of the Conmmission. The inquiry was to be conpleted withina
period of six nonths, but the period was extended fromtime
to tine. Meanwhile, the sole nmenber becane due to retire as
a Judge of the Hgh Court on attaining the age  of
superannuation and, therefore, he wote a letter dated 19
3.1991 to the Chief Secretary of the appellant-State draw ng
attention to this fact and requesting that the  necessary
nodalities be worked out well in time for his continuance as
Conmi ssion of Inquiry, in the light of the guidelines issued
by the Governnent of |India for the benefits and enol unents
payable to a Judge on his retirenment in such a situation
The Judge al so nmentioned some of the facilities he expected,
to which be would not be entitled fromthe State Governnent
on his retirement. The Chief Secretary sent a reply dated
9.4.1991 to the Judge promising to give an early reply and
requesting himto continue with the inquiry so that the sane
could be conpleted early. However, without further reference
to the Judge, the State Governnent issued a notification
dated 10.7.1991, replacing himby a retired Chief Justice of
another High Court. This appointment was chal |l enged before
the Hgh Court, which, by an interimorder dated 30.7.1991
stayed the operation of the notification. During the
pendency of the wit petition, the new nenber tendered his
resi gnati on. Consequently, the H gh Court dismissed the wit
petition as infructuous on 5.9.1991. Thereafter, the Chief
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Secretary to the Governnent sent a letter dated 12.9.1991 to
the original appointee expressing the State Governnent’s
inability to accept the ternms and conditions of the Judge,
and informing him of the appointnent of retired Chief
Justice of another H gh Court, who had since resigned.
Thereafter the State CGover nent i ssued anot her
notification dated 9.1.1992 appointing a retired Judge of
another High Court as a single nenber of the Conmi ssion
This was chal |l enged before the High Court on the ground that
during the conti nuance as the single nenber of the
Conmi ssion of Inquiry of the original appointee, there was
no power in the State CGovernment to replace him and there
bei ng no vacancy in the office, the power under Section 3(3)
of the Commi ssions of Inquiry Act, 1952, which was avail abl e
only to fill any vacancy, could not be invoked and there was
no other source of power available to the State for the
pur pose and, therefore, the appointnment first of the retired
Chi ef Justice and then, on his refusal, of another retired
Judge, being without any authority, was invalid.

The High  Court allowed the wit petitions and quashed

the notification dated 9.1.1992" It held that there was no
vacancy in the office of the single menber of the Commi ssion
to empower the State Governnent to fill the vacancy under
Section 3(3) of the Commssions of Inquiry Act. It also held
there was neither any valid reason or ground nor any power
available in the State Government to replace the origina
nmenber by another person as was purported-to be done by
first appointing one nenber and then another nenber, both of
whom were al so retired Judges

In the appeals, by special leave, on behalf of the
State CGovernment, it was contended that aid of Section 21 of
the General Cl auses Act was available “to the State
CGovernment for exercising its powers under the Conm ssions
of Inquiry Act "to add, to anend or vary' the notification
issued initially appointing the sitting Judge as the sole
menber of the Comm ssion which enabled the State Governnent
to reconstitute the Commi ssion by replacing that Judge wth
any other person in the circunstances of the case, though
the power to rescind any notification was not  avail abl e,
since this was provided in Section 7 of the Commi ssions of
Inquiry Act. Reference was also nade to Section 8-A of the
Conmi ssions of Inquiry Act to support the Contention that
Government’s power to reconstitute the Conmission even
during the availability of the person so appointed even
though it was submitted that Section 8-A was not the source
of power for reconstitution of the Conmission. It was al so
contended that the Government’s power to extend the tinme
specified in the initial notification for Conpleting the
work of the Comm ssion was not to be found in any express
provision in the Commssions of Inquiry Act. but was
exerci sed by anendnent of the initial notification only
under Section 21 of the General C auses Act. and that though
there was no express provision in the Conm ssions of lnquiry
Act enpowering the CGovernnent to replace or substitute the
sol e nenber of a Commission with another person during the
continuance of the Commission. this was inplicit in the
power to appoint a Conmission and designate its personne
under Sub sections (1) and (2) of Section 3 of the
Conmi ssions of Inquiry Act read the power to anend or Vary
any notification available under Section 21 of the Cenera
Cl auses Act.

It Was subnitted on behalf of the petitioner in the
Public Interest Petition that Sections 14 and 16 of the
CGeneral Clauses Act were also available to support the
notifications under chal | enge i ssued by t he State
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Gover nnent .

On behalf of respondent No.1l it was submitted that the
schene of the Conmissions of Inquiry Act did not permt
i nvoki ng Section 21 of the General C auses Act except for
enl argenent of the period for conpletion of the inquiry by
amendment of the notification only to that extent since the
only situations in which reconstitution of the Conm ssions
could be made were provided in the Commi ssions of Inquiry
Act itself, that Section 8-A of the Comm ssions of Inquiry
Act was enacted for an entirely different purpose nanely to
ensure continuity of the Comm ssion’s work and had not hi ng
to do withits reconstitutions that the scheme of the
enact ment showed that the appropriate Governnent coul d not
interfere provide expressly in the statute for the
CGovernment’'s power to fill “any vacancy after the initia
constitution After its insertion the schene of the enactnent
excludes the power of reconstitution of the Commission in a
manner not  expressly provided therein. In view of sub-
section (3), it is not permssible to construe sub-sections
(1) and. (2) of Section 3 in-any other manner. If the schene
of the enactnment gave such wide power to reconstitute a
Conmi ssion after its initial® constitution and pernitted
repl acenment or substitution of the existing nenber of a
Conmi ssion with another ~ person sans sub-section (3) of
Section 3 the power to fill any vacancy was not required to
be provi ded separately and expressly. It is also significant
that in the amendnent so nmade the power islimted only to
filling any vacancy without conferring ‘any power to
reconstitute the Conmi ssion by replacenent or substitution
of the existing nmenber which indicates that no such power of
repl acenent or substitution of the existing nenber was
contenplated in the schene of the Act or .intended to be
conferred on the Governnent even after the amendment.

[298-H 299-A-C; 300-A]

2 7. Section 8-A was simltaneously inserted by
amendment to provide that the procedure does not require
interruption of the inquiry by reason of change in the

constitution of the Comm ssion due to filling any vacancy or
decrease in the nunber of nenbers. The expression 'or by any
ot her reason’ in sub-section (2) of ~Section 8-A cannot be

wi dened to include the reason of reconstitution of the
Comm ssion by replacenent or substitution-of the existing
nmenber since that power is not available to the Governnent
in the schenme of the Act and, therefore. this expression in
Section 8-A(2) cannot be read as conferring any additiona

power or giving any such indication. The expression or by
any other reason following ‘vacancy having beenfilled in
Section 8-A(2) nust therefore. mean any ot her reason such as
decrease in the nunber of nenmbers when the initial nunber is
nore than one and the vacancy renmins unfilled. It cannot
nmean substitution of the existing nenber wth- another
person, since no such power exists. Section 8-A(2) is not
the source of an additional power, but nerely an indication

of the power to reconstitute the Comm ssion. The indication
is of the power of reconstitution being available only in
the manner indicated. The only situation in which the
Government can rescind the notification i ssued under Section
3 constituting the Commission is laid down in Section 7 the
Act, which provides that the Commi ssion woul d cease to exi st
when the appropriate Governnment by notification wth the
working of the Commission after its constitution except in
the manner expressly provided in the Act and Section 7 was a
clear indication that interference wth the functioning of
the Conmi ssion was not perm ssible in any other manner, and,
therefore, Section 21 of the CGeneral C auses Act was not
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avai l able to support the Government’s action in the instant
case.

Di sm ssing the appeal, this court,

HELD: 1. The power under Section 3(3) of the
Conmi ssions of the Inquiry Act, 1952, was not available to
the State Government in the facts of the instant case to
appoi nt any other person replacing the original nenber as
the sole nenber of the Commission of Inquiry. The power
under sub-sections (1) of (2) of Section 3 read with Section
21 of the General C auses Act or even Section 14 or Section
16 thereof was al so not available for the purpose.
Accordingly, the notifications dated 10.7.1991 and 9.1. 1992
i ssued by the State Governnent appointing the retired Chief
justice and another retired Judge were both invalid. The

hi gh Court was, therefore, right in guashi ng t he
notifications dated 10.7.1991 and 9.1.1992. The appell ant -
state should, in view of the retirement of the origina

menber as a judge of the H gh Court in the meanwhile, take
necessary action to finalise his terms and conditions in
accordance with the guidelines issued by the Governnent of
India in this behalf. Such action should be taken pronptly
to avoid any undue delay in-conpletion of the conm ssion’s
task. [304-C F]

2.1. The power of the CGovernnent "to appoint a
Conmission of |Inquiry and name the 'person or persons
constituting it is in sub-section (1)  of Section 3. It is
not as if sub-section (1) deals with the mere appointnent of
the Commission of Inquiry wthout” clothing it wth its
personnel and the power to _appoint the menber/menbers
thereof is to be found only in-sub-section (20 That apart,
there is nothing in any of these provisions to suggest that
the CGovernment has the power to reconstitute the commi ssion
after its appointnment by replacing the existing sole nenber
wi th another person. Sub-Section (3) of Section 3, inserted
by the Amendnent Act of 1971, ~deals expressly with the
CGovernment’s power to fill any vacancy which may have arisen
since the constitution of the Comission. The question of
repl acenent of a nenber appointed initially 1is beyond its
scope. The insertion of sub-section (3) becane necessary to
declares that 'the continued existence of’ the Conmission is
unnecessary’ .

2.3. The schene of the enact nment is that the
appropriate Government should have no control over the
Comm ssion after its constitution under Section 3 of the Act
except for the purpose of filling any vacancy which nay have
arisen in the office of a nmenber of the Conmi ssion apart
fromwi ndi ng up the Comm ssion by issuance of ~a notification
under section 7 of the Act if the continued existence of the
Conmi ssion is considered unnecessary. The vacancy in the
office of a menber of the Conm ssion may arise for severa
reasons, including resignation by the nmenber, “when the
CGovernment power to fill the vacancy under Section 3(3) of
the Act can be exercised. [300-A-E & G

2.4. The context as well as the schene of the
Conmissions of Inquiry Act 1952 clearly indicate that
Section 21 of the General clauses Act 1897 cannot be
invoked to enlarge the Governnent’s. power to reconstitute
the Commi ssion constituted under Section 3 of the Act in a
manner other that that expressly provided in the Comm ssions
of Inquiry Act. There being no express power given by the
Conmi ssions of inquiry Act to the appropriate Governnent to
reconstitute the Comm ssion of |Inquiry constituted under
Section 3 of the Act by replacenent or substitution of its
sol e nenber and the existence of any such power being
negatived by <clear inplication, no such power can be
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exerci sed by the appropriate Governnent. [302-C- F]

2.5. Section 21 of the General Causes Act can be
invoked only if, and to the extent. if any the context and
the schene of the Conm ssions of Inquiry Act so pernits. The
general power in Section 21 of the General C auses Act is
"to add, to anend vary or rescind any notifications’ etc. In
the context of reconstitution of the Comm ssion the power to

fill any vacancy in the office of a manner of the Commi ssion
is expressly provided in sub-section (3) of Section 3 of the
Comm ssi ons  of I nquiry Act Similarly the power to

di scontinue the existence of the Conm ssion when it becones
unnecessary can be exercised by issue of a notification in
accordance with Section 7 of the Act which results in
rescinding the notification issued under Section 3
constituting the Commission. Thus the power to rescind any
notification conferred generally in Section 21 of the
CGeneral O auses Act is Clearly inapplicable in the schenme of
the Comm ssions of inquiry Act which expressly provides for
the exercise of his power in relation to Conm ssion
constituted under  Section 3 of the Act. The only other
mat eri al general powers in- Section 21 of the General C auses
Act are the power to 'amend” or vary any notification. The
extent to which the constitution of the Conmm ssion can be
amended or varied by filling any vacancy in the office of a
nmenber as provided in~ the Commi ssions of Inquiry Act is
al so obviously excluded from the purview of Section 21 of
the General C auses Act which cannot be invoked for this
purpose. In a case like the instant one where the schene of
the Commissions of Inquiry Act does provide for anendnent
and variation of the notification issued under Section 3 for
the purpose of reconstitution of the Commission in the
manner indicated even that power to -anend or wvary any
notification by virtue of Section 21 of the General C auses
Act nmust be taken as excluded by clear inplication in the
sphere of reconstitution of the Comm ssion. Moreover, the
power to amend or vary cannot include the power to replace
or substitute the existing Conposition of the Comm ssion
with an entirely new conposition. The aid of Section 21 of
the General Causes Act for enlargenent of tinme does not
conflict with the context or schene of the Commi ssions of
I nquiry Act.[301-A- E

2.6. The rule of Construction enbodi ed in Section 21 of

the General C auses Act cannot apply to the provisions of
the Comm ssions of I nqui ry Act 1952 rel ating to
reconstitution of a Conmission constituted there under-since
the Subject-matter. context and effect of such provisions
are inconsistent with such application. Mreover. this
construction best harmonises with the subject of the
enactnment and the object of the legislation.. Restoring
public Confidence by constituting a Comi ssion of Inquiry to
investigate into a "definite matter of public inportance’ is
the purpose of such an exercise. It is therefore, the prine
need that the Comm ssion functions as an independent agency
free from any govern-mental control after its constitution

It follows that after appointment the tenure of nenbers of
the conmmission should not be dependent on the will of the
Covernment to secure their independence. A body not so
i ndependent is not likely to enjoy the requisite public
confidence and nmay not attract nen of quality and self-
respect. In such a situation the object of the enactnent
woul d be frustrated. [302-H 303-A-C

Mnerva MIls Ltd. v, There W rkers, [1954] S.C R 465
di stingui shed.

The State of Bihar v. D. N Ganguly.,[1959] S.C R 1191

relied on.
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JUDGVENT:
ClVIL APPELLATE JURISDICTION. Civil Appeal Nos. 4734-35 of
1992.

Fromthe Judgnent and Oder dated 8.5.1992 of the
Madhya Pradesh High Court in Msc. Petition Nos. 48] and 533
of 1992.

Shanti Bhushan, N.C Jain, S K Agnihotri and Ashok K
Singh for the Appellant.

Kapil Sibal, NS _Kale, AP Dhamja, S K Jain
Mannmohan, S. Atreya, Pradeep Agarwal, Basant Bhai Mehta,
Ravi ndra Srivastava, RN Srivastava, B.V. Desai and S.V.
Deshpande for the Respondents.

The Judgnent of the Court was delivered by

VERMA, J. The petitioner ~State of Madhya Pradesh in
both these petitions seeks | eave to appeal under Article 136
of the! Constitution against the conmon judgnent and order
dated 8.5.1992 of the H gh  Court  of Mdhya Pradesh in
M scel | aneous Petition Nos. 481 of *1992 and 533 of 1992
under Article 226 of the Constitution. The Hi gh Court has
al l owed both these wit petitions.

The material facts are these. In Mscellaneous Petition
No. 3909 of 1987 tiled in public interest by Kailash Joshi
then Leader of the Opposition in Madhya Pradesh Vi dhan Sabha
and now a Cabinet. Mnister in Mdhya Pradesh, relating to
the affairs of the ' Churhat Children' s Wl fare Society and
the lottery conducted by it, the MP. Hgh Court by its
judgrment dated 20.1.1989 issued a direction for setting up
an i ndependent hi gh power agency to bold an inquiry into the
affairs of the said Society of which respondent 1 Ajay Singh
was one of the office bearers. In conpliance of that
direction, the State Governnment ~passed a resolution on
24.2.1989 and also issued notification of the sanme date
having the effect of setting up a Conm ssion of /Inquiry
consi sting of Justice S.T. Ranmalingam a Judge of the Madras
High Court to investigate into the affairs of ‘the said
Society and the lottery conducted by it. The resol ution and
notification are as under :-

"Bhopal , the 24th February, 1989

No. F. 1-3-89-1(i)-E.C. - \hereas

the Hi gh Court of Madhya Pradesh in

its order dated the 20th January

1989 in MP. No. 3909/87 Kailash

Joshi  versus State of Madhya

Pradesh and others has directed

that an inquiry be mde by an

i ndependent high power agency into

t he affairs of t he Chur hat

Children's Welfare Society and how

the share of its profits derived

fromall or any other draws have

been wutilized and to take such

action as may be required under the

| aw against the said Society and

its organi zing agent and that the

State Covernment is of the view

that the said order of the High

Court should be inplenmented and

carried out and whereas the State

Government is also satisfied that

this is a definite matter of public

i mportance which calls for an

inquiry to be made, the State
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Gover nirent her eby appoi nts an
i ndependent hi gh power agency
presi ded over by Shri Justice S.T.
Ramal i ngam Judge of the Madras
H gh Court.
2. The Headquarters of the Agency
shall be at Jabal pur, Madhya
Pradesh.
3. The terms of reference for
inquiry by the aforesaid Agency
shal | be as under: -
(1) How the affairs of the Churhat
Children s Wel fare Society are
conducted and how the share of the
profit derived and the noney
col l ected through Ilottery has been
utilised ?
(2) What is the amount collected
draw-wi se, by “the agent ~and the
Soci'ety and what is the t ax
liability as per the Madhya Pradesh
lottery (Ni yantran Tat ha Kar)
Adhi ni yam 1973 ?
(3) \hether any -irregularities,
illegalities /and of f ences wer e
conmitted in or gani zi ng t he
lottery, holding of dr aws of
lottery, distribution of prizes,
and in that « event, the  person
responsi bl e for the sane;
(4) Any other matter incidental or
connected with the above subject-
matter of enquiry.
(4) The Agency nmay conplete its
enquiry and submit its report to
the State CGovernment within a
period of six nonths fromthe date
of issue of this Notification
By order and in the nane of the
CGovernor of Madhya Pradesh,

R C. Shrivastava, Secy"
"Bhopal , the 24th February, 1989
No. F.1-3-89-1(i) -E.C. - \hereas
by Governnent of ©Mdhya Pradesh
Resol ution dated the 24th February
1989 and Notification No. F.1-3-89-
(i) -E.C., dated the 24thFebruary
1989 an i ndependent Hi gh Power
Agency presi ded over by Shri S . T.
Ramal i ngam Judge of the Madras
H gh Court has been set up to hold
an inquiry into the affairs of the
Churhat Children’s Wl fare Society;
And whereas the State CGovernnent
having regard to the nature of the
inquiry to be rmade and ot her
circunst ances of the case is of the
opi nion that provisions contained
in sub-sections (2) to (5) of
Section 5 of the Conm ssions of
Inquiry Act, 1952, should be made
applicable to the aforesaid Agency;
Now, t herefore, in exercise of the
powers conferred by sub-section (1)
of Section 5 of the Comm ssions of
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Inquiry Act, 1952, t he State

CGovernment hereby directs that the

provi sions of sub-sections (2) to

(5) of Section 5 of the said Act

shall apply to the above descri bed

Agency.

By order and in the name of the

CGovernor of Madhya Pradesh,

R C. Shrivastava, Secy".

According to the terns of the above notification, the
inquiry was to be conpleted within a period of six nmonths
fromthe date of issue of the notification. As the inquiry
could not be conpleted within that period, by a notification
dated 1.8.1990 the period for conpleting the inquiry was
extended upto 22.8.1991; then by another notification dated
16.8.1991 the period was -extended upto 31.3.1992; and then
by another notification dated 27.3.1992 the period for
conpl eting the inquiry stands extended upto 31.3.1993.

In the neantime, Justice S.T. Ranalingam becane due to
retire as a Judge of the Madras High Court on 30.6.1991 on
attaining the age of superannuation and, therefore, he wote
a letter dated 19.3.1991 to the Chief Secretary of the State
drawi ng attention to this fact and requesting that necessary
nodalities be worked out well in time for his continuance as
Conmission of Inquiryin the |ight of the guidelines issued
by the Governnent of  India for the benefits and enol unents
payable to a Judge on his retirenment in such a situation
Just Ramalingam nentioned in that  letter some of the
facilities he expected, to which he would not be entitled
fromthe Governnent of  Tam | Nadu on his retirement. The
Chief Secretary R P. — Kapoor sent a reply to Justice
Ramal i ngam by DO No. 504/ CS/ 91 dated 9.4.1991 as under: -

"My dear Hon’ bl e Justice

Ramal i ngam

Thank your very much  for your

letter No. 53 of 19th March, 1991

The issues raised in your (letter

regardi ng t he tenure of t he

Comm ssion and the terns and

condi tions after your

superannuation are under active

consi deration of the CGovernnment and

| will bein a positionto inform
your after a final viewis taken in
this case. In the neanwhile may |

request that the proceedi ngs may be

continued so that the inquiry can

be conpl eted at the earliest

possi bl e.

Wth very kind regards,

Yours sincerely,
Sd/ -
(R P. Kapoor)™"

‘This letter of the Chief Secretary apart  from
promsing to give an early reply also requested Justice
Ramal i ngamto continue with the inquiry so that the sane
could be conpleted early. Wiile the promised reply fromthe
State Governnent Justice Ranalingam was awaited, the State
CGovernment, wi thout further reference to Justice Ramalingam
issued a notification dated 10.7.1991 as under: -

"Bhopal , the 10th July, 1991

No. F.1-6-91-1-(8-Ka). - \Wereas,

an i ndependent high power agency

conprising of a single menber

nanely Justice S.T. Ramalingam
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Judge of the Madras Hi gh Court was

appoi nted under this Depart nent

Noti fi cation No. F.1-3-89-1(i)

E.C., dated the 24th February 1989;

And whereas Justice S.T. Ramal i ngam

has retired as Judge of the Madras

Hi gh Court, on 30th of June 1991

And whereas for continuing in the

sai d agency after retirenent

Justice Shri S.T. Ranalingam has

pl aced certain terns and conditions

whi ch have not been found possible

for the Governnent to accept.

Now, therefore, in exercise of the

powers conferred by sub-section (3)

of Section 3 of the Conmi ssions of

Inquiry Act, 1952 (No. LX of 1952),

the State Governnent hereby appoint

Justice shri G G Sohani,  retired

Chief Justice, H gh Court of Patna

(Bi har) as single nmenber ~of the

said agency in place of Justice

Shri S. T. Ranmalingam

Accordingly this Depart ment

Notification Nos. (I)F. 1-3- 89-1(i)

- E.C dated the 24th February

1989, (2) F.1-3 89-1(i) - E.C

dated the 24th February 1989 and

(3) F.1-3-89-1(i) - E.C dated the

24th February 1989, shall stand

amended to this extent.

By order and in the name of the

CGovernor of Madhya Pradesh

S. K. Msra, Secy.

Accordingly, by this notification, the State Government
repl aced Justice S.T. Ramalingam with Justice G G Sohani
retired Chief Justice of Patna Hi gh Court as the sole nenber
of the Conmmission of Inquiry. The appointnent of Justice
G G Sohani in place of Justice S.T. Ranalingam was
challenged in the MP. H gh Court by a wit petition - MP
No. 2359 of 1991- by respondent No. -1 Ajay Singh. By an
interimorder dated 30.7.1991 passed by the H gh Court, the
operation of the above notification dated 10.7.1991 was
stayed. During the pendency of that wit petition, Justice
G G  Sohani conveyed to t he State CGovernment hi s
disinclination to continue with the assignnent and tendered
his resignation. Consequently, the H gh Court dism ssed that
wit petition as infructuous on 5.9.1991. It was only
thereafter that the Chief Secretary of the State Governnent
sent a letter dated 12.9.1991 in continuation of his earlier
letter dated 9.4.1991 to Justice Ramalingam which is as
under

"This is in continuation to ny

earlier letter No. 504/CS/91 dated

9th April, 1991 regarding the

arrangenent for the Comm ssion of

Enquiry (Churhat Children Wl fare

Society and Lottery), consequent to

your superannuation as a Judge of

the Madras Hi gh Court.

2. The State Gover nnent have

consi der ed your conmuni cati ons

about the inconveniences you were

facing in comng to Jabalpur for

want of Air-link between Madras and
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Jabal pur. The State Governnent have
al so considered the terns and
conditions nmentioned in your letter
of 19th March, 1991. On carefu

consi derati on of al | aspects
mentioned in your comunications it
has not been possible for the State
Covernment to accept the terns and
conditions set out in your letter
of 19th March for taking up the
wor k of the above nentioned Enquiry

Conmi ssi on after your
super annuati on. The State
CGover nirent had accordingly

appoi nted Justice M. G G Sohani
retired Chief Justice of the Patna
H gh Court to be the single Menber

of 'the Commssion. | am however,
happy to convey t he deep
appr'eciati on of the State
CGovernnent for the services
rendered by you in the Conm ssion
in spite of all the persona

i nconveni ence i't has caused. The
Hon’ bl e Chief / Mnister had nade a
general nention of it in the Vidhan
Sabha on the 4th July, 1991
3. Delay in reply to your letter-is
regretted. It was caused because of
the litigation arising out of the
appoi nt nent of Justice Sohani which
was since been deci ded.
Wshing you and your famly a very
happy life after your
super annuat i on.

Yours sincerely,

R P. Kapoor"
The State Gover nnent t hereafter i ssued anot her

notification dated 9.1.1992 as under: -

"Bhopal , the 9th January 1992
No. F.1-6-91-1 (8 Ka). - Whereas in
exerci se of the powers conferred by
sub-section (3) of Section 3 of the
Conmi ssions of Enquiry Act, 1952
(No. LX of 1952) Justice Shri G G
Sohani, retired Chief Justice, H gh
Court of Pat na (Bi har) was
appoi nted as single menber of an
i ndependent hi gh power agency
constituted under this departnent
notification No. F.1-3-89-1(i)-
E.C., dated 24th February 1998 in
pl ace of Justice Shri S. T.
Ramal i ngam vi de this departnent
Notification No. F.1-6-91-1(8 Ka),
dated the 10th July 1991;
And whereas Justice Shri G G
Sohani, retired Chief Justice, H gh
Court of Patna (Bihar) has since
wi thdrawn his consent to work as
singl e menber of the said agency;
Now, therefore, in exercise of the
powers conferred by sub-section (3)
of Section 3 of the Conmi ssions of
Enquiry Act, 1952 (No.LX of 1952),
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read with Section 21 of the Genera

Cl ause Act, 1987 (No. 10 of 1897),

the State Governnent hereby appoint

Justice Shri Kam akar Choubey,

retired Judge of the All ahabad Hi gh

Court as a single nenber of the

said agency in place of Shri GG

Sohani .

Accordi ngly this depart nent

Notification Nos. (1) F.1 3-89-

I(i)-E.C., dated 24t h February,

1989, (2) F.1-3-89-1 (i) E.C

dated 24th February, 1989, and (3)

F.1-3-89-1 (i) E.C., dated the 24th

February, 1989, shall stand anended

to this extent.

By order and-in the make of the

CGovernor of  Madhya Pradesh

In this manner, the State Governnent after replacing
Justice 'S.T. Ramalingam first by Justice G G Sohani
thereafter replaced him by Justice Kam akar Choubey, a
retired Judge of the Allahabad Hgh Court, as the sole
menber of the Commission. It is unnecessary to refer to the
terns and conditions of ~ appointnment of  Justice Kam akar
Choubey which were detailed in the General Adm nistration
Depart nent Meno. dated 23.3.1991 and are referred in the
H gh Court judgnent, which include the facility of a Canp
Ofice for himat Varanasi and other facilities of vehicle,
tel ephone and staff etc.

The appoi nt ment of Justi ce Kanl akar Choubey as the sole
menber constituting the Commission of Inquiry in this manner
resulting in the replacenent of Justice S:'T. Ranalingam
initially appointed for the purpose and to wit petitions -
M P. Nos. 481 of 1992 and 533 of° 1992 - for quashing the
notification dated 9.1.1992 appointing Justice Kam akar
Choubey. Challenge to the notification dated 10.7.1991
i ssued earlier appointing, Justice G G Sohani is /academ c
in view of Justice Sohani having resigned as indicated
earlier. The remaining significance of the validity of the
notification dated 10.7.1991 appointing Justice G G Sohan
relates only to the State Governnent's power to appoint
anot her person in place of Justice S.T. Ramalingamin the
above circunst ances.

The challenge of the wit petitioners before the H gh
Court was that during the continuance as the single nenber
of the Conmmission of Inquiry of Justice S.T. Ranalingam
there was no power in the State Government to replace him as
the menmber of the Conm ssion and, therefore, the appointnent
first of Justice G G Sohani and on his refusal, of Justice
Kam akar Choubey, being without any authority, was invalid.
On this basis, the relief of quashing the notification dated
9.1.1992 appointing Justice Kam akar Choubey was sought. In
substance, the argunment was that there being no vacancy in
the office, the power under Section 3(3) of the Comm ssions
of Inquiry Act, 1952, which is available only to fill any
vacancy could not be invoked and there was no ot her source
of power available to the State Governnent for this purpose.
The argurment of the |earned Advocate GCeneral on behal f of
the State Government was that a vacancy had arisen in the
menbership of the Comm ssion on account of Justice
Ramalinga's retirenent from Madras Hi gh Court on 30.6.91
and there being his inplied resignation indicated by his
inclination to continue on the ternms and conditions
suggested by him which the State (Government did not
consi der feasible, the power of the State Government under
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Section 3(3) of the Comm ssions of Inquiry Act to fill the
i mplied vacancy was available. It was also urged by the
| earned Advocate General that vacancy in the office of the
single menber of the Comm ssion was also inplied fromthe
fact that the appointment of Justice S.T. Ramalingam as the
Conmi ssion of Inquiry was also his status as a sitting Judge
of the Madras High Court and, therefore, his retirenent as a
Judge resulted in creation of the vacancy. The |earned
Advocat e General also placed reliance on Section 16 of the
General C auses Act, 1897, in aid of the State Governnent’s
power under Section 3(3) of the Comm ssions of Inquiry Act.
Anot her submi ssion of the | earned Advocate Ceneral was that
the State Governnent was  the sole judge in this matter and
was, therefore, conpetent to choose the person for nmaking or
continuing the inquiryin view of the power avail abl e under
Section 3 of the Conmissions of Inquiry Act lead wth
Section 16 of the General C auses Act. The | earned counse
appearing on behalf of Kailash Joshi placed reliance on
Section 3(2) of the Commission of Inquiry Act read wth
Section 14 ~of the General C auses Act to support the State
Covernment’s —action appointing Justice Kam akar Choubey
contending that the State Gover nment  had power to
reconstitute t he Conmm ssi on repl aci ng Justice S. T.
Ramal i ngam by anot her person. An argunent challenging the
| ocus standi of the wit petitioner was also faintly urged
by counsel for Kailash Joshi

The High Court allowed the wit petitions and quashed
the notification dated 9.1.1992 appointing Justice Kam akar
Choubey. It held that there was no vacancy in the office of
the single nmenber of the Conmm ssion to enpower the State
Government to fill the vacancy under Section-3(3) of the
Conmissions of Inquiry Act. On a construction of the
provi sions of the Conmi ssions of Inquiry  Act and those of
the General C auses Act relied on in support of the riva
contentions, the High Court came to the conclusion that
there was neither any valid reason or ground nor any power
available in the State Governnent to replace Justice S. T.
Ramal i ngam by anot her person as was purported to be done by
First appointing Justice G G Sohani and then Justice
Kam akar Choubey, both of whom were also retired Judges. The
objection to locus standi for the wit petitioners was also
rejected. The relevant part of the directions nade by the
Hi gh Court is as under: -

42. As a result of the aforesaid

di scussion, the petition succeeds

and is her eby al | owed. The

notification dat ed 10. 7. 1991

(Annexure-H) and the consequent

notification based thereon dated

9.1.1992 (Annexure-M are hereby

gquashed. It is open to the State

Covernment to propose to Hon'ble

Shri Justice S.T. Ramalingam the

terns and condi tions or hi s

continuance as a nmenber of the

Conmi ssion equivalent to, loss or

nore favourable than those offered

and fixed for Hon  ble Shri Justice

Kam akar Choubey. Thereafter
depending on his reply the State
Gover nnent may conti nue or

di scontinue his appoi nt nent or
substitute another nenber in his
place. It is also nade clear that
it would be open to Justice
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Ramal i ngamto accept the terns and
conditions offered by the State
CGovernment of Madhya Pradesh or to
resign fromthe office, by taking a
decision in that behalf early, so
that the work of the Conmission is
not unduly hanpered and it is
conpleted well wthin the extended
period i.e. before 31st March, 1993

Hence, these petitions for grant of special |eave.

Leave granted.

Shri Shanti Bhushan, | earned senior counsel for the
State of Madhya Pradesh, expressly gave up the argunent
advanced before the Hi gh Court of the inplied resignation of
Justice S.T. Ranmalingamgiving rise to a vacancy or any
i mplied vacancy on retirenent -~ of Justice Ramalingamas a
Judge of the Madras Hi gh Court to enable exercise of power
under Section 3(3) of the Commissions of Inquiry Act for
first appointing Justice GG Schani and then Justice
Kam akar Choubey in place  of Justice S.T. Ramalingam The
case of the State of Madhya Pradesh in this Court was
confined by Shri Shanti Bhushan to only one point. The only
contention of Shri Shanti Bhushan is that the aid of Section
21 of the General/ Clauses Act is available to the State
CGovernment for exercising its powers under the Comm ssions
of Inquiry Act ‘to add to, anend or-vary' the notification
issued initially appointing Justice ~S.T. Ranmalingam as the
sol e menber of the Commission which enables the State
CGovernment to reconstitute the Commission by replacing
Justice S.T. Ramalingam with any other person in the
circunstances of the case. He argued that it is in exercise
of this power that the period fixed initially for conpletion
of the inquiry could be anended since, to the extent the
provisions in the Conm ssions of Inquiry Act are silent,
recourse can be had to Section 21 of the CGeneral C auses Act
for making a suitable addition, famendnment or variation of
the initial notification. According to | earned counsel, the
power to rescind any notification being provided in Section
7 of the Comm ssions of Inquiry Act, such a power in Section
21 of the CGeneral C auses Act was not avail abl e, but not so
the power given by Section 21 of the General C auses Act to
add to, amend or vary any notification. Shri Shanti Bhushan
also referred to Section 8-A of the Commi ssions of Inquiry
Act as an indication to support his submission of the
CGovernment’s power to reconstitute the Conmission even
during the availability of the person so appointed even
though, he stated, Section 8-Ais not the source of power
for reconstitution of the Comm ssion

In reply, Shri Kapil Sibal, |earned senior counsel for
respondent No. 1, submtted that the schene of t he
Commi ssions of Inquiry Act does not pernit invoking Section
21 of the General C auses Act except for enlarge nent of the
period for conpletion of the inquiry by anendnent of the
notification only to that extent since the only situations
in which reconstitution of the Conmi ssion can be nade are
provided in the Comm ssions of |Inquiry Act itself and,
therefore, the context rules out the applicability of
Section 21 of the General Causes Act for any such purpose.
Shri Sibal also submitted that the construction suggested by
Shri  Shanti Bhushan is alien to the scheme of the
Conmi ssions of Inquiry Act. Shri Sibal added that Section 8-
A of the Commissions of Inquiry Act was enacted for an
entirely different purpose, to ensure continuity of the
Conmi ssion’s work and has nothing to do wth its
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reconstitution. Shri N S. Kale, |earned counsel for Kailash
Joshi, while supporting the subnission of Shri Shanti
Bhushan added that Sections 14 and 16 of the General C auses
Act are also avail able to support the inmpugned notifications
i ssued by the State CGovernnent.

In the wultimate analysis, the controversy surviving
before us on the rival contentions is considerably narrowed.
In substance, the only surviving controversy now i s whether
in the schene of the Commissions of Inquiry Act, the power
‘to add to, anmend or vary’ any notification given by Section
21 of the General Cl auses Act is available to reconstitute a
Conmi ssion of Inquiry constituted under Section 3 of the
Conmi ssions of Inquiry Act by replacing the sole nenber
appointed initially wi t h. anot her person during t he
availability of the sole nenber initially appointed. The
validity of the aforesaid inmpugned notifications dated
10.7.1991 appointing Justice G G Sohani and dated 9.1.1992
appoi nting Justice Kanm akar Choubey to replace Justice S.T.
Ramal i ngam depends ~on the answer to this question which
al one now survives for decision.

A reference to the _object and purpose of an enact nent
in the nature of the Comm ssions of Inquiry Act, 1952 woul d
be worthwhile before proceeding to examine its schene and
the provisions therein. The object of the enactnment, to the
extent it is relevant, while construing the neaning of its
provi si ons may be of /assi stance.

The Conmi ssions of Inquiry Act, 1955 is sinmlar to and
is nodelled on ‘the corresponding English  statute and
provides this historical back ground for the Indian statute.
The purpose of such an enactment is aptly summarised in the
speech of Lord Salnon on ‘Tribunals of Inquiry  as under :-

“In all countries, certainly in

those which enjoy freedom of speech

and a free Press, nonents -occur

when al | egati ons and runour s
circulate causing a nation-w de
crisis of confi dence in the
integrity of public Iife or about
other matters of wvital public

i mportance. No doubt this rarely
happens, but when it does it is
essential that public confidence
shoul d be restored, for without it
no denocracy can long survive. This
confi dence can be effectively
restored only by t hor oughly
i nvestigating and pr obi ng t he
runours and allegations so as to
search out and establish the truth.
The truth may show that the evi
exists, thus enabling it to he
rooted out, or that there is no
foundation is the runours and
al  egati ons by which the public has
been disturbed. In either case,
confidence is restored. How, in
such circunstances, can the truth
best be established ?"
It is for the purpose of ascertaining the truth in such
circunstances that the Comm ssions of Inquiry Act, 1952 has

been enacted. While construing the provisions of the
enactment, it would be useful to bear in nmind its object if
occasion arises for illumination of any grey areas wth

reference to the object of the enactnent as a pernissible
aid to construction. The Comm ssions of Inquiry Act, 1952
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was enacted to provide for the appointnment of Conm ssions of
Inquiry and for vesting such Commssions wth certain
powers. Section 2 of the Act contains definitions. Section 3
provi des for appointnent of a Conmission of Inquiry. Sub-
section (1) of Section 3 lays down that a Conmi ssion of
Inquiry for the purpose of meking an inquiry into any
definite matter of public inmportance may be appointed by the
appropriate GCovernment it is of opinion that it is
necessary so to do and shall make such an appointment if a
resolution in this behalf is passed by each House of
Parliament or, as the case may be, the Legislature of the
State, by notification in the Oficial Gazette. Sub-section
(2) of Section 3 says that the Conm ssion may consist of one
or nore nenbers appoi nted by the appropriate Governnent, and
where the nunber is nore than one, one of them may be
appoi nted as the Chairnman. Sub-section (3) of Section 3
enabl es the appropriate CGovernnent to fill any vacancy which
may arise in the office of a nmenber of the Conm ssion
whet her consisting ~of one or nore than one nenber, at any
stage of " an inquiry. Sub-section (4) of Section 3 requires
the appropriate GCovernment to cause to be laid before each
House of Parliament or, as the case may be, the Legislature
of the State, the report, if any, of the Conmnmssion of
Inquiry together w'th a nmenorandum of  the action taken
thereon, within a/'period of six nonths fromthe subni ssion
of the report by the Commission to ‘the appropriate
Covernment. Section 4 prescribes that the Conmi ssion shal

have the powers or. 'a civil court while trying a suit under
the Code of Gvil ‘Procedure in respect of ‘the nmatters
mentioned therein. Section 5 deals wth the additiona

powers of the Commission. Section 5-A relates to the power
of the Commi ssion for conducting investigation pertaining to
inquiry. Section 5-B deals with the power of the Conm ssion
to appoint assessors. Section 6 provides for the manner of
use of the statements made by persons to the Comni ssion

Section 6-A provides that sone persons are not obliged to
di scl ose certain facts. Section (7 deals with the manner in
which a Conmission of Inquiry appointed Section 3 'ceases to
exist in case its continuance is unnecessary. 1t provides
for a notification in the Oficial Gazette by the
appropriate Governnment specifying the date from which the
Conmi ssion shall cease to exist if it is of the opinion-that
the continued existence of the Commi ssion is unnecessary:
Where a Commi ssion is appointed in pursuance of a resol ution
passed by the Parliament or as the case nmay be, the
Legi sl ature of the State, then a resolution for the
di sconti nuance of the Commission is also to be passed by it.
Secti on 8-A provides that the inquiry is ' not to be
interrupted by reason of vacancy or change in the
constitution of the Comm ssion and it shall not be necessary
for the Conmission to comence the inquiry afresh and the
inquiry may be continued fromthe stage at which the change
took place. Section 8-B prescribes that persons likely to be
prejudicially affected by the inquiry rmust be heard. Section
8-C deals with the right of Cross-exam nation and
representation by legal practitioner of the appropriate
Covernment, every person referred to in Section 8-B and,
with the permssion of the Commission, any other person
whose evidence is recorded by the Commi ssion. Sections 9, 10
and 10-A relate to ancillary nmatters while Section 12
contains the rule making power of t he appropriate
Covernment. Section 11 provides that the Act is to apply to
other inquirying authorities in certain cases and where the
CGovernment directs that the said provisions of this Act
shal |l apply to that authority and i ssues such a
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notification, that authority shall be deemed to be a
Conmi ssi on appoi nted under Section 3 for the purposes of
this Act. Admittedly, it is by virtue of Section 11 that the
Conmi ssion of Inquiry appointed in the present case is
deenmed to be a Conmi ssion appoi nted under Section 3 for the
purposes of this Act because the Conm ssion was constituted
by a resolution of the Government pursuant to the direction
of the MP. Hgh Court inthe wit petition filed in public
interest by Kailash Joshi as indicated earlier. For the
purposes of this case, the nmaterial provisions of the
enactment are Sections 3, 7 and 8-A apart from Section 21 of
the General Causes Act, 1897 with reference to which the
rival contentions were nade.

These provisions are as under :-

The Conmi ssions of ‘I nquiry Act, 1952

"3. Appoi ntnent of Conmission.- (1)

The appropriate Covernment may, if

it is of -~ opi ni on that it is

necessary so to do, and shall, if

a resolution in this  behalf is

passed by each House of Parlianent

or, as the case may be, the

Legi sl ature of t he St at e, by

notification in t he Oficia

Gazette, appoint ~a Conm ssion of

Inquiry for the purpose of naking

an inquiry into any definite

matter of public i mportance _and

per f orm ng such functions and

within such time as may he

specified in the notifications and

the conmmission so appointed shall

nmake the inquiry and perform the

functions accordingly:

Provi ded that wher e any such

Conmi ssion has been appointed to

inquire into any matter-

(a) by the Central Governnent, no

State CGovernment shall, except with
t he appr oval of t he Cent ral
CGover nrrent , appoi nt anot her
Conmi ssion to inquire into the sane
matter for SO | ong as the

Conmi ssi on appoi nted by the Centra

CGovernment is functioning;

(b) by a State CGovernnent, the
Central CGover nirent shal | not
appoi nt anot her Conmi ssi on to
inquire into the sane matter for so
| ong as the Conmi ssi on appoi nted by
t he State CGover nirent is
functioning, unless the Centra

CGovernment is of opinion that the
scope of the inquiry should be
extended to two or nore States.

(2) The Comm ssion nay consist of
one or nore nmenbers appointed by
the appropriate CGovernment, and
where the Conmission consists of
nore than one nenber one of them
may be appointed as the Chairman
t her eof .

(3) The appropriate Governnment nay,

at any stage of an inquiry by the
Conmi ssion fill any vacancy which
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(2)

may have arisen in the office of a
nmenber of the Commi ssion (whether
consisting of one or nore than one
menber) .

(4) The appropriate CGover nirent
shal |l cause to be laid before each
House of Parlianment or, as the case
may be, the Legislature of the
State, the report, if any, of the
Conmi ssion on the inquiry nade by
the Comm ssion under sub-section
(1) together with a nenorandum of
the action taken thereon, within a
period of six nonths of t he
subm ssion of the report by the
Conmi ssi on to the appropriate
Gover nnent .’

"7. Commission to cease to exist

when SO0 notified. - (1) The
appropri ate ~ Gover nnent nay, by
notification in the Oficia

Gazette, declare that-

(a)a Commi ssion (other than a
Comm ssi on appointed in pursuance
of a resolution passed by each
House of Parlianent or, as the case
may be, the Legislature of the
State) shall 'cease to exist, if- it
is of opinionthat the continued
exi stence of the Commission is
unnecesary;

(b) a Conmi ssion appoi nted in
pursuance of a resol ution passed
by each House of Parlianment or as
the case may he, the Legislature of
the State, shall cease to exist if
a resolution for the discontinuance
of the Comm ssion is passed by each
House of Parlianment or, as the case
may be, the Legislature of the
State.

(2) Every notification issued under
sub-section (1) shall specify the
date from which the Conm ssion
shall cease to exist and on the
issue of such notification, the
Commi ssion shall cease to exist
with effect fromthe date specified
therein."

"8-A Inquiry not to be interrupted
by reason of vacancy or change in
t he constitution of t he
Conmi ssi on. - (1) VWher e t he
Conmi ssion consists of two or nore
nmenbers, it may act notwi thstanding
the absence of the Chairman or any
ot her member or any vacancy anong
its nenbers.

Wher e during the course of an
inquiry before a Commi ssion, a
change has taken place in the
constitution of the Conmm ssion by
reason of any vacancy having been
filed or by any other reason, it
shall not be necessary for the
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Conmi ssion to comrence the inquiry

afresh and the inquiry may be

continued from the stage at which

t he change took pl ace."

The General C auses Act, 1897

"21. Power to issue, to include

power to add to, anend, vary or

rescind, notificati ons, orders,

rules or bye-laws. \Were, by any

Central Act or Regulation, a power

to issue notifications, orders,

rules or bye-laws is conferred,

then that power includes a power,

exercisably in the |like nmanner and

subject to the like sanction and

conditions (if ~any) to and to,

amend, vary or rescind any

notifications, orders, rule or bye-

| aws 'so issued.™

It nmay be nentioned that sub-sections (3) and (4) of
Section 3 _and Section 8-A were inserted while Section 7 was
substituted in the Conmissions of Inquiry Act, 1952 by the
Conmi ssi ons of Inquiry (Anendnment) Act, 1971 (No.79 of 1971)
as a result of the recommendations of the Law Commi ssion of
India nmade in paras 26 and 34 of its 24th Report. In para
26, the recomendatiion made was to anend Section 3 of the

Act ‘to provide expressly for the filling up of vacancy or
for an increase in 'the nunber of ~menbers whenever the
Governnment thinks it necessary or expedient 'to do so'. In

para 34 of the Report, the reconmendation was to insert a
new section 8-Ain the light of the proposed anendnent in
Section 3 to clarify that ‘it 1is not necessary for the
Conmi ssion to recommence its inquiry if a change takes place
in the constitution of the Comm ssion during the pendency of
an inquiry’'. The legislative history of sub-section (3) of
Section 3 and Section 8-A inserted simultaneously by
amendrment of the Act shows their interrelation /'and the
object of enacting Section 8-A is to clarity ‘that the
inquiry is not required to reconmence or be interrupted by
reason of the filling of any vacancy or decrease in the
nunber of menbers of the Conm ssion. Section 8-A-along with
Sections 8-B and 8-C inserted simultaneously by amendnent in
the principal Act relate to the procedure of the Conm ssion
and were inserted to provide for specific situations while
Section 8 contains the general power of the Conmission to
regul ate its own procedure.

The real question for decision in the present case is:
Whet her the appropriate Government after constituting the
Conmi ssion under Section 3 of the Act is enmpowered to
reconstitute the Comni ssion substituting another person as
the sole menber in place of the initial appointee? In
substance, it is this power that the State Government clains
to have exercised in the present case and is attenpted to be
justified by the argument advanced by Shri Shanti Bhushan to
support the appointment first of Justice G G Sohani —and
then of Justice Kanml akar Choubey in place of Justice S.T.
Ramal i ngam To recapitulate, the argunent of Shri Shanti
Bhushan is that the power of reconstituting the Conmi ssion
inthis manner is available to the State Government under
Section 21 of the General Causes Act which can be invoked
in aid of the power of the Governnent under Section 3 of the
Conmi ssions of Inquiry Act. Section 8-A of the Conm ssions
of Inquiry Act is referred to by Shri Shanti Bhushan as an
i ndication of the existence of this power in the State
Covernment even though he does not rely on it as a source of
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this power. Shri Kapil Sibal, on the other hand, contends
that the scheme of the enactnent shows that the appropriate
Gover nment  cannot interfere with the working of the

Commi ssion after its constitution except in the nmanner
expressly provided in the Act and Section 7 is a clear
indication that interference with the functioning of the
Conmission is not permissible in any other nmanner. Shri
Si bal contends that Section 21 of the CGeneral C auses Act is
not available to support the Governnment’s action in the
present case.

Shri Shanti Bhushan concedes that there is no express
provision in the Comm ssions of Inquiry Act, 1952 enpowering
the Governnment to replace or substitute the sole nenber of a
Conmi ssion with another person during the continuance of the
Comm ssion, but he submts ‘that this is inmplicit in the
power to appoint a Conmi ssion and designate its personne
under sub-sections (1) and (2) of Section 3 of the
Conmi ssions of Inquiry Act read with the power to anmend or
vary any ~notification available wunder Section 21 of the
General Clauses Act. Shri Shanti Bhushan al so conceded that
the aid of Section 21 of the General Causes Act is
available only if the context and the scheme of the
Conmi ssions of Inquiry Act so permts. He submitted that the
CGovernment’s power to extend the tine specified in the
initial notification for completing the work of the
Conmission is not to be found in any express provision in
the Comm ssions of Inquiry Act, but is exercised by
amendnment of the initial notificationonly under Section 21
of the GCeneral Clauses Act. ~According to Shri Shanti
Bhushan, the appointment of ~a Comm ssion is wunder sub-
section (1) and it is under  sub-section (2) ~of Section 3
that the person constituting the Conmission is appointed

even though it my be a sinultaneous process. The
repl acenent of the nenber initially appointed to constitute
the Conmi ssion, according to learned counsel, is by re-

exerci se of the power under sub-section (2) of Section 3.
The subm ssion is that the Conmission appoi nted under sub-
section (1) of Section 3 continues while it nay be
reconstituted by replacenent of the nmenber which is done
under sub-section (2).

In our opinion, the power of the Government to appoint
a Conmssion of Inquiry and name the person or persons
constituting it is in sub-section (1) of Section 3 and is
not an exercise divided between subsections (1) and (2) of
Section 3 as suggested by Shri Shanti Bhushan. Sub-section
(2) merely confers the power in the Governnent to appoint a
Conmi ssion consisting of one or nmore nmenbers and provides
that if there be nore than one nmenber of the Comm ssion
then one of them my be appointed Chairman of the
Conmission. It is not as if sub-section (1) deals with nmere
appoi ntnent of a Commission of Inquiry without clothing it
with its personnel and the power to appoi nt the
menber/ menbers thereof is to be found only in sub-section
(2). That apart, there is nothing in any of these provisions
to suggest that the Governnent has the power to reconstitute
the Commssion after its appointment by replacing the
existing sole nenber with another person, Sub-section (3)
deal s expressly wth the Governnment’s power to fill any
vacancy which may have arisen since the constitution of the
Conmi ssion. The guestion of repl acenent of a nenber
appointed initially is obviously beyond its scope. Sub-
section (3) inserted by anendnent in Section 3 of the
Conmi ssi ons  of Inquiry Act, 1952 is a clear contra-
indication to the construction suggested by Shri Shanti
Bhushan of sub-sections (1) and (2) of Section 3 in the
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schene of the Act. |If the construction suggested by Shr

Shanti Bhushan be correct, there was no need to nake this
amendnment and insert sub-section (3) which is a clear
indication of the linmt and extent to which the power of
reconstitution of the Commission can be exercised by the
CGovernment after the Conmi ssion has been constituted. As the
Law Conmission’s Report itself indicates, this anendnent
becanme necessary to provide expressly in the statute for the
CGovernment’'s power to till any vacancy after the initia

constitution Whatever nmay have been the position prior to
insertion of sub-section (3) in Section 3, there can be no
doubt that after its insertion, the schene of the enactnent
excludes the power of reconstitution of the Conmmission in a
manner not expressly provided therein. In view of sub-
section (3), it is not pernmissible to construe sub-sections
(1) and (2) of Section 3 inany other manner. If the schene
of the enactment gave such wde power to reconstitute a
Conmi ssion after~ its initial \constitution and permtted
repl acenent or  substitution of' the existing nenber of a
Conmi ssion with another person sans sub-section (3) of

Section 3, the power to fill any vacancy was not required to
be provided separately ahat the Conmi ssion functions as an
gency

free from any govern-mental control after its constitution
It follows that after  appointnment the tenure of nenbers of
the conmi ssion should not be dependent” on the will of the
Covernment to secure their independence. A body not so
i ndependent is not likely to enjoy the requisite public
confidence and nmay not attract nen of quality and self-
respect. In such a situation the object of the enactnent
woul d be frustrated. [302-H. 303-A-C
Mnerva MIls Ltd. v, There W rkers, [1954] S.C R 465
di stingui shed.
The State of Bihar v. D. N Ganguly.,[1959] S.C R 1191
relied on.
in Rangachari and Soshit Karanthari respectively

reiterated in State of Punjab v. Hra Lal, [1971] 3 SCR 267,
and Conmptroller and Auditor General of India, G an Prakash
v. K S. Jagannathan & Anr., [1986] 2 SCR 17. |n Rangachari
it was held, 'The condition precedent nay refer either to
nunerical inadequacy of representation in the services or
even to the qualitative inadequacy of representation’ .3 In
the context the expression, 'adequately represented inports
consi deration of size as well as values, numbers as well as
the nature of appointnents’.4

But, inadequacy of representation is creative of
jurisdiction only. It is not neasure of backwardness. That
is why less rigorous test or |esser marks and conpetition
anmongst the class of unequals at the point of entry has been
approved both this Court and American courts. But a student
adnmtted to a nedical or engineering college is further not
granted relaxation in passing the examnations. In fact this
has been explained as valid basis in Anerican decisions
furnishing justification for racial admssions on |ower
per cent age. Rati onal e appears to be that every-one
irrespective of the source of entry being subjected to sane
test neither efficiency is effected nor the -equality is
di sturbed. After entry in service the class is one that of
enpl oyees. |If the social scar of backwardness is carried
even, thereafter the entire object of equalisation stands
frustrated. No further classification anpbngst enployees
woul d be justified as is not done anpbngst students.

Constitutional, legal or noral basis for protective
discrimnation is redressing identifiable backward class for
historical injustice. That is they are today, what they

i ndependent a
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woul d not have been but for the victimsation. Renmedytuting

ission. The

enactnent, therefore, also provides in Section 7 the only
situation in whi ch the Gover nment can rescind t he
notification issued under Section 3 constituting the
Conmi ssion. To the extent to which express provision is made
inthe enactnent, it 1is comobn ground, Section 21 of the
CGeneral C auses Act, 1897 cannot be invoked. These aspects
have to be borne in mnd while considering the tenability of
the submi ssion made by Shri Shanti

Bhushan with the aid of Section 21 of the General C auses
Act .

It is common ground before us that Section 21 of the
CGeneral C auses Act can be invoked only if, and to the
extent, if any, the context and the schene of the
Conmi ssions of Inquiry Act so permits. The general power in
Section 21 of the General Causes Act is to add to, amend,
vary or~ rescind any ~notification etc. 1In the context of
reconstitution of the Commission, the power to fill any
vacancy . in ~the office of a nenber of the Conmission is
expressly provided in sub-section (3) of Section 3 of the
Conmmi ssion  of I nquiry  Act. Similarly, the power to
di scontinue the existence of the Conm ssion when it becones
unnecessary can be exercised by issue of a notification in
accordance with Section 7 of the Act which results in
rescinding the notification issued under Section 3
constituting the Commi ssion. Thus, the power to rescind any
notification conferred generally in Section 21 of the
CGeneral C auses Act is clearly inapplicable in the scheme to
the Commi ssions of Inquiry Act which expressly provides for
the exercise of this power in relation to a  Comn ssion
constituted under Section of the Act.  The “only materia
remai ni ng general powers in Section 21 of the GCenera
Clauses Act are the power to ‘amend ' or ‘vary' any
notification. The extent to which the constitution of the
Conmi ssion can be anended or varied by filling any vacancy
inthe office of a nenber as provided in the Conm ssi ons of
Inquiry Act is also obviously excluded fromthe purvi ew of
Section 21 of the General dauses Act which cannot be
i nvoked for this purpose.

The surviving question, therefore, is: Wether there is
power to reconstitute the Conm ssion by replacenent or
substitution of the existing nenber, though not provided in
the Conmissions of Inquiry Act by invoking the residuary
power to amend or vary any notification under Section 21 of
the General Causes Act? In the first place, in a case like
the present where the schenme of the Conmi ssions of Inquiry
Act does provide for anmendnent and variation of. the
notification issued under Section 3 for the purpose of
reconstitution of the Commission in the manner indicated,
even that power to amend or vary any notification by virtue
of Section 21 of the General C auses Act mnust be taken as
excl uded by cl ear i mplication in t he sphere of
reconstitution of the Commi ssion. Mreover, the power to
amend or vary cannot include the power to replace or
substitute the existing conposition of the Conm ssion with
an entirely new conposition. Shri Shanti Bhushan subnitted
that the time specified in the initial notification for
conpleting the task of the Commission is enlarged by
subsequent notification and this is done in exercise of the
general power available under the General Causes Act to
extend tine. This subm ssion does not support the argunent of
| earned counsel that the general power under Section 21 of
the General C auses Act is also available to reconstitute
the Conmi ssion by replacenent or substitution of its sole

t he

Comm
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menber. The aid of Section 21 of the general O auses Act for
enl argenent of time does not conflict wth the context or
schenme of the Conmissions of Inquiry Act.

The context as well as the scheme of the Commi ssions of
Inquiry Act, 1952 clearly indicate that Section 21 of the
CGeneral C auses Act, 1897 cannot be invoked to enlarge the
Governnent’ s power to reconstitute the Conmi ssi on
constituted under Section 3 of the Act in a manner other
than that expressly provided in the Conm ssions of Inquiry
Act. There being no express power given by the Comm ssions
of Inquiry Act to the appropriate Government to reconstitute
the Conmmi ssion of Inquiry constituted under Section 3 of the
Act by replacenment or substitution of its sole nenber and
the existence of any such power being negatived by clear
i mplication, no such power can be exercised by the
appropriate Government. The schene of the enactnent is that
the appropriate Government should have no control over the
Conmi ssion afterits constitution under Section 3 of the Act
except for the purpose of filling any vacancy which may have
arisen in the office of a nember of the Conmi ssion apart
fromw nding up the Commi ssion by issuance of a notification
under Section 7 of the Act if the continued existence of the
Conmmi ssion is considered unnecessary. The vacancy in the
office of a menber ~ of the Conm ssion may arise for severa
reasons, including resignation by the nenber, when the
CGovernment’s power to fill the vacancy under Section 3(3) of
the Act can be exercised. Even though a case of inplied
resignation creating an inplied vacancy was set up by the
State of Madhya Pradesh beforethe Hi gh Court, that stand
was rightly abandoned before us by Shri Shanti Bhushan

W have no doubt that the rule of construction enbodied
in Section 21 of the General C auses Act cannot apply to the
provi sions of the Commissions of Inquiry Act 1952 relating
to reconstitution of a Conmission constituted thereunder
since the subject-matter, context ~and effect of such
provisions are inconsistent with such application. Mreover,
the construction nmade by us best harnoni ses with the subject
of the enactment and the object of the |legislation
Restoring public confidence by constituting a Conmmi ssion of
Inquiry to investigate into a 'definite matter of  public
i nportance’ is the purpose of such an exercise. It is,
therefore, the prine need that the Commission functions as
an i ndependent agency free fromany governnental contro
after its constitution. It follows that after appointnent,
the tenure of nmenbers of the conmission should not be
dependent on the will of the Governnent, to secure their
i ndependence. A body not so independent is not- likely to
enjoy the requisite public confidence any may not attract
men of quality and self-respect. In such a situation, the
object of the enactnent would be frustrated. This aspect
suggests that the construction nmade by wus, apart from
har moni si ng the provisions of the statute, also pronotes the
object of the enactnent while the construction suggested by
the appellant frustrates both.

Shri Shanti Bhushan pl aced reliance on the decision in
Mnerva MIls Ltd. v. Their Wrkers, 1-19541 S.C R 465. In
that decision, the power of the appropriate Governnent under
Section 7 of the Industrial D sputes Act, 1947 to constitute
an industrial tribunal for a fixed period of time and to
constitute a newtribunal on the expiry of that period to
hear and di spose of references nade to the previous tribuna
whi ch had not been disposed of by that tribunal was uphel d.
Shri Shanti Bhushan contended that the observations made in
that decision are not confined to the exercise of that power
on the expiry of the tenure of the tribunal first
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constituted. It was clearly indicated in that decision that
"when the life of the first tribunal automatically came to
end by efflux of tine, no question of vacancy in the office
really arose and, therefore, it was not a case falling under
sub-clause (2) of Section 8 but the situation that arose
fell within the anbit of Section 7. The observations made
in that decision have to be read in the context of the facts
of that case. That decision is clearly distinguishable.

On the other hand, Shri Kapil Sibal placed reliance on
The State of Bihar v. D.N. Ganguly & Others, [1959] S.C. R
1191. This decision also related to the reference of a
di spute under the Industrial D sputes Act, 1947. It was
pointed out that it was well settled that the rule of
construction enbodied in Section 21 of the General O auses
Act can apply to the G provisions of a statute only where
the subject-matter, —context, and effect of such provisions
are in no way inconsistent with such application . On this
basis it was held that it did not apply to Section 10(1) of
the Industrial” Disputes Act. On a construction of Section
10(1 ) of the Industrial Disputes  Act, 1947, it was held
that it does not confer on the appropriate Governnent the
power to cancel or supersede a reference nmade thereunder in
respect of an industrial dispute pendi ng adjudication by the
tribunal constituted for that purpose. Reliance placed on
Section 21 of the/ General C auses Act on behalf of the
CGovernment to invoke such a power by necessary inplication
was clearly negatived. The decision of this Court in M nerva
MIls Ltd. (supra) was distinguished as we have already
indicated. In our opinion, the ratio in D.N. Ganguly (supra)
supports the viewtaken by us -in the present case that
Section 21 of the General Clauses Act cannot be invoked to
support the inpugned action of the State of Madhya Pradesh
as contended by Shri Shanti Bhushan. ~The construction
suggested by Sri Shanti Bhushan i's inconsistent with the
provisions and the scheme of the Conmi ssions of I nquiry
Act, 1952 and nust, therefore, be rejected.

Adm ttedly, the power under Section 3(3) of the
Conmi ssions of Inquiry Act, 1952 was not available to the
State of Madhya Pradesh in the facts of the present case to
appoi nt any other person replacing Justice S'T. Ramalingam
as the sole menber of the Conmi ssion of |nquiry.” The power
under sub-sections (1) and (2) of Section 3 read wth
Section 21 of the General O auses Act or even Sections 14 or
16 thereof was also not available for this purpose, for the
reasons given earlier. Accordingly, the notification dated
10.7.1991 appoi nting Justice GG Sohani and the
notification dated 9.1.1992 appointing Justice Kam akar
Choubey were both invalid. It is not unlikely that Justice
G G Sohani mmy have resigned form ng the same opi ni on when
hi s appoi ntment was chal | enged. However, the State of Madhya
Pradesh did not choose to reflect and reconsider the
legality of its action in spite of the resignation of
Justice GG Sohani and it continued to nove in the wong
direction by making another invalid appointment of Justice
Kam akar Choubey.

Consequently, these appeals are disnmissed and the
i mpugned j udgnent of the H gh Court guashing the
notifications dated 10.7.1991 and 9.1.1992 is sustained for
the aforesaid reasons given by us. The State of Mdhya
Pradesh shall, in view of the retirenent of Justice S.T.
Ramal i ngam as a Judge of the Madras Hgh Court in the
neanwhi | e, take necessary action to finalise his terns and
conditions in accordance with the guidelines issued by the
Government of India in this behalf. Such action be taken
promptly to avoid any undue delay in conpletion of the
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Commi ssion’s task.
N. P. V.

No costs.

Appeal

di sm ssed.




