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ACT:

Uttar Pradesh Urban Buil dings (Regul ation Letting, Rent
and Eviction) Act 1972, < section 12 (3) read with section 3
(a) and 3 (g)-Interpretation of the phrase "if the tenant or
any nenber of his fanm|ly" occurring therein-Deened cessation
of the tenancy and Deened vacancy of ‘the tenanted premni ses,
when occurs, explained-Right to occupy the tenanted prem ses
by the heirs under section 12, clarified.

HEADNOTE

Under section 12 (3) of the Utar Pradesh  Urban
Bui | di ngs (Regul ation of Letting, Rent and Eviction Act,
1972. ' in the case of a residential building, if the tenant
or any nenber of his famly builds or otherw se acquires in
a vacant state, or gets vacated residential building in the
same city, nunicipality, notified area or town area i n which
the building under tenancy is situate, he shall be deemed to
have ceased to occupy the building under his tenancy: Y.
"Tenant’ ac cording to the definition in clause (a) of
section of 3 the Act in relation to a building neans: 'a
person by whomits rent is payable, and on the tenants’
death (1) in the case of a residential building, such only
of his heirs as nornmally resided with himin the building at
the time of his death; (2) in the case of a non-residentia
building, his heirs.” Under clause (g) of section 3 of the
Act, "Famly' inrelation toa land lord or tenant  of a
buil ding neans: "his or her-(i) sp (ii) male linea
descendants; (iii) such parents, grand parents.-and any
unmarried or w dowed or divorced or judicially separated
daught er or daughter of a malelineal descendant, as nmay have
been normally residing with himor her, in and includes in
relation to a landlord, any famly having a legal right of
resi dence in that building."

One Manzoor Hussain a tenant of the suit prenises
| ocated at Aligarh died in 1969, |eaving behind a w dow and
three sons-Mohd. Azeem (the appellant), Mhd. Naim Mhd.
Nadeem and a daughter Nauzhat, who continued to live in the
tenanted prem ses on paynent of rent by the appellant. The
Rent Control |nspector subnmitted a report on June 22, 1983
that Naim appellants’ brother, had built a house in 1978 or
1979 and, therefore, the tenancy nmust be deened to have
term nated in view of the provisions contained in section 12
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of the Act. The prescribed Authority ordered the eviction in
spite of the contest that under section 12 the right to
occupy by other heirs continued. The revision before the
District Judge failed and the wit petition filed in the
H gh Court of Allahabad was dismissed in limne, in view of
the Full Bench deci sion of that H gh Court in the case of
Sm. Rana Devi Shakya and Anr. v. The
907
Additional District Judge, Lucknow & Anr., 1981 All ahabad
Rent Cases 305. Hence the appeal by special |eave of the
Court.

Allowi ng the petition, the Court,
N

HELD: 1.1 Wen tho Utar Pradesh Urban Buildings
(Regul ation of Letting, Rent and Eviction) Act, 1972 defines
"tenant" and "famly" reference to personal law is
irrelevant and the concept of-joint tenancy is foreign
Therefore, when one of the nenbers of the famly built a
house or 'noved into a vacant' premses (other than the
tenanted preni ses  in occupation) it cannot be said that
there was a deened cessation of the tenancy and a deened
vacancy occurred of the tenanted prenises.

1.2 It is true -that the |legislative purpose behind
section 12 appears 'to be in keeping with the schene of the
Act - maki ng avail able as nuch accommpdation as possible for
allotment to needy persons. That being the purpose, the
| egislature could not have intended to render persons
rehabilitated in tenanted preni ses honel ess.

1.3 As the definition of "tenant" in clause (a) of
section 3 indicates, on a tenants’ death his heirs as
normal ly resided with him wuld also be tenants qua
residential buildings. The definition -does not warrant the
view that all the heirs will become a body of tenants to
give rise to the concept of joint tenancy. which heir
satisfying the further qualification in section 3 (a) (1) of
the Act in his not right becones-a tenant and com ng the
section 12 (3) of the Act, the/words "the tenant or any
nmenber of his famly" will refer to the heir who has becone
a tenant under the statutory definition and nenbers of his
famly. If everyone’'s interest was to be w ped out, section
3 had to provide differently and instead of ’'he shall be
deened to have ceased to occupy the building under his
tenancy’ as occurring in sub-section, (3) would have been
nade to all the tenants in section 12. Fam |y’ having been
defiled, for convenience in the facts of the present appea
gua Naim the definition Wuld cover Naims wife, his male
i neal descendants, his nmother and those who are covered by
clause (iii) 1in the definition of famly. It would not by
any stretching enbrace the appellant or his brother Nadeem
and the sister. Therefore, when Nadeem built a house and
shifted to it, the tenancy of the appellant and his brother
along with their nother and sister did not term nate.

Smt. Rama Devi Shakya and Anr. v. the Additiona
District Judge, Lucknow & Anr, 1981 All ahabad Rent Cases 305
overrul ed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. GCvil Appeal No. 360 of
1985.

Fromthe Judgnent and Oder dated 23.5.1984 of the
Al'l ahabad Hi gh Court in WP. No. 4230 of 1984.

Shakeel Ahned Syed for the Appellant.

|.S.. Sawhney for the Respondents.
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908

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. The appellant, who filed a wit
application before the Allahabad Hi gh Court assailing the
revi sional order of the District Judge of Aligarh, is in
appeal by special |eave.

One Manzoor Hussain was adnittedly the tenant of a
prem ses located at Aligarh. He died in 1969 | eavi ng behind
a widow and three sons-Mhd. Azeem (the appellant), Mhd.
Nai m Mohd. Nadeem and a daught er-Nuzhat. The w dow and the
sons and the daughter of Manzoor continued to live in the
tenanted prem ses on paynment of rent. It is the case of the
appel l ant that being the eldest nenber of the fam |y he was
paying that rent. The Rent Control |Inspector submitted a
report on June 22, 1983, that Naim appellant’s brother, had
built a house four ~or five years before in Amir N san, a
part of the city of Aligarh and, therefore, the tenancy nust
be deemed to have terminated in view of the provisions
containd /in section 12 of© the U P. Uban Buildings
(Regul ati'on-of Letting, Rent and Eviction) Act, 1972 (' Act’
for short). Wen notice was issued  fromthe Court of the
Rent Control and Eviction Oficer, Aligarh, respondent 2
herein, the appellant entered contest by filing an affidavit
to the affect that he has been living with 13 menbers of his
famly in the prem'sesand rent was being collected fromhim
following the death of his father Manzoor Hussain. Merely y
because Naim had built a house in 1980, the tenancy in
favour of the other ' heirs of Mnzoor Hussain would not
terminate and in such circunstances the prem ses cannot be
held to become vacant —and available for allotnent to sone
ot her person. The Prescribed Authority did not accept the
contention of the appellant and held that “the ‘house in
guesti on nust be deened to have becone vacant when Naim who
was a nenber of the fanmily, had built~ a house. Appell ant
carried a revision before the Di'strict Judge, respondent 1,
whi ch was di sm ssed. The revisional authority placed
reliance on a Full Bench decision of the Allahabad High
Court in the case of Snmt. Rama Devi Shakya and Anr. v. The
Additional District Judge, Lucknow & Anr(1l). The Full Bench
had hel d;

(1) 1981 Al ahabad Rent Cases 305.

909

"Where one of the co-tenants builds or otherw se

acqui res another residential building wi-thin the
neani ng of sub-s. (3) of s. 12, the tenant, nanely, the
entire set of co-tenants shall be deenmed to have ceased
to occupy the building under his sub-tenant. It cannot
be that the share belonging to the co-tenant in default
al one shall fall vacant."

The wit application filed by the appellant before the
H gh Court was sunmarily dismissed as the Court was of the
viewthat it was not a fit case for interference under Art.
226 of the Constitution.

At the hearing the decision of the Full Bench of the
Al | ahabad High Court In Rama Devi’'s case was pl aced before
us. An attenpt was nmde on the appellant’s side to show that
the interpretation put on s. 12 (3) of the Act was erroneous
and a wong conclusion had been reached Counsel for
respondent 3 appointed by the Suprene Court Legal Aid
Conmittee supported the judgment and relied upon its
conclusion for upholding the decision of the |earned
District Judge.

Ref erence to sonme of the provisions of the Act becones
necessary before we proceed to make an analysis of the ful
Bench decision. Chapter I1l of the Act nakes provision for
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regul ation of letting. Section 11 provides that "no person
shall let any building except in pursuance of an all otnent

order issued wunder s. 16". Section 12 makes provision for
deenmed vacancies of buildings in certain cases. Sub-s. (3)
of s. 12 is relevant for the disposal for the appeal. That
sub-section runs thus:

"In the case of a residential building, if the
tenant or any menber of his family builds or otherw se
acquires in a vacant state or gets vacated a
residential building in the same city, mnunicipality,
notified area or town area in which the buil di ng under
tenancy is situate, he shall be deened to have ceased
to occupy the building under his tenancy :.. "

As the words "tenant" and "fam |ly" occur in sub-s. (3),
reference to the definitions of these two terns is also

rel evant.

910

"Tenant” and fam'|ly have been defined in clauses (a) and (Q)
respectively of s.-3. ’'Tenant’ according to the definition

inrelation” to a building neans: a person by whomits rent
is payable, and on the tenant’s death-(1) in the case of a
residential building, such only of his heirs as normally
resided with himin the building at the tine of his death;
(2) in the case of a non-residential building, his heirs.”
"Fam |y’ in relation to a landlord or tenant of a building,
neans: "his or her-(i) spouse; (ii) nmale |lineal descendants:
(iii) such parents, grand parents and any unmarried or
wi dowed of divorced or judicially separated daughter or
daughter of a male lineal descendant, as may have been
normal Iy residing with himor her, and includes, in relation
to a landlord, any female having a |l egal right of residence
in that building."

There is no dispute that along wth Manzoor his wife,
his three sons and the daughter were living in the disputed
prem ses. After Manzoor’s death, the w dow, the three sons
and the daughter continued to live in that house. There is
reference to paynment of rent in the order of the Prescribed
Authority and in the petition for Special Leave an‘assertion
has been nade that it was the appellant who had been payi ng
the rent after the death of Manzoor. This plea has not been
controverted. In the setting of things, the appellant being
the el dest son, was naturally expected to pay the rent.
There is material on record to show that Azeem and Naim were
already married and have been living along with their wves
in the house along with other nmenbers of the famly.

As the definition of "tenant’ indicates, on atenant’s
death his heirs as normally resided with himwould al so be
tenant qua residential buildings. Therefore, the w dow, al
the three sons and unmarried daughter becane tenants when
the Act cane into force notwithstanding the fact that
Manzoor had died in 1969.

We may now revert to s. 12(3) of the Act. Admittedly we
are concerned with a residential building. It is the case of
the Prescribed Authority and there is no dispute about it,
that Naim has built a house in the sane city sone tine in
1980. Naim s building a house and noving into it cannot wi pe
out the interest
of the w dow, other two sons, including the appellant and
the daughter, if in their own right they were tenants by
satisfying the requirenents of the definition. The words ’if
the tenant or any

911
menber of his family' obviously nean, in the facts of the
case, Nai m and the nenbers of his family and do not relate

to the widow, other two sons and the daughter of Manzoor. |If
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everyone's interest was to be wiped out, s. 3 had to provide
differently and instead of 'he shall be deemed to have
ceased to occupy the building wunder his tenancy as
occurring in sub-s. (3) reference would have been nmade to
all the tenants.

The ratio of the Full Bench decision to which we shal
presently advert and which has been relied upon by the
Prescribed Authority and the l|earned District Judge, is
bound to lead to situations which could never have been
contenplated by the legislature. For instance, if Naimor
Nadeem found inconvenient to live with the other menbers of
famly when Mnzoor died and he nmnpved into another house
with a viewto living separately and the fact of such a nobve
on his part brought about cessation of tenancy and the house
Manzoor lived in was deenmed to have becone vacant, the
wi dow, the other sons and the daughter of Manzoor would
i mediately find thenselves in a very helpless condition. O
for instance, if one  of the sons got an enploynent in a
Factory located within the sane city and for convenience
noved into a Factory quarter for residence, the same result
woul d ensue to the nmiserable plight of the other nmenbers. O
consider the case of a divorced daughter of the tenant
l[iving with him when she builds or acquires a separate
prem ses with funds provided by her ex-husband. No sooner
she noves into her house, the father’s tenancy conme’'s to an
end. O take the case of an expanding famly. Several sons
cone of age are nmarried and many children are born to them
The acconmpdati on becones insufficient and one or two of the
sons nove into a separate house to ease the situation. If in
such prem ses, father’s tenancy term nates and the daughter
whi ch he and menbers of his famly reside is deenmed to have
beconme vacant, the famly would be visited with hardship
knowi ng no bounds. Take the unhappy and niserable |ot of a
coupl e whose infirmson, suffering from a serious nmalady
hi ghly contagious, is shifted to an independent residence
for exclusion. Wuld that too | ead to term nation of tenancy
qua the main residential prem ses ?

In an Act intended to stabilise letting, ‘rent and
eviction by regulation, the Ilegislature could not have
evi nced such intention
912
It is true that the legislative purpose behind s. 12 appears
to be in keeping with the schene of the Act-nmaking avail able
as much accommpdation as possible for allotnent to needy
persons. That being the purpose, the |egislature could not
have i ntended to render persons rehabilitated in tenanted
prem ses homel ess. In our view, when the Act defines tenant’
and "famly' reference to personal lawis irrelevant and the
concept of joint tenancy is foreign

Now a reference to the Full Bench decision/ The
foll owi ng questions had been referred to the Full “Bench for
deci si on:

1. (a) Wiether the view expressed in Budh Sen v.

Sheel Chandra Agarwal. 1977 AW 553, and Ranesh
Chand Bose v. Gopeshwar Prasad Sharma, 1976 AWC
301, to the effect that the heirs of a tenant are
tenant s-i n-conmon  and not joint tenants, s
consistent with the view expressed by the Suprene
Court in Badri Narain v. Rameshwar Dayal, AIR 1951
SC 186 ?

(b) Do such heirs of a tenant becone tenants in commobn

inter se but remain joint tenants qua the |andlord ?

(c) Wiat is the effect of one such heirs acquiring

anot her building as nmentioned in section 12(3) of U P.

Act No, 13 of 1972 ?
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2. Whet her the view expressed in Shri Nath Tandon v.

Rent Control & Eviction Oficer, 1979 Al Rent Cases

541, to the effect that a nenber of the fanmily who

acqui res another building should both have been wholly

dependent on himfor section 12(3) to be attracted, is
consi stent with Explanation (b) to s. 12(3) ?"

The Full Bench proceeded on the basis that the heirs
becorme joint tenants and answered the mai n probl em by saying
that if any nmenber of the famly of such joint tenants built
or acquired a house in vacant state the tenancy would be
deenmed to have ceased. In framng the questions for
reference and in answering the referred questions, the
definition of ’'tenant was lost sight of. Al the heirs as
normally reside with the deceased tenant in the
913
building at the time of ~his death become tenants. The
definition does not warrant the viewthat all the heirs
wi |l becone a body of tenants to give rise to the concept of
j oi nt t enancy. Each hei r sati sfying the further
qualification ins. 3(a)(1l) of the Act in his own right
beconmes a tenant and when we cone-to s. 12(3) of the Act,
the words "the tenant ~or any nenber of his famly" wll
refer to the heir who has become a tenant wunder the
statutory definition and nmenbers of his famly. ’'Famly
havi ng been defined, for convenience if we refer to the
facts of the present’ appeal qua Naim the definition would
cover Naims wfe, his nmale |lineal descendants, his nother
and those who are covered by clause (iii) in the definition

of famly. It would not by any stretching enbrace the
appel l ant or his brother Nadeem and the sister. the Ful
Bench, in our view, fell into an error in workinng on the

basis of joint tenancy running counter to the schene under
the Act. The conclusion reached by ~the Full Bench, in our
viewis, therefore, wholly wunsustainable and we cannot
extend our agreenent to the conclusion that when one of the
menbers of the famly built house or noved into a vacant
prem ses (other than the tenanted prenises in occupation),
there was a deened cessation of the tenancy and a deened
vacancy occurred of the tenanted prem ses.

Now coming to the facts of the appeal, when Nai m built
a house and shifted into it, the tenancy of the appell ant
and his brother along wth their nother and sister did not
term nate. They continued to be tenants in their own right
bei ng covered by the definition of "tenant’ and there is no
deened vacancy as held by the Prescribed  Authority, the
| earned District Judge and the High Court. The appeal is
all owed and the decisions of the different forunms referred
to above are set aside with costs through out. Respondent 2
who by naking his order of deened vacancy gave rise to the
di spute which ultimately required the appeal to be brought

up here, in our opinion, nust al one bear the costs. Hearing
fee is assessed at Rs. 2,000.
S. R Petition allowed.
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