Crl.A. No. 1085 of 2003 REPORTABLE

N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1085 OF 2003

GURDEEP SINGH ... .. APPELLANT
VERSUS
STATE OF PUNJAB & ORS.  ..... RESPONDENT
ORDER
1. Thi s appeal arises out of the follow ng facts:

1.1 The appellant Gurdeep Singh was the husband of
t he deceased Rajender Kaur. The couple had got married
on the 14t of Cctober, 1989 and it is the case of the
prosecution that a substantial anpbunt of noney far
beyond the neans of the bride's famly had been spent at
that tinme though the appellant, his parents, sisters and
other relatives remained dissatisfied. It appears that
the demands for dowy continued unabated and about one
year before the death the appellant demanded a sum of
25,000/ - for the purchase of a notorcycle, and this
anount was i ndeed handed over to the appellant but was

utilised for purchasing a plot instead. It is further
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the prosecution story that despite having received the
aforesaid anmount, the deceased continued to suffer at
the hands of her husband and his relatives and that
despite the efforts of a panchayat in the matter no
suitable result followed. It is further the prosecution
story that the appellant and his relatives adm ni stered
poison to Rajinder Kaur on the 27th July, 1995 which
caused her death and that three days thereafter
information was received by Gurdev Singh P.W 2, her
brother, and Satnam Singh, P.W 3 her father on which
they alongwith others rushed to the matrinonial hone of
Raj i nder Kaur but found that the dead body had been
hurriedly crenmated. GQurdev Singh P.W2 thereupon gave
an application Exhibit PB to the Station House Oficer,
Police Station, G dderbaha and on its basis a daily
diary entry was recorded and after a prelimnary probe,
a First Information Report for offences puni shabl e under
Section 304B and 498A IPC was registered on the 8th
August, 1995. After investigation, Gurdeep Singh, the
appellant herein, his brothers, Harbhajan Singh and
Daljit Singh, parents, Jit Singh and Satnam Kaur, and
sisters Darshan Kaur and Daljit Kaur were brought to
trial for the aforesaid offences. The trial court vide
its judgnent dated 15t July, 2000, found the charge

under Section 304B proved against the appellant, Jit



Crl.A. No. 1085 of 2003 REPORTABLE

Singh and Satnam Kaur and the three were, accordingly,
sentenced to undergo rigorous inprisonment for ten
years. The trial court, however, gave the benefit of
doubt to Harbhajan Singh, Daljit Singh, Darshan Kaur and
Daljit Kaur and acquitted them of the charge. The
matter was thereafter taken in appeal by the convicted
accused, and the Hgh Court, has, by the inpugned
judgment dismssed the appeal of Gurdeep Singh and
all owed the appeal of Jit Singh and Satnam Kaur. The
solitary appellant now before us is Gurdeep Singh.

2. M. Sudhir Walia, the |earned counsel for the
appel l ant has raised several argunents before us during
the course of the hearing. He has first pointed out
that the presunption under Section 113B of the Indian
Evi dence Act could be drawn with respect to a dowy
death only if the ingredients of Section 304B of the
I ndi an Penal Code were spelt out and in the light of the
uncertain evidence that had come on record, nore
particularly, as there was no evidence of an unnatura
deat h or denmands being nade for dowy or other articles
soon before the death, the said provision was
I napplicable. It has also been pointed out that the
prosecution story that °25,000/- had been spent to buy a
plot was on the face of it wong in the light of the

docunentary evidence proved by D.W 2 Ram Chand, an
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enpl oyee of the bank who deposed to the effect that a
sum of 93, 000/- had been wi thdrawn fromthe bank on the
27th of  July, 1994, and the statenent of DW 4-
Pushpi nder Singh, Junior Assistant, Tehsil Ofice,
G dderbaha from the Sub-Registrar's office who deposed
that a sale deed for a plot priced at "54,000/- had been
executed and as such the facts indicated that the entire
anount for the sale had conme fromthe account of Gurdeep
Singh the appellant herein. He has, accordingly,
poi nted out that there was no evidence with respect to
any demand being nade soon before the death. The
| earned counsel has also placed reliance on a judgnent

of this Court in Suresh Kumar Singh v. State of Utar

Pradesh (2009) 17 SCC 243. He has, in addition, argued
that the prosecution story that PW 2, P.W 3 and ot her
relatives had not been called to attend the cremation
was in clear contradiction vis-a-vis their statenents
recorded under Section 161 Cr.P.C. and the evidence in
Court and that this contradiction had been pointed out
during the course of the cross exam nation. In the
alternative, it has been submtted that assuming for a
nonent that no statenents of P.W. 2 and 3 under
Section 161 Cr.P.C. had been recorded, as deposed by
themin their evidence, the prosecution would still not

gain any advantage as a statenent recorded in Court for



Crl.A. No. 1085 of 2003 REPORTABLE

5
the first time would have very limted evidentiary
val ue.
3. M. Kuldip Singh, l|learned counsel for the State

has, however, supported the judgnent of the trial court
and the Hgh Court and has submtted that as the
deceased was a young wonan, a presunption had to be drawn
that she had died an unnatural death and as such the
provi sions of Section 113B of the Evidence Act would be
applicable to the facts of the case.

4. W have heard the |earned counsel very carefully
and have gone through the record.

5. W first find that the evidence with respect to
the appellant Gurdeep Singh i1s alnost identical wth
that of the six accused who have been acquitted of the
sane charge — two by the Hgh Court and four by the
trial court and he appears to have been singled out as
bei ng the husband. W first take up the argunent
relating to Section 304B and the presunption drawn under
Section 113B. A bare reading of Section 304B pre-
supposes several factors for its applicability, they
being:- (i) death should be of burns or bodily injury or
has occurred otherw se than under nornmal circunstances:
(ii) within seven years of the marriage; and (iii) that
soon before her death she had been subjected to cruelty

or harrassnent by her husband or her relatives. Thi s
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Court in Suresh Kumar Singh's case supra has held that

even if one of the ingredients is not made out, the
presunpti on under Section 113B of the Evidence Act woul d
not be available to the prosecution and the onus would

not shift to the defence.

6. W find in the present case that there is no
evi dence of wunnatural death. It is the prosecution
story that the deceased had been poi soned. It has,

however, cone in the evidence, and in particular, in the
report of the Forensic Science Laboratory dated 21st
August, 1995, that on an analysis of the bones and ashes
no poi sonous substance had been found to be present. In
this view of the matter, the nmere fact that the deceased
happened to be a young wonan would not lead to the
inference that she had died an wunnatural death.
Li kew se, we find that the evidence of demand for dowy
or goods soon before death is also |acking. Admttedly,
the only evidence of any demand was of Rs. 25,000/- nade
one year prior to the incident and as per the defence
evidence of DW 2 and DW 4, the noney for the
execution of the sale deed had been taken out fromthe
bank a day earlier. In the light of these two factors
it has been held in paragraph 25 of the above cited case
as under:

I ndi sputably, in order to attract
Section 304B, it is inperative on the part
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of the prosecution to establish that the
cruelty or harassnent has been neted out
to the deceased "soon before her death’

There cannot be any doubt or dispute that
it is a flexible term |Its application
woul d depend upon the factual mat ri x
obtaining in a particular case. No fixed

period can be indicated therefor. It,
however, nust undergo the test known as
Tproximty test'. What , however, IS

necessary for the prosecution is to bring
on record that the dowy demand was not
too late and not too stale before the
death of the victim”

7. We, therefore, find that evidence clearly fails
the proximty test as laid down in the aforesaid
j udgnent .

8. The courts Dbelow have, however , drawn a
presunpti on against the accused primarily on the plea
that they had not inforned the parents of the deceased
that she had died and had hurriedly cremated her dead
body. W further see fromthe evidence of P.Ws. 2 and 3
that in their statenents recorded in Court they did say
that they had received no information about the death on
which they had been confronted with their statenents
recorded under Section 161 of the Cr.P.C. in which they
had stated that they had indeed been present when the
cremation had taken place. In order to explain this
contradiction both these wtnesses disowned their 161
statenents and testified that they had not nade any
statenent to the police. These statenents are, however,

falsified by the evidence of PW 4 ASI Qurnel Singh
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the police officer concerned, who deposed that the
police statenents had been recorded by him as per the
dictates of the two wtnesses. In the alternative,
even assumng that no statenents of P.W. 2 and 3 had
been recorded under Section 161 C.P.C. this factor
destroys the substratum of the prosecution story in a
far greater nmeasure as it nust then be taken that their
statenents were being recorded for the first tine in
Court which would rob them of nmuch of their evidentiary
val ue. In this case, we find that the two w tnesses
are none other than the brother and the father of the
deceased.

9. W are, therefore, of the opinion that as a
result of the cunul ative discussi on above, the appellant
has to succeed. W, accordingly, allow this appeal, set
asi de the judgnents of the courts below insofar as he is
concerned and order his acquittal. Bail bonds stand

di schar ged.

[ GYAN SUDHA M SRA]

NEW DELHI
AUGUST 25, 2011.
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