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1. This crimnal appeal by special |eave is directed

agai nst the judgment and order dated 23.11.2004 passed by

the H gh Court of Rajasthan, Jaipur Bench in Crimnal Appea
(DB) No. 990/2002, which upheld the conviction and sentence

of the appellant under Sections 364, 450, 302, 201 of the Indian
Penal Code, 1860 (for short "I1.P.C.").

2. The rel evant facts of the case as per the
prosecution are that Kalu (the deceased) was Chowkidar in the
of fice of Agriculture Extension Bundi and his duty was during
the night in the office prem ses. He was found m ssing under
nysterious circunstances on 15.07.2000, hence informant

Ranesh Chand Jain, Assistant Director |odged a witten report
on 15.07.2000 at 7:30 amin the Police Station, Bundi. On the
basis of the report, a case under Section 456/ 364 |PC was

regi stered and investigation comenced. During the

i nvestigation, it was revealed that Kalu was a star witness in a

crimnal case registered against the appellant-Vinay D. Nagar
and ot hers under Sections 365, 364, 328, 342, 323 |IPC. As per
the prosecution case, the accused along with his other

conpani ons had abducted a child Sonu on 07.07.2000 and had
brought Sonu in the office where Kalu was Chowki dar and kept
himin the office for sone time. The activities of the accused
and hi s conpani ons nade Kal u suspicious. Since Kalu had

seen the accused with Sonu and as the accused was a-Cerk in
the sane office where Kalu was posted as a Chowki dar, the
statenment of Kalu was recorded by the Investigating Oficer
under Section 161 of the Code of Crimnal Procedure, 1973 (for
short "Cr.P.C."). The Investigating Oficer noved an application
before the Magistrate on 12.07.2000 to record the“statenent of
Kal u under Section 164 Cr.P.C. and Kalu was to be produced
before the Magistrate on 17.07.2000, the date given by the

Magi strate. But in the intervening period, his dead body was
found in a tank on 19.07.2000. The post nortemreport

i ndi cated that the death of the deceased was honicidal. The
appel | ant -accused was arrested and put to trial. In his
statenment under Section 313 Cr.P.C., he stated that on the

rel evant date he had gone to Bonbay, but the explanation was
found false in view of the evidence |led by the prosecution
whereby it was found that he had gone to Ahnedabad and not

to Bonbay. The Session Court found the accused guilty and
convi cted him

3. The accused preferred an appeal before the Hi gh

Court which was dismssed holding that in the fact- situation the
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deceased had seen the accused with Sonu and had naned the
accused as the nain culprit. The statenent of Kalu was

recorded under Section 161 Cr.P.C on 10.07.2000. On

09. 07. 2000, the accused absented hinself fromthe office and

di sappeared wi thout subnmitting any |eave application. Lat er
on, Kalu was found dead on 19.07.2000. It was held by the

Hi gh Court that the evidence collected by the prosecution

shows that the accused had a strong notive and the

opportunity for committing a crinme. The H gh Court further held
that the accused was abscondi ng and hence the di sappearance

of the accused after the occurrence was a rel evant

ci rcunmst ance which in the absence of plausible rebutta

evi dence can be taken into consideration. The H gh Court was
of the viewthat fromthe aforesaid circunstances an inference
can be drawn towards the appellant’s guilt. Al the

af orementi oned circunstances taken cumul atively have forned

a chain so complete that there is no escape fromthe concl usion
that within all human probability the crine was commtted by
the appel 'ant -and none el se. Hence, the appeal was dism ssed
by the Hi'gh Court.

It is urged by Shri U U Lalit, |earned senior counse
for the appell ant that the appellant’s conV|ct|0n i s based on
circunmstantial evidence. The prosecution has relied upon the
statenment made by the deceased Kal u under Section 161
Cr.P.C. to prove the notive for conmission of the crime. As
per the | earned senior counsel, the statenent of Kalu under
Section 161 Cr.P.C. read with Section 32 of the Indian
Evi dence Act, 1872, is not admi ssible and thus the courts bel ow
have comm tted an error in relying on the statenment nade by
the deceased Kal u under Section 161 C.P.C. for the alleged
notive of the appellant to commt the crine. It is further urged
that the prosecution has completely failed to prove the chain of
ci rcunst ances which should point to the guilt of the accused
and none el se.

5. This Court in several cases has expounded
principles for cases based on circunstantial evidence. In the
case of C. Chenga Reddy & O's. v. State of Andhra

Pradesh, AIR 1996 SC 3390, this Court in para 20-A observed

t hus:

"I n a case based on circunstantial evidence, the
settled law is that the circumstances from which the
conclusion of guilt is drawn should be fully proved and
such circunstances must be conclusive in nature.

Moreover, all the circunstances should be conpl ete and
there should be no gap left in the chain of evidence.
Further, the proved circunmstances nust be consi stent
only with the hypothesis of the guilt of the accused and
totally inconsistent with his innocence. \005"

Further, in Padala Veera Reddy v. State of Andhra Pradesh
& Ors., 1989 (Supp) 2 SCC 706, it was |aid down that when a
case rests upon circunstantial evidence, such evidence nust
satisfy the followi ng tests:

(1) the circunstances fromwhich an inference of guilt is
sought to be drawn, nust be cogently and firmy

est abl i shed,;

(2) those circunstances shoul d be of a definite tendency
unerringly pointing towards guilt of the accused;

(3) the circumstances, taken cunul atively, should forma
chain so conplete that there is no escape fromthe
conclusion that within all human probability the crinme was
conmitted by the accused and none el se; and

(4) the circunstantial evidence in order to sustain

convi ction rmust be conplete and incapabl e of expl anation
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of any other hypothesis than that of guilt of the accused
and such evidence should not only be consistent with the
guilt of the accused but should be inconsistent with his
i nnocence.

The principle of lawis well established that where the evidence
is of a circunstantial nature, circunstances from which the
conclusion of guilt is to be drawn should in the first instance be
fully established, and the facts, so established, should be
consi stent only with the hypothesis of the guilt of the accused.
The circunstances shoul d be of a conclusive nature and they
shoul d be such as to exclude hypothesis than the one proposed

to be proved. In other words, there nust be chain of evidence
so conplete as not to | eave any reasonable ground for a

concl usion consistent with the innocence of the accused and it
must be such as to show that within all human probability the
act nust have been-done by the accused.

6. The circunstances on which the reliance has been
pl aced by the prosecution are that Kalu was the prinme wtness

in Sonu’s kidnapping case and had nade Section 161 Cr.P.C.
statenent alleging that the accused was responsible for
abduction of Sonu; that it was apprehended by the appell ant

that Kalu woul d nake a statement before the Magi strate under
Section 164 Cr.P.C. on 17.07.2000 indicting the appellant,

hence the appel | ant-accused had strong notive to elimnate

Kal u; that the accused absented hinself fromthe office from

10. 07. 2000 wi thout' taking | eave; and that in-his Section 313
Cr.P.C. statement he stated that he had gone to Bonbay but it
was found out that he actually stayed in Ahnmedabad under the
fictitious nane in a hotel from 11.07.2000 to 12.07.2000 and
thereafter in another hotel till 14.07.2000; and that there was a
possibility of the accused reachi ng Bundi from Ahnedabad on

the date of the incident. The fact that he stayed in Ahnmedabad
under fictitious name has been relied upon by the prosecution

to show that his conduct was suspicious. On 15.07.2000, Kalu
was found m ssing under suspicious circunstances and hi's

dead body was found on 19.07.2000.

7. In the statenent recorded by the police under
Section 161 Cr.P.C. in a case registered under FI'R No.

290/ 2000, the deceased Kalu had stated that he was on duty
from5.00 in the evening till 10.00 in the nmorning of 8.7.2000. At
about 8.30 p.m, two nmen cane in a Maruti car and Vinay D

Nagar, Cashier in his Departnent canme on a notorcycle. They

sat in the officer’s roomand started maki ng phone calls.” On
enqui ry being made by him the accused told himthat he was
cal i ng sone acquai ntance. Thereafter, he went to take neals

and when he returned after half an hour, all the three persons
were still there and they left in the same car at 9.00 p.m The
notorcycl e of the accused was |left there. At 5.00 in-the

norni ng, Vinay clinbed over the gate and entered the office.

Vi nay woke hi mup and took out the keys fromthe bag. He

opened the main gate and brought the car inside. He opened

the shutter in the verandah and the room First he took keys
and opened the conputer room and then brought out one child
fromthe rear seat of the Maruti van and put himin the

conputer room That child was kept Iying in the conputer room
for 10-15 minutes. Then after 10-15 m nutes they came out of
that roomand all three of themput the child in the Maruti van
and left. He stated that he had read the newspaper and | earnt
fromothers that |ast night one boy had been abducted. He
stated that he could identify all four persons who had cone to
hi m

8. It is urged by the | earned senior counsel that the
statement recorded by the police under Section 161 Cr.P.C of
the deceased in abduction case is not adm ssible under Section
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162 Cr.P.C. and, therefore, the prosecution could not have
relied upon the statenent of the deceased Kal u recorded by the
pol i ce.

9. The question is whether the statenent recorded
under Section 161 Cr.P.C. of the deceased Kalu in a case

regi stered under FIR No. 290/2000 (abduction case) is

adm ssible in the case registered under FIR No. 301/2000
(murder trial) in view of the provisions of Section 162 Cr.P.C
Section 162 Cr.P.C. reads as under

"162. Statenents to police not to be signed: Use of
statenments in evidence. \026 (1) No statenment nade by

any person to a police officer in the course of an

i nvestigation under this chapter, shall, if reduced to
witing, be signed by the person nmaking it; nor shall any

such statenment or any record thereof, whether in a police
diary or otherw se, or any part of such statenent or

record, be used for any purpose;, save as hereinafter

provided, ~at any inquity or trial in respect of any offence
under investigation at the tine when such statenent was

made:

Provi ded that when any witness is called for the
prosecution in such inquiry or trial whose statenment has
been reduced into witing as aforesaid, any part of his
statenent, if duly proved, may be used by the accused,
and with the permissioon of the Court, by the prosecution
to contradict such witness in the nmanner provi ded by
section 145 of the Indian Evidence Act, 1872; and when
any part of such statenent is so-used, any part thereof
may al so be used in the re-exam nation of such wi tness,
but for the purpose only of explaining any matter referred
to in his cross-exam nation

(2) Nothing in this section shall be deened to apply
to any statenent falling w thin the provisions of clause (1)
of section 32 of the Indian Evidence Act, 1872, or to affect
the provisions of section 27 of that Act.

Expl anation.- An onmission to state a fact or
circunstance in the statenent referred to in sub-section
(1) may anpunt to contradiction if the sane appears to be
significant and ot herw se rel evant having regard to the
context in which such om ssion occurs and whet her any
om ssion anounts to a contradiction in the particular
context shall be a question of fact."

On account of Section 162 Cr.P.C., a statement made by any

person to a police officer in the course of investigation under
Chapter XIl, if reduced into witing, will not be signed by the
person nmaking it, nor such statenment recorded or any part

thereof be used for any purpose at any inquiry or trial in respect
of any offence under investigation at the time when such
statement was nade. Such statement may be used by an

accused and with the perm ssion of the Court by the

prosecution to contradict the wi tness whose statenent was
recorded by the police in the manner provided under Section

145 of the Indian Evidence Act and can al so be used for re-

exam nation of such witness for the purpose only of explaining
any matter referred to in his cross-exam nation. Bar of Section
162 Cr.P.C. of proving the statement recorded by the police

of ficer of any person during investigation however shall not
apply to any statenment falling within the provision of clause (1)
of Section 32 of the Evidence Act, nor it shall affect Section 27
of the Evidence Act. Bar of Section 162 Cr.P.C. is in regard to
the adnmissibility of the statement recorded of a person by the
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police officer under Section 161 Cr.P.C. and by virtue of

Section 162 Cr.P.C. would be applicable only where such

statenent is sought to be used at any inquiry or trial in respect
of any offence under investigation at the time when such
statenment was nade.

10. In the case of Khatri and Qthers v. State of Bihar
& Ors., AIR 1981 SC 1068, this Court has held that Section

162 Cr.P.C. bars the use of any statement nade before the

police officer in the course of an investigation under Chapter
X1, whether recorded in the police diary or otherw se.

However, by the express terms of Section, this bar is applicable
only where such statement is sought to be used ‘at any inquiry

or trial’ in respect of any offence under investigation at the tine
when such statenment was nade. |If the statement made before

a police officer in the course of an investigation under Chapter
X'l is sought to be used in any proceeding, inquiry or trial in
respect of an of fence other than which was under investigation

at the tinme when such statenent was made, the bar of Section

162 will not be attracted.

11. When the statement of Kalu was recorded by the
police officers under Section 161 Cr.P.C. during the

i nvestigation of abduction case of a boy, Kalu was alive and
thus that statement could be used in the subsequent

i nvestigation that was being made with respect to the all eged

mur der of Kal u.

12. It is then urged by the learned senior counsel that
even on lifting of Section 162 bar, it by itself will not make the
statement of Kalu recorded by the police adnmissible in

evi dence. Statenent can be adm tted in evidence only by

virtue of any of the provisions contained inthe Evidence Act.
Therefore, even if the Section 162 bar would not apply to Kalu's
161 statement, would it be admi ssible in evidence. Then the

next step would be to see as to under which provision of the

Evi dence Act, the sane shall be adnmissible. According to the

| ear ned seni or counsel, the statenment of a person who i s not
alive for the purpose of cross-examnation in case need arises,
woul d be adnmissible only if it falls within the four corners of
Section 32 of the Indian Evidence Act.

13. Section 32 of the Indian Evidence Act enunerates
ei ght clauses in which the statenments nade by a dead person

or a person who cannot be found or who has become i ncapabl e

of giving evidence or whose attendance cannot be procured in
court can be adnmitted in evidence. Causes (2) to (8) of Section
32 are not material for the purpose of deciding the present

case. The rel evant provision reads as under:

"32. Cases in which statement of relevant fact by

person who is dead or cannot be found, etc., is

relevant. - Statements, witten or verbal, of relevant facts
made by a person who is dead, or who cannot be found,

or who has becone incapabl e of giving evidence, or

whose attendance cannot be procured, w thout an

amount of delay or expense which under the

ci rcunmst ances of the case appears to the Court

unr easonabl e, are thenselves relevant facts in the

fol |l owi ng cases: -

(1) Wen it relates to cause of death.- Wen the
staterment is made by a person as to the cause of

his death, or as to any of the circunstances of the
transaction which resulted in his death, in cases in
whi ch the cause of that person’'s death cones into
guesti on.

Such statenents are rel evant whether the
person who made them was or was not, at the tine
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when they were made, under expectation of death,
and what ever may be the nature of the proceeding
in which the cause of his death cones into
guestion.”

Clause (1) says that when a statenent is nade by a person as
to the cause of his death or as to any of the circunstances of
the transaction which resulted in his death, such statenent
woul d be relevant. So the question is whether the statenent
made by deceased Kal u under Section 161 Cr.P.C. in previous

i nvestigation woul d be adm ssible as per the second part of
Section 32(1) of the Evidence Act which says that the
statenent nade by a person as to the ‘circunstances of the
transaction which resulted in his death’ would be admi ssible
and whet her the deceased' s statement under Section 161

Cr.P.C. falls under ‘circunstances of the transaction which
resulted in his death’

14. In the case of Pakal a Narayana Swam V.
Enperor, '‘ALR 1939 PC 47, it was held that a statenent nerely
suggesting notive for a crine cannot ‘be admitted in evidence
unless it is so intimtely connected with the transaction itself as
to be a circunstance of the transaction.

In the case of Sharad Bi rdhi chand Sarda v. State of
Maharashtra, AIR 1984 SC 1622, this Court in para 21 held as
under :

"Thus, froma review of the authorities mentioned
above and the clear language of Section 32(1) of the
Evi dence Act, the fol lowi ng propositions energe:

(1) Section 32 is an exception to the rule of hearsay
and nakes adm ssible the statenent of a person who
di es, whether the death is a hom cide or a suicide,
provided the statenent relates to the cause of death, or
exhibits circunmstances leading to the death. In this
respect, as indicated above, the |Indi an Evidence Act, in
vi ew of the peculiar, conditions of our society and the
di verse nature and character of our people, has thought it
necessary to w den the sphere of S. 32 to avoid injustice.

(2) The test of proximity cannot be too literally
construed and practically reduced to a cut-and-dried
forrmula of universal application so as to be confined in a
strait-jacket. Distance of tinme would depend on vary wi th
the circunstances of each case. For instance, where
death is a logical culmnation of a continuous dranma |ong
in process and is, as it were, a finale of the story, the
statenment regardi ng each step directly connected w th the
end of the drama woul d be adni ssi bl e because the entire
statenment woul d have to be read as an organi c whol e and
not torn fromthe context. Sonetines statenents rel evant
to or furnishing an i medi ate notive nay al so be
adnmi ssible as being a part of the transaction of death. It is
mani fest that all these statenents cone to light only after
the death of the deceased who speaks from death. For
i nstance, where the death takes place within a very short
time of the marriage or the distance of tine is not spread
over nore than 3-4 nonths the statenment may be
admi ssi bl e under S. 32.

(3) The second part of . (1) of S. 32 is yet another
exception to the rule that in crimnal |aw the evidence of a
person who was not being subjected to or given an
opportunity of being cross-exam ned by the accused,
woul d be val uel ess because the place of cross-
exam nation is taken by the solemity and sanctity of oath
for the sinple reason that a person on the verge of death
is not likely to make a false statement unless there is
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strong evidence to show that the statenment was secured
ei ther by pronpting or tutoring.

(4) It may be inportant to note that Section 32 does
not speak of honicide al one but includes suicide also,
hence all the circunmstances which may be relevant to
prove a case of hom cide would be equally relevant to
prove a case of suicide

(5) Were the main evidence consists of statenents
and letters witten by the deceased which are directly
connected with or related to her death and which reveal a
tell-tale story, the said statement would clearly fall within
the four corners of Section 32 and, therefore, adm ssible.
The di stance of tine alone in such cases would not make
the statenent irrel evant.”

Further, in the case of Rattan Singh v. State of H macha
Pradesh, AIR 1997 SC 768, this Court has held as under:
"Section 32(1) of the Evidence Act renders a statenent
rel evant whi ch was nmade by a person who is dead in

cases in which cause of his death conmes into question
but its adm ssibility depends upon one of the two
conditions: Either such statement should relate to the
cause of his death or it should relate to any of the

ci rcunst ances of transaction which resulted in his death.
The col |l ocation of 'thewords in Section 32(1)
"circumstances of the transaction which resulted in his
death" is apparently of w der anplitude than saying

"circunmstances whi ch caused his death®. There need not
necessarily be a directed nexus between "circunstances”
and "death". It is enough if the words spoken by the

deceased have reference to any of the transactions which
ended up in the death of the deceased. Such statenent
woul d also fall within the purview of Section 32(1) of the
Evi dence Act. In other words, it i'S not necessary that
such circunstance should be proximate, for, even distant
circunst ances can al so becone adm ssi bl e under the
sub-section, provided it has nexus with the transaction
which resulted in the death."

(Headnot e- B)

In the case of Kans Raj v. State of Punjab & O's., AR 2000
SC 2324, a 3-Judge Bench of this Court dealt with Section
32(1) statenment nmade by the deceased who had all egedly died
due to dowy harassnment and in para 10 hel d as under
"Section 32 of the Evidence Act is an exception to the
general rule of exclusion of hearsay evidence andthe
statements of a person, witten or verbal, of relevant
facts, after his death are adm ssible in evidence if they
refer to the cause of his death or to any circunstances of
the transaction which resulted in his death. To attract the
provi sions of Section 32, for the purposes of admissibility
of the statenent of a deceased the prosecution is

required to prove that the statement was nade by a

person who is dead or who cannot be found or whose

att endance cannot be procured wi thout an anount of

del ay or expense or he is incapable of giving evidence

and that such statenent had been nmade under any of the

ci rcunst ances specified in sub-sections (1) to (8) of
Section 32 of the Act. Section 32 does not require that
the statenment sought to be admtted in evidence should

have been nade in inmm nent expectation of death. The

words "as to any of the circunstances of the transaction
which resulted in his death" appearing in Section 32 rust
have sone proximate relation to the actual occurrence.
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In other words, the statenment of the deceased relating to
the cause of death or the circunstances of the transaction
which resulted in his death nmust be sufficiently or closely
connected with the actual transaction. To make such
statenment as substantive evidence, the person or the

agency relying upon it is under a |l egal obligation to prove
the maki ng of such statenent as a fact. If it is in witing,
the scribe nust be produced in the Court and if it is
verbal, it should be proved by examni ning the person who
heard the deceased maki ng the statement. \005"

15. We have anal ysed the statenent of the deceased
Kalu nade to the police under Section 161 Cr.P.C. W do not
find that the statenent of the deceased was in regard to the
cause of his death, or as to.any of the circunstances of the
transaction which resultedin his death. The statenent is in
regard to the accused’s involvenent in the abduction of a boy
and has no rempte connection or reference to the death of the
deceased and thus woul d not be adm ssible under Section 32

of the Evidence Act. The statenent recorded by the police

al t hough coul d be proved as there woul d not be any bar under
Section 162 Cr.P.C. for proof of such statenent, but it would
not be adm ssible under Section 32 of the Evidence Act, and

thus it could not have been relied upon by the prosecution to
prove the notive for conm ssion of the crinme by the accused
appel | ant .

16. We have gone through the evidence placed on
record by the prosecution. None of the w tnesses stated that

at the relevant tinme and/or rel evant date, they had seen the
accused at Bundi. The w tnesses exam ned by the prosecution
have proved the fact that the accused stayed at sone of the
hotel s i n Ahnedabad, but there is no proof of the fact that he
checked in the hotel (s) giving the fictitious name.  There is no
proof of the accused being |last seen with the deceased. The
prosecution has failed to prove the accused’ s presence on the
date of the incident at Bundi. The evidence adduced by the
prosecution does not point to the/guilt of the accused. The

ci rcunst ances on which the High Court has placed reliance do

not establish the guilt of the accused, nor does- it exclude every
hypot hesi s but the one proposed to be proved by the

prosecution. The prosecution has failed to prove the chain of
evi dence by which one could clearly and unequivocally reach to
the conclusion of pointing the guilt of the accused-appellant for
comm ssion of the crinme.

17. For the aforesaid reasons, the appeal is allowed.
The judgnment of the Hi gh Court and that of the Session Court

are set aside. The accused-appellant is directed to be set at
liberty if he is not required in any other case.




